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CHAPTER    THE    FIRST. 

OF  THE  REDRESS  OF  PRIVATE  WRONGS 

BY    THl?  MERE    ACT    OF    THE    PARTIES. 

T  the  opening  of  tliese  commentaries*  municipal  law  was  in 
general  defined  lo  be,  "  a  rule  of  civil  conduct,  prescribed 
*'  by  ibe  supreme  power  in  a  state,  commanding  what  is 
**  ri^ht,  and  pruliibiting  what  is  wrong ''."  From  hence  there- 
fore it  ibllowed,  that  tlie  primary  objects  of  the  law  are  the 
establisiiineiit  of  rights,  and  the  prohibition  of  wrongs.  And 
this  occasioned  ^  the  distribution  of  these  collections  into  two 
general  heads ;  under  the  former  of  which  we  have  already 
considered  the  rigfiits  that  were  defined  and  established,  and 
under  the  latter  are  now  to  consider  the  'ivrongs  that  are  for- 
bidden, and  redressed  by  the  laws  of  England. 

•    Introd.  §  2.  BracU  t  I.  r.3. 

b  Sarutio  jvfta,Juieru  honfsta,  et  jiro-  '    Book  f .  ch.  I . 

Inbtns  coHtraria.  Cic.  1 1 .   Pkilijri>.  U.  ( I ) 

(1)1  ioiagine  this  to  be  a  ii]t«4]uotatioa  of  the  following  passage :  —  Eit 
enim  lex  nibil  aliud,  nisi  recta,  et  ^  numine  Deorum  tracts  ratio,  ini- 
penui»  bonnta,  prohibens  contraria.     Phil.  xi.  IS. 
VOL.    III.  » 
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In  the  prosecution  of  the  first  of  these  enquiries,  we  distin- 
guished rights  into  two  stvrts  :  fli'st,  sucli  sis  concern,  or  are 
annexed  to,  the  persons  of  men,  and  are  then  adled  jura  per- 
sonamniy  or  the  rights  of  persons :  which,  together  witli  the 
means  of  acquiring  and  losing  them,  composed  the  first  hook 
of  these  commentaries:  and  secondly,  such  as  a  man  may  ac- 
quire over  external  objects,  or  things  unconnected  with  his 
person,  which  are  called  jura  rentm,  or  the  rights  of  things  : 
and  these,  with  the  means  of  transferring  them  from  man  to 
man,  were,  the  subject  of  the  second  book.  I  am  now  there- 
fore to  proceed  to  tlie  consideration  ofuTongs  -,  which  for  the 
most  part  convey  to  us  an  idea  merely  negative,  as  being 
nothing  else  but  a  privation  of  right.  For  which  reason  it 
was  necessary,  tliat  before  we  entered  at  all  into  the  discussion 
of  wrongs,  we  should  entertain  a  clear  and  distinct  notion  of 
rights  :  the  contemphitiou  of  what  Is  jus  being  necessarily  prior 
to  what  may  be  termed  injuria^  and  the  definition  of  Jas  pre- 
cedent to  tliat  of  nefas. 

Wromos  are  divisible  into  two  sorts  or  species  j  private 
XffrongSi  and  jniblic  wrongs.  'Hie  former  are  an  infringement 
or  privation  of  the  private  or  civil  rights  belonging  to  indivi- 
duals, considered  as  individuals;  and  are  thereupon  frequently 
termed  civil  injuries  ••  the  latter  are  o  breach  and  violation  of 
public  rights  and  duties,  which  affect  the  whole  community, 
considered  as  a  community;  and  ore  distinguished  by  the 
haraher  appellation  of  crimes  and  misdrmrsriors.  To  investi- 
gate the  first  of  these  species  of  wrongs,  with  their  legal 
remedies,  will  be  our  employment  in  the  present  book  ;  and 
the  other  species  will  be  reserved  till  the  next  or  concluding 
volume. 

The  more  effectually  to  accomplish  the  redress  of  private 
injuries,  courts  of  justice  are  instituted  in  every  civilized 
society,  in  order  to  protect  the  weak  from  the  insults  of  the 
stronger,  by  expounding  and  enlbrcing  those  laws  by  which 
rights  arc  defined,  and  wrongs  prohibited.  This  remedy  is 
therefore  principally  to  be  sought  by  application  to  these 
courts  of  justice;  that  is,  by  civil  suit  or  action.  For  which 
]  reason  our  chief  emplo^mient  m  iliis  volume  wUl  be  to  con- 
sider the  redress  of  private  wrongs,  by  stut  or  action  in  courts. 
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But  as  there  are  certain  injuries  of  sucli  a  nnture,  that  some 
of  them  furnish,  and  othei-s  require,  a  more  speedy  remedy, 
than  can  be  had  in  the  ordinai*y  torms  of  justice,  there  is  al- 
lowed in  those  cjises  an  extrajudicial  or  eccentrical  kind  of 
remedy  ;  of  which  I  shall  first  of  all  treat,  before  I  consider 
the  several  remedies  by  suit :  and,  to  that  end,  shall  distribute 
the  redress  of  private  wrongs  into  three  several  species  :  first, 
that  which  is  obtained  by  the  tnere  ad  of  the  parties  them- 
selves ;  secondly,  that  which  is  effected  by  the  mere  act  and 
operation  of  lav: ;  and  thirdly,  that  which  arises  from  suit  or 
action  in  courts,  which  consists  in  a  conjunction  of  the  other 
two,  the  act  of  the  parties  co-operating  with  the  act  of  law. 


I 


And,  first,  of  that  redress  of  private  Injuries,  which  is  ob- 
tained by  the  mere  act  of  the  parties.  This  is  of  two  sorts ; 
first,  that  whicli:  arises  from  the  act  of  the  injured  party  only  ; 
and,  secondly,  that  which  arises  from  the  joint  act  of  all  the 
parties  together :  both  which  I  shall  consider  in  their  order. 

Of  the  first  sort,  or  that  which  arises  from  the  sole  act  of^ 
the  injured  party,  is, 

I.  The  dejence  of  one's  self,  or  the  mutual  and  reciprocal 
defence  of  such  as  stand  in  the  relations  of  husband  and  wife, 
parent  and  child,  master  and  servant.  In  these  cases,  if  the 
party  himself,  or  any  of  these  his  relations,  l>c  forcibly  at- 
tacked in  his  person  or  property,  it  is  lawful  for  him  to  repel 
it  force  by  Ibrce ;  and  the  breach  of  the  pcflce,  which  happens,  1| 
1  is  cliargeabie  upon  him  only  who  began  the  affray  ^.  For  the 
law,  in  this  cose,  respects  the  passions  of  the  human  mind  (2); 
and  (when  external  violence  is  oflbred  to  u  man  himself,  or 
those  to  whom  he  bears  a  near  connection)  makes  it  lawful 
in  him  to  do  himself  that  immediate  justice,  to  which  he  is 

"  2  Roll,  Abr.  546.      1  Hawk.  P.  C.  C60.  §.23. 


[*] 


(?)  It  i«,  perhaps,  too  much  to  say  thnt  the  liiw.in  these  cnses,  "respect* 
human  passions,"  ox  permits  the  injured  party  lo  do  himself  "justice;" 
the  "  passions"  prompt  to  rci'engc,  oiid  "justice"  implies  punishment  to 
the  aggressor,  and  amends  to  the  person  injured ;  but  the  law,  as  it  is  stateil 
truly  a  few  lines  lower  down,  permits  sclWefenfe  only,  and  warnintt 
nothing  farther. 
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prompted  by  i>ature,  ami  which  no  priulcnti«l  luolivuii  are 
strong  enough  to  restrain.  It  ccMisiders  thut  the  future  process 
of  law  is  by  no  means  an  adequtite  rentedy  tor  injuries  ac- 
companied with  force;  since  it  is  iinpussible  to  say,  tu  what 
wanton  lenglluj  of  rapine  or  cruelty  outrages  of  this  sort  might 
be  carried,  unless  it  were  permitted  a  man  immediately  to 
oppose  one  violence  with  another.  Self-defence,  therefore, 
as  it  is  justly  called  the  primary  law  of  nature,  so  it  is  not, 
neither  con  it  be  in  fact,  taken  away  by  the  law  of  society. 
In  the  Englisli  law,  parlicularly,  it  isi  held  an  excuse  for 
breaches  of  tlie  jieace,  nay  even  for  hoinicitle  itself:  hut  care 
.  aCiA  must  be  taken,  that  the  resistance  docs  not  exceetl  the  bounds  | 
,W*  of  mere  defence  and  prevention;  for  then  the  defender  would 

bmiself  become  an  aggressor. 

II.  Recaj*ti(>n  or  rrjmsal  is  another  species  of  renie«Iy  by 
tlic  mere  act  of  the  l)arly  injured.  This  happens,  when  any 
one  hatli  deprived  another  of  his  property  in  gotals  or  chattels. 
personal,  or  wiongfully  detains  one's  wife,  cliilcl,  or  seri'imt : 
in  which  case  the  owner  of  the  goods,  and  the  husbiinil,  pa- 
^  rent,  or  mastei-,  may  lawfully  claim  tuul  retake  them,  wherever  Ij 
he  happens  to  find  them ;  so  it  he  not  in  a  riotous  manner,  " 
or  attended  with  a  breach  of  the  peace  '.  The  reason  tor  this 
is  obvious;  since  it  may  frequently  happeji  that  the  owner, 
may  have  this  oidy  opportunity  of  doing  himself  justice:  his 
goods  may  be  atlerwartts  conveyed  awa}'  or  destrt>yeil ;  and 
his  wife,  children,  or  sertanls,  concealed  or  carried  out  of 
his  reach  ;  if  he  had  no  speedier  i*eniedy  than  the  ordinary 
prix'ess  of  law.  If  therefore  he  can  so  contrive  it  as  to  gain 
possession  of  his  property  again  m  ithout  force  or  terror,  the 
law  favours  and  will  justily  his  prtK-eedlng.  But,  as  the  pub- 
lic peace  is  a  superior  consideration  to  any  one  man's  pri- 
vate property ;  and  as,  if  individuals  were  once  allowed  to 
use  private  force  as  a  remedy  for  private  injuries,  all  social 
justice  must  cease,  die  strong  would  give  law  to  the  weak, 
and  every  man  would  revert  to  a  state  of  nature  ;  for  these 
£  5  ]  reasons  it  is  provided,  that  tliis  natural  right  of  recaption  shall 
never  be  exerted,  where  such  exertion  must  occusion  strife 
I  and  bodily  contention,  or  endanger  the  peace  of  society.  If, 
for  instance,  my  horse  is  taken  away,  and  I  find   him  in  a 

•  s  ln*i.  1:44.      Hal.  AimI.  \  46. 
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common,  a  Ihir,  or  a  public  inn,  I  nmy  lawfully  seize  him  to 
iny  own  use;  but  I  cannot  juslify  breaking  open  a  private  sta- 
ble, or  entering  on  the  grounds  of  n  third  person,  to  lake  him, 
except  lie  be  leloniously  stolen  ';  but  must  have  recourse  to  an 
action  at  law. 


nr.  As  recaption  is  a  remedy  given  to  the  party  Iiiinseir, 
Jbr  an  injury  to  his  personal  property,  so,  liiirdJy,  a  remedy  of 
the  same  kind  for  injuries  to  real  property,  is  by  efi£22f  on 
lands  and  tenements,  when  another  person  without  any  right  ( 
has  taken  possession  thereof.  This  depends  in  some  measure 
on  like  reasons  with  the  former ;  and,  like  that  too,  must  be 
/*  |Teaceab!e  and  Avithout  force.  There  is  some  nicety  required 
to  define  atid  distinguish  the  cases,  in  which  such  entry  is  law- 
ful or  otherwise;  it  will  therefore  be  more  fully  consideretl  in  n 
subsequent  chapter ;  being  only  mentioned  in  this  place  for  the 
sake  of  regularity  and  order. 

IV.  A  FOURTH  species  of  remedy  by  tVie  mere  act  of  the 
party  injured,  is  the  abatemcul,  or  removal  of  nw/T«fw.  What 
nusances  are,  and  their  several  species,  we  shall  find  a  more 
proper  place  to  inquire  under  some  of  the  subsequent  divisions. 
At  present  I  shall  only  observe,  that  whaUsoever  unlawfully  an 
noys  or  doth  damage  to  another  is  a  nusance ;  and  such  nu« 
sance  may  be  abated,  that  is,  taken  away  or  removed,  by  the 
party  aggrieved  thereby,  so  as  he  commits  no  riot  in  the  doing 
of  it  *,  If  a  house  or  wall  is  erected  so  near  to  mine  that  it 
stops  my  antient  lights,  which  is  n  jtrivate  nusance^  I  may  enter 
my  neighbour's  land,  and  peaceably  pull  it  down''.  Or  if  a 
new  gate  be  erected  across  the  public  highway,  which  is  a 
cominon  nusance,  any  of  the  king's  subjects  passing  that  way, 
may  cut  it  down  and  destroy  it '.  And  the  reason  why  the  law 
allows  this  private  and  summary  method  of  doing  one's  self  [ 
justice,  is  because  injuries  of  this  kind,  which  obstruct  or  an- 
noy such  things  as  are  of  daily  convenience  and  use,  require 
an  immediate  remedy ;  and  cannot  wait  for  the  stow  progress 
of  the  ordinary  forms  of  justice. 

'  S  Roll.  Rep. 5.5,  J6.  206.     'i  Roll,  ti  S^.  459. 

Ab».  565,  566.  '  Cro.  Car.  18<- 

•  5  Rep.  101.     ^  R«p.  55. 
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tlistreined  is  presumed  to  be  the  property  of  the  wrong-doer, 
it  will  foUow  that  such  tilings  wherein  no  man  can  have  on 
absolute  aiul  valuable  property  (as  clog$»  cats,  rabbits,  and 
all  animals  Jtra;  naturiv)  cannot  lie  distrained.  Yet  if  deer 
[  8  ]  (which  are  Jertr  natura")  are  kept  in  a  private  inclosure  for 
the  purpose  of  sale  or  profit,  this  so  far  changes  their  nature, 
by  reducing  tliein  to  a  kind  of  stock  or  merchandize,  that 
they  may  be  distreined  for  rent*.  2.  TAT>atever  is  in  the  [wr- 
sonal  use  or  occupation  of  any  man,  is  for  the  lime  privileged 
and  protected  from  any  distress;  as  nn  axe  with  which  a  man 
is  cutting  wood,  or  a  horse  while  a  man  is  riding  him.  But 
horses  drawing  a  cart,  may  (cart  and  all)  be  distreined  for 
rent-arrere;  and  also,  if  a  horse,  though  a  niati  l>e  riding  him, 
be  taken  damage^eaxant,  or  trespassing  in  anollier's  grounds, 
the  horse  (notwithstanding  his  rider)  may  be  distreined  and 
led  away  to  the  pound '.  {+)  Valuable  ihings  in  the  way  of 
trade  shall  not  be  liable  to  distress.  (5)     As  a  horse  stnnding 

•  D»»U  V.  PoweU  c:,B.  HU.  1 1  Geo.  J  I.  '  1  Sid.  A40. 


(i)  In  the  ca»e  cited  fur  thiii  position,  it  i«  aJdcJ,  that  it  sclmus  tlie  horse 
iihall  be  led  to  the  jMund  wM  tht  rider  upon  hijti.  Otit  the  whole  passage 
is  only  an  extm-judicjal  opinion  ofthe  Chief  Jitstk-p  Kelyiif^c,  and  is  directly 
oontniry  to  a  case  cite«l  from  the  Year  Rook  7  E.  3.  in  Rollc'»  Abritlginent, 
tit.  Distres.  A.  pl.-t.,  and  the  point  being  expressly  brought  under  lonsi. 
deration  in  the  case  of  Storey  v.  Robinton,  6  T.  It.  138.,  it  was  there  deter- 
mined that  such  n  distress  would  be  illegid,  as  leading  almost  inevitably  to 
a  breach  of  the  peace.  —  See  the  authorities  on  the  subject  collected  in 
Mr.  Hargrave's  notes,  293  &  SOI.  Co.  Litt.  47.  u. 

(5)  This  expression  is  inaccurate,  but  tlic  exainplei^  which  follow  show 
the  meaning  of  the  uuthor,  and  the  principle  on  which  it  rest*.  In  Mr. 
Christian's  ISliukihtonc  it  ii  observed  in  a  note  that  "  cuttle  driven  to  a  dis- 
tant nmrket,  and  put  into  land  to  rest  for  one  night,  cannot  be  diKtreincd 
for  rent  by  the  owner  of  the  land,"  —  for  which  position  a  MS.  case  of 
Tate  V.  Glfed  is  cited.  The  contrary  was  held  even  in  a  case  in  which 
the  landlord  had  consented  to  the  cuttle  being  turned  in  to  graae  for  a  night, 
Fou>ke*  V.  Joyce,  3  Lev.  260.;  and  the  owner  of  the  cattle  was  driven  into  a 
court  of  etjnity  for  relief.  The  liecision  in  this  last  case  would  probably 
not  now  be  recognised  as  law ;  and  that  of  Tate  v.  Girrd  is  certainly  for 
many  reasons  expedient  to  Iw  adopted  ;  but  the  two  cases  are  verj-  distin- 
guitbable,  and,  in  fuel,  I  believe  there  are  many  closes  of  land  to  l>e  found 
on  the  main  roads  to  the  nictropotin  which  are  scarcely  used  in  any  other 
way  than  a*  nightly  resling-f)lnccs  for  drovers'  herds.  As  to  these  the  (Jeci»ion 
in  Tatf  V,  Gierd  wo«ld  go  entirely  to  deprive  the  landlord  of  his  b«»r 
mnedy  for  the  rent. 


i 


Ch.  1. 


WRONGS. 


ill  :i  smith's  shop  to  be  shoed,  or  in  a  common  iiiii ;  or  cloth  Hi 
a  taylor's  house  ;  or  com  sent  to  a  mill  or  a  mark  ft      For  all 
these  are  protected  and  privileged  for  the  benefit  of  trade ; 
and  are  supposed  in  cojnntoiv  presiinipttr»n  not  to  l>elong  to 
tlie  owner  of  the  house,  but  to  his  cuistumers.     But,  generally 
speaking,  whatever  goods  and  chattels  the  landlord  finds  upon 
the  pi^'misps,   wtiether  they  in  fact  belong  to  a  tenant  or  a 
stranger,  are  distreinable   by  him   for  rent:  for  otherwise  a 
door  would    be  o|>en  to  infinite   frauds  upon    the  landlord ; 
and  the  stranger  lias  his  remedy  over  by  action  on  the  case 
aj/uinst  the  tenant,  if  by  the  tenant's  defaidt  the  chattels  are 
distreined,  so  that  lie  cannot  render  them  when  called  upon. 
Willi  regiird  to  a  stranger's  beiists  which   are  found  on  the 
tenant's  land,  the   following  distinctions  are  however  taken. 
If  they  are  put  in  by  consent  of  the  owner  of  the  beasts,  they 
are  distreintilile  itninediately  aftei-wards  for  rent-arrere  by  the 
landlord  ".     So  also  if  the  stranger's  cattle  break  tlie  fences, 
and  commit  a  trespass  by  coming  on  the  land,  they  are  dis- 
treinable imniedialely  l)y  the  lessor  for  his  tenant's  rent,  as  a 
punish uient  to  the  owner  of  the  beasts  (or  the  wrong  com- 
mitte<i  through   his   negligence*.     But   if  the  lands  were  not 
suUiciently    Jeucetl    so  as   to    keep    out    cattle,  the  landlord 
cannot  distrein  them,  till  they  have  been  levant  and  couchanl 
(levantes  et  aihantcs)  on   the  laud ;  that  is,  have  been  long 
enough  there  to  have  lain  down  and  risen  up  to  feed  ;  which  in 
cretieral  is  held   to  be  one   nijjht   at  least :  and  then  the  law 
presumes,  that  the  owner  may  have  notice  wliither  his  catde 
have  strayed,  and  it  is  his  own  negligence  not  to  have  taken 
them  away.  (6)     Yet,  if  the  lessor  or  his  tenant  were  bound  to 
repair  the  fences  and  did  not,  and  thereby  the  cattle  escaped 
into  their  grounds,  without  the  negligence  or  default  of  the 
owner ;  in  this  case,  though  the  cattle  may  have  been  tcvant 
and  couchant,  yet  they  are  not  distreinable  for  rent,  till  actual 
notice  is  given  to  the  owner   that  they  are  there,  and   he 

"  Cro.  EUf .  549.  '  Co.  Lit.  47. 


[9] 


(6)  This  case  supposes  that  the  duty  of  repairini;  ilie  fences  lies  nei- 
ther on  the  distreinor,  nor  on  the  owner  of  the  tattle  distreined ;  in  thin 
CB»e  the  distrejnor  is  not  in  fault,  and  therefore  is  not  bound  to  give  actual 
notice,  nor  yet  is  iheowuer  of  the  cattle  any  way  to  blaiiif,  and  therefore 
the  law  allows  him  that  rcawnable  time,  dnrinfi:  which  it  is  fair  to  presume 
that  he  may  receive  notice  from  some  other  quarter. 
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iieglecLi  to  remove  tltem  * :  for  the  law  will  iiot  suffer  the 
luiullord  to  take  advantage  of  his  own  or  his  tenant's  wrong. 
*.  There  are  also  other  things  privileged  by  the  antient  com- 
mon law  ;  as  a  jnan's  tools  and  utensils  of  his  trade,  the  axe 
of  a  carpenter,  tlie  lxK)ks  of  a  scholar,  and  the  like :  wliich 
are  said  to  be  privileged  for  the  sake  of  the  public,  because 
the  taking  theni  away  would  disable  the  owner  fr.om  serving 
the  commonwealth  in  his  station.  So,  beasts  of  the  plough, 
avnia  carucae,  and  sheep,  are  privileged  from  distresses,  at 
[  10  ]  common  law'  (7)j  while  dead  goinls,  or  other  sort  of  beasts, 
which  Bractoii  calls  catalla  otiusa.,  may  be  distreinetl.  But 
as  beasts  of  the  plough  may  be  taken  in  execution  for  debt, 
so  they  may  be  for  distresses  by  statute,  which  partake  of  the 
nature  of  executions  ^.  And  perlmps  tlie  true  reason,  why 
these  and  the  tools  of  a  man's  trade  were  privilegetl  at  the 
comntoii  law,  was  because  the  distress  was  then  merely  in- 
tended to  compel  tlie  payment  of  the  rent,  ami  not  as  a 
satisfaction  for  its  non-payment :  and  therefore,  to  deprive 
the  party  of  the  instruments  and  means  of  paying  it,  would 
counteract  the  very  end  of  the  distress  *.  5.  Nothing  shall 
be  distrcined  lor  rent,  which  may  not  be  rendered  again  in 
ax  good  plight  as  when  it  was  distreuied  :  for  which  reason 
milk,  fruit,  and  the  like  ciuinot  be  distrcined,  a  distress  at 
common  law  lieing  only  in  the  nature  of  a  pledge  or  security, 
to  be  restored  in  the  same  plight  when  the  debt  is  paid.  So, 
antiently,  shelves  or  shocks  of  corn  could  not  he  distreineti, 
because  some  diuuuge  n)U$t  needs  accrue  in  their  removal, 
but  a  cart  loailed  with  corn  might ;  as  that  could  be  safely 
restored.  But  now  by  statute  2W.&M.  c.5.  corn  in 
sheaves  or  cocks,  or  loose  in  the  straw,  or  hay  in  barns  or 

•  «  Lutw,  1580.  "  1  Burr.  589. 

*  Sut.  51  lien.  III.SU4.  (irctorw;-  '  /«W.  588. 
Oont  tcactaria. 

(7)  Thi»  privilr^*  frum  di»lrc«,  l)oth  as  tn  utcnkils  uftrihlt'  anil  beasts 
of  the  iiloujjh,  liolils  good  oiiJy  imder  two  iwiiditioiis.  Tliey  must  be  in 
nctiial  UftC  Ht  till'  time  of  the  diHtrcss  iiiadt?,  imd  that  reduces  tht-iii  under 
a  fonncr  head  of  privilege,  the  ground  of  whicli  is  the  prescrviUion  of  the 
public  |M.'iicc;  and  there  iiiunI  be  other  di^itrcinabh:  goods  or  chnttcU  on 
the  prcniiM'*  nt  tlie  time.  'I'liis  wu  ex|>reMly  detcnnincil  u»  to  utensils  of 
inulc  in  »  moticrn  ca*r,  4  T.  K.  5<!5.;  und  as  to  beasts  of  the  plough  it  whi 
rleor  from  Ml  the  old  uuthoritirs.  Sec  '2  hist.  15^'. ;  the  writ  of  trcs|)iu» 
gircn  I'*.  .N.  B.  !»0    !J.     Dyer,  .512.  a. 
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ricks,  or  otherwise,  may  be  distreined  as  well  as  other  chat- 
tels. 6.  Lastly,  things  fixed  to  the  freehold  may  not  be  dis- 
treined;  as  caldrons,  windows,  doors,  and  chimney-pieces: 
for  they  savour  of  the  realty.  For  this  reason  also  coru 
growing  could  not  be  distrehied;  till  ihe  statute  1 1  Geo.II. 
cl9,  empowered  landlords  to  dlstrein  corn,  grass,  or  other 
products  of  the  earth,  and  to  cut  and  gallier  them  when 
ripe.  (8) 

Let  us  next  consider,  thirdly,  how  distresses  may  be 
taken,  disposetl  of,  or  avoided.  And,  first,  I  must  premise, 
that  the  law  of  distresses  is  greatly  altered  within  a  few  years 
last  past.  Formerly,  they  were  looked  upon  in  no  other  light 
than  as  a  mere  pledge  or  security  for  jmyment  of  rent  or 
other  duties,  or  satisfaction  tor  damage  done.  And  so  the 
law  still  continues  with  regard  to  distresses  of  beasts  taken 
tlamage-Jeasunt,  anil  for  other  causes  not  altered  by  act  ol 
parliament ;  over  whicli  the  distreinor  has  no  other  power 
than  to  retain  them  till  satisfaction  is  made.  But  distresses 
for  rent  arrere  being  found  by  the  legislature  to  be  the  shortest 
aiid  most  effectual  mctfiod  of  compelling  the  payment  of  sucli 
rent,  many  beneficial  laws  for  this  purpose  have  been  made 
in  the  present  century ;  which  have  much  nltereti  the  com- 
mon luw,  as  laid  down  in  our  antient  writers. 

In  pointing  out  therefore  the  methods  of  distreiuing,  I  shall 
iu  general  suppose  the  distress  to  be  made  for  rent ;  and  re- 
mark, where  necessary,  the  diflerences  between  such  distress, 
and  one  taken  for  other  causes. 


^ 


(8)  To  these  headii  of  things  not  distrciimble  may  be  atlded,  all  goods  in 
the  custody  of  the  law,  whetlier  as  being  already  distrcined  damnge- 
Jeatant,  or  taken  in  execution.  In  this  last  CB*e,  however,  »o  long  iis  thejr 
remain  on  the  premises,  the  statute  8  Ann.  c.  14,  gives  the  landlord  a 
beneficial  lifn  on  them  ;  for  which  see  post.  p.  417. 

The  words  of  the  stiitute  ilG.a.c.  19.  are  "  com,  grass,  hops,  roots, 
fruits,  or  other  proJuct  growing  on  the  estate  demised;"  the  court of  C.  P. 
has  determined  that  the  general  word  "  product"  does  not  extend  be- 
yond things  of  a  similar  nature  with  those  before  specified,  to  idl  of  which 
thcjirocess  of  becoming  ripe,  and  of  bern!i  cut,  guthered,  made,  and  IiiiJ 
up  *hcn  ripe,  was  incidental.  It  was  held  ilieref»>re  (hut  nursery  trees  and 
shrubs  could  not  be  di^trcined.     Clark  v.  (taslturtfi,  8  'I'aunt.  431. 
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Ill  the  fiFNt  |>luce,  then,  all  distresses  must  be  mode  bif  tiay^ 
Hiiie&s   in    the  cose  of  damagc-feastm/  ;    nii   exception   being 
there  allowed^   lest  the  beasts  should  escape  before  they  are 
taken  *.     Ami,  when  ii  jterson  intends  to  iimke  a  distress,  he 
must,  by  himseltor  his  bniliff*,  enter  otj  the  demised  premises; 
liirmerly  during  the  contiimnnce  of  the  leasc^  but  now'*,  if  the 
tenant  holds  over,  the  landlord  may  distrein  within  six  montlis 
lifter  the  dcterminatittn  of  tJie   lease ;  provided  his   own   title 
or  interest,  as  well  us  the  tenant's  possession,  continue   at  the 
time  of  the  distress.     If  the  lessor  does  not  find  sufficient  dis- 
tress on  the  premises,  fonnerly  liccoiihl  resort  no  where  else  ; 
and  therefore  tenants,  who  were  knavish,  made  a   practice  to 
convey  away  their  jroods  and    stock    frau<lirlently  from   the 
house  or   liuuls  demised,    in    ordi;r  to  cheat    iheir  landlords. 
But  Tiow*^  the  landlord  may  dislrein  any  go<Kls  of  his  tenant, 
carried  offlhe  premises  claiidestineiy>  wherever  he  finds  ilieni 
within  lliirty  days  after,  unless  they  have  been  bvtia  Jidc  sold 
tor  a  valuable  consideration;  and  all  persons  privy  to,  orassist- 
in<T  ill,    sucli  fraudulent  conveyance,    forfeit  double  the  value 
to  the  lanillord.     The  l.indlord  tiuiy  also  distrein  the  tjcasts  of 
his  tenant,  feedins*  upon  any  com  mens  or  wastes,  appendant 
or  appurtenant  to  the  demised  premises.    The  landlord  might 
not  iormerly  break  open  a  house,  to  make  a  distress,  for  that 
is  a  breach  of  the  peace.      But  when  he  was  in  the  house,  it 
was  held  that  he    might  break    o|>en    an   inner-door**:  and 
now*  he  may,  by  the    assistance  of  the  peace-officer   of  the 
parish,  break  open  in  the  day-time  any  place,  whither  the 
goods  have  been  fraudulently  removed  and  locke<l  up  to  jire- 
vent  a  distress;  ouili  being  first  made,  in  case  it  be  a  dwetting- 
house,  of  a  reasonable  ground  to  suspect  that  such  goods  are 
concealed  therein.  (9) 

'  Co.  Litt.  MS.  0  Co.  Litt.  161.      Combcrb.  17. 

*  Stat.  8  Ann.  c.  1 4  •  Stat.  I J  Geo.  II.  c.  1 9. 

'  Stat.  8  Ado.  c.  14.    II  Geo.  II.  c.  19. 

(g)  Where  the  goodi  ire  locked  up  or  concealed  onl)'  on  the  preinue*, 
the  landlord  is  not  witliin  the  »tBtutc,  and  cannot  break  open  a  house  to 
get  at  tbcin.  And  though  the  landlord't  right  ofdittrcM  for  rent  extendi 
fpfnerall}'  over  nil  diitrcinablc  good*,  which  arc  upon  the  preini»es  at  the 
time  of  diitm*  made,  whose  property  soever  they  mny  be,  yet  hi«  right 
uutler  thii  statute  of  Cicorge  the  Second  i»  limited  expressly  by  the  words 
%ty  the  tenant's  own  (;ood«.  and  in  a  plea  justifying  under  it,  it  must  l»e 
iTcnnl  lh»t  the  2;oodr  taken  were  thr  tenant^  property,     5  M.  &  S.  3k. 

Tht 
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ought  to  distrein  for  the  whole  at  once ;  nnd  not  lor  pnrt  at 
one  time,  and  part  at  jvnolher'.  But  it"  he  distreiris  for  the 
whole,  Hiui  there  is  not  sulHcienl  on  the  premises,  or  lie  hap- 
pens to  inistaJce  in  the  value  of  the  thing  distreined,  and  so 
takes  an  insuflicient  distress,  he  may  take  a  second  distress  to 
complete  his  remedy*. 

Distresses  must  be  proportioned  to  the  thing  distreined 
for.  By  the  statute  of  Marlhridge,  52Hen.nLc.4.  if  any 
man  takes  a  great  or  unreasonable  distress,  for  rent-an'ere,  lie 
shall  be  heavily  ninerced  for  the  same.  As  if  **  the  landlord 
distreins  two  oxen  for  twelve-pence  rent;  the  taking  o\' both 
is  an  unreasonable  distress ;  but,  if  thea-e  were  no  other  dis- 
tress nearer  the  value  to  be  found,  he  might  reasonably  have 
distreined  otie  of  them ;   but  for  homage,   fealty,  or  suit  and 

'2Lutw.  1S32.  h  *J  In»t.   107. 

•  Cro,  Elii.  13.     Stat.l7Ciiir.  II.  c.7.     1  Burt.  590. 


Tlie  words  of  tJit'  statute  are  "  fraudu/entli/  or  clandtitintlif  toiivcy  away 
]ii&  poodv  to  prevftit  tlie  Inndlord  from  distraining  the  snnie_/or  arrctin  of 
rent ;"  I  lUii  nol  aware  that  llie-sc  words  Imvc  ever  receivc-d  a  i-unstructiuii 
from  the  exjiress  dcdsion  ofaiiy  fouit;  in  a  cmm  at  Nisi  Vims,  Eyre  C.  J, 
ridcd  thdt  liwy  did  nut  extend  to  a  cose  where  the  goods  were  removed 
opcnlv  iind  btfure  the  rent  wiis  in  arrear,  thuii[;li  llie  object  wos  to  pre- 
vent their  buing  distreined.  M'«(if>Ti  v.  Afn/'n,  .'5  Esp.  p.  15.  Lord  Ellcn- 
borou^li  in  Fitrufaux  v.  Fttlhcr/n/,  4  Caiiipb.  1."7.  doubled  of  the  latter 
point;  and  certaiidy  as  to  both  it  may  l>c  fairly  contended, thut  to  reaiove 
goods  fraudulently,  though  not  Llaiidcstineh',  nnd  whether  the  rent  Ijc 
actuidfy  in  arrear  or  not,  in  within  both  the  letter  and  the  spirit  of  the  sta- 
tute, if  it  be  done  to  prevent  the  kiidlord  from  distrcining  them  for  arrears 
of  rent. 

Not  only  all  [lersons  privy  to  oriLssistinj:  in  such  fraudulent  conveyance, 
but  the  tenant  hinascl  fatso  is  liable  to  the  forfeiture  mentioned  in  the  text. 
And  where  the  goods  »o  removed  do  uot  exceed  the  value  of  50/.  the  statute 
gi%-es  the  landlord  a  suiiiniury  remedy  upon  complaint  in  writutg  to  two  jut- 
ticesofthcitamc  county.riding, or  divi!iion,aiid  residing  wear  the  place  whence 
the  goods  were  taken,  or  where  they  were  found;  and  iftheoflender  refuiiec 
to  pay  the  sum  adjudged  by  ihcni  at  the  time  appointed,  and  upon  due 
notice,  they  may  levy  the  name  by  distress  and  sale  of  his  good*,  or  for 
want  of  distress  commit  him  to  the  house  of  correction,  there  to  be  kept 
to  hard  labour  for  six  months,  unless  the  money  shall  Ijc  sooner  [mid. 
Thi»  power  in  the  justices  is  subject  to  an  appeal  to  the  quarter  ses&ioni, 
whoM  judgment  is  final. 
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service,  as  also  for  parliamentary  wages,  it  is  saiil  that  nti 
distress  can  be  excessive'.  For  iis  these  distresses  cannot  be 
sold,  the  owner,  upon  making  satisfaction,  may  have  his  chat- 
tels again.  The  remedy  tor  excessive  distresses  is  by  a  special 
action  on  tlie  statute  of  Marlbritlge,  tor  an  action  of  trespass 
is  not  maintainable  upon  this  account,  it  being  no  injury  at 
the  common  law'. 

When  the  distress  is  thus  taken,  the  next  consideration  is 
the  disposal  of  it.  For  which  purpose  the  things  tlistrctned 
must,  in  the  first  place,  be  carried  to  some  jiound,  and  tliere 
impounded  by  the  taker.  I  Jut,  in  their  way  thither,  they 
nvay  be  rescued  by  the  owner,  in  case  tlie  distress  was  taken 
without  cause,  or  contrnry  to  law :  as,  if  no  rent  be  due ;  if 
they  were  taken  upon  the  highway,  or  the  like:  in  these  cases 
the  tenant  may  lawfully  make  rescue  ^.  But  if  they  l>e  once 
impounded,  even  though  taken  without  any  cause,  the  owner 
may  not  break  the  pound  and  take  them  out ;  for  tliey  are 
then  in  the  custody  of  the  law  '.  (10) 

A  poTNn  [parais,  which  signifies  any  inclosure)  is  either 
pound-mvti,  that  is,  oj>en  over- head;  or  \munt\-coivrfy  that 
is,  close.  By  the  statute  1  &2  P.&  M.c.  12.  no  distress  of 
cattle  can  be  driven  out  of  the  hundred  where  it  is  taken,  un- 
[  IS  ]  less  to  a  pound-overt  within  the  same  shire;  and  not  above 
three  miles  fi'om  the  place  where  it  wivs  taken,  lliis  is  for  the 
benefit  of  the  tenants,  that  they  may  know  where  to  find  and 
replevy  the  distress.  (11)      And  by  stfllute  1 1  Geo.  II.  c.  19. 

'  Bro.  Wtr.  /.  jttatf.  290.  PrerogaliM.  98.        »  Co.  Lit.  160,  161. 
>  I  Venlr.  104.  Fitagibb.  85.  1  Burr..590.  ■  Thid.  47. 

(10)  It  i«  said  that  if  the  cnttle  of  n  roinmoncr  be  wrongfully  taken  as 
damage  feasanl,  and  impounded,  luid  he  immediately  pursues  them,  and  findi> 
them  in  n  pound  unlocked,  lit-  may  law  fully  retake  thctn,  Co,  Litt.  47.  b. ;  and 
Mr.  Margr-avc,  in  a  note  on  the  pa««a^,  cites  from  Lord  Hale's  MS.  n  case 
in  which  the  defendant  pleads  that  he  fmrnd  the  cattle  gant  nul  manrr  de 
frrmure,  ne  trrrurc,  n^atUre  engine.  The  nuthority  cited  by  Lord  Coke 
from  the  Year  Book  of  3  K.  3.  I  have  nut  In^en  able  to  find ;  but  the  caie 
■ppeort  to  be  contrary  to  the  present  recogiuscJ  principle  of  the  law. 

(11)  And  by  the  same  »tntutc  it  h  ciTUctcd,  that  no  cattle  or  other  good* 
(liAtrrtincd  or  taken  by  way  of  distress  for  any  manner  of  cause  at  one  time, 
ahnll  b€  impounded  at  several  places,  whereby  the  owner  or  owners  of  such 
divtrcM  shaJl  be  constrained  to  sue  several  replevies  for  the  delivery  of  the 
•■id  dntrM*  so  taken  at  one  lime. 
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which  was  matlo  lor  the  benefit  of  landlords,  any  person  dis- 

treinijig  for  rent  may  turn  auy  part  of  the  premises,  upon 

wliich  a  distress  is  taken,   into  n   pound,  pro  hac  vice,  for 

securing;  of  such  distress.      If  a  live  distress  of  animals  be 

inipoundeil  in  a  common  pound-overt,  the  owner  must  take 

notice  oi'  it  at  his  peril ;  but  if  in  any  sprcial  pound-overt,  so 

constituted  for  this  particular   purpose,  the  dislretuor  must 

give  notice  to  the  owner :  and,  in  both  these  cases,  tlie  owner, 

I  and  not  the  distrelnor,  is  bound  to  provide  the  beasts  with 

[fcod  and  necessaries.     But  if  they  are  put  in  a  pound-covert, 

|»s  in  a  stable  or  the  like,  the  landlord  or  distrciuor  must  feeil 

land  sustain  tlieni "".     A  <!islress  of  household  {ifoods,  or  other 

dead  chattels,  which  are  liable  to  be  stolen  or  damaged   by 

weather,  ought  to  be  impoundeii  in  a  pound-covert,  else  tlie 

distrelnor  must  answer  for  the  consequences. 

When  impounded,  the  goods  were  formerly,  as  was  l>e- 
fore  observed,  only  in  the  nature  of  a  pledge  or  seciirits'  to 
compel  the  performance  of  satisfaclion ;  and  upon  this  ac- 
count it  liatli  been  held  ",  that  the  dislrebor  is  not  at  liberty 
to  work  or  use  a  distreined  beast.  And  tfuis  the  law  still 
continues  with  regard  to  beasts  taken  damage- feasant,  and 
distresses  for  suit  or  services ;  which  must  remain  impounded, 
tilt  the  owner  makes  satisfaction!  ;  or  contests  the  right  of 
distreining,  by  replevying  the  chattels.  To  replny  (rcplr- 
giare^  that  is,  to  take  back  tlie  pledge)  is,  when  a  person  dis- 
treined upon  applies  to  the  sheriff  or  his  officers,  and  has  the 
distress  returned  into  his  own  possession;  upon  giving  good 
security  to  try  the  right  of  taking  it  in  a  suit  of  law,  and,  if 
that  be  determined  against  him,  to  return  the  cattle  or  goods 
once  more  into  the  hands  of  the  distrelnor.  This  is  called  a 
replevin,  of  which  more  will  be  said  hereafter.  At  present  I 
shall  only  observe,  that,  as  a  distress  is  at  common  law  ordy 
in  nature  of  a  security  for  the  renter  damages  done,  a  replevin 
answers  the  same  end  to  the  distrelnor  as  the  distress  itself; 
sinc«  the  party  replevying  gives  security  to  return  the  distress, 
if  the  riglit  be  determined  against  him. 

This  kind  of  distress,  though  it  puts  the  owner  to  incon- 
venience, and  is  therefore  a  punishment  to  Am,  yet,  if  he 
continues  obstinate  and  will  make  no  satisfaction  or  payment, 

"■  Co.  Liu.  Al.  "  Cro.  Jac.  148. 
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ii  no  leinedy  al  all  to  the  distreinor.  But  tor  a  debt  dm- 
to  llie  crown,  unlessi  |mid  wkliiii  forty  duys,  the  distress  was 
uiways  saleable  at  ihe  coinmoii  law  " .  And  for  an  amerce- 
ment imposed  at  a  court- k'ct,  the  lord  may  also  sell  the  dis- 
tress P :  partly  because,  being  the  king's  court  of  record, 
its  process  partakes  of  the  royal  prerogative  *" ;  but  princi- 
pally because  it  is  in  tlie  nature  of  an  execution  to  levy  a 
legal  debt.  And  so,  in  the  several  statute-distresses  before 
mentioned,  which  ore  also  in  the  nature  of  executions,  the 
power  of  sale  is  likewise  usually  given,  to  effectuate  and 
complete  the  remedy.  And,  in  Uke  manner,  by  several  acts 
of  ])arlianient '',  in  all  cases  of  distress  for  rent,  if  the  tenant 
or  owner  tlo  not,  within  five  days  after  the  distress  is  taken, 
and  notice  of  the  cause  thereof  given  him,  replevy  the  same 
with  sufficient  security;  the  distreinor,  with  the  sheriff  or 
constable,  shall  cause  the  same  to  be  appraiscil  by  two  sworn 
appraisers ;  ami  sell  the  same  towards  satisfaction  of  ihe  rent 
and  charges ;  rendering  the  overplus,  if  any,  to  the  owner 
hinisetl*.  And,  by  this  mentis,  u  full  and  entire  satisfaction 
may  now  be  hail  for  rent  in  arrere^  by  the  mere  act  of  the 
party  himself,  z'h.  by  distress,  the  remedy  given  at  common 
law,  antl  sale  consequent  thereon,  which  is  added  by  act  of 
parliament. 

Bei'ore  ]  quit  this  article,  I  must  observe,  that  the  many 
particulars  which  attend  the  taking  of  a  distress,  used  for- 
merly to  make  it  a  hazardous  kintl  of  proceeding  :  for  if  any 
one  irregularity  was  comniilted,  it  vitiatetl  the  whole,  and 
C  15  3  made  the  distreinors  trespassers  ab  initio'.  But  now  by  the 
statute  11  Geo.  I  I.e.  19.  it  is  provided,  that,  for  any  un- 
lawful act  done,  the  whole  shall  not  be  unlawful,  or  the 
parties  trespassers  ab  initio .-  but  that  the  party  grieved  shall 
only  have  an  action  for  the  real  daiuagc  sustained ;  and  not 
even  that,  if  tender  of  amends  is  made  before  any  action  is 
brought. 

VI.  The  sei&ing  of  heriots,  when  due  on  the  death  of 
a  tenant,  is  also  another  species  of  self-remedy;  not  much 

"  Bru.  Al»r.  t.  Diitrem.  7S.  '  S  W.&  M.  c.  5.     8  Ano.  c.  14. 

»  8  Rep.  41.  4G«o.  II.cSS.      11  0«o.  II.  c.  19. 

•  Bro.  JM.      12  Mod.  39a  •  |  Vantr.  37. 
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unlike  that  of  taking  cattle  or  goods  in  distress.  As  for  that 
division  of  heriots,  wliicli  is  calletl  he  riot-service,  and  is  only 
a  species  of  rent,  the  lord  may  distreiii  for  this,  as  well  as 
seise ;  but  for  heriot-ciistom  {which  sir  Edward  Coke  says ' 
lies  only  in  prat(ici\  and  not  in  rmda)  the  lord  may  seise  the 
identical  thing  itself,  but  cannot  distrein  any  other  chattel 
for  it."  ( J  2)  Tlie  like  speedy  and  effectual  reinedv,  of  seising, 
IS  gii'cn  with  regard  to  many  things  that  are  said  to  lie  in 
franchise;  as  waifs,  wrecks,  estrays,  deodands,  and  the  L'ke; 
all  which  the  person  entitled  thereto  may  seise,  without  tfie 
fonmd  process  of  a  sutt  or  action.  Not  that  they  ore  itebarred 
of  this  remedy  by  action ;  but  have  also  the  other  and  more 
speedy  one,  for  the  better  asserting  their  ])roperty  ;  the  thing 
to  be  claimetl  being  frequently  of  such  a  nature,  as  might 
be  out  of  the  reach  of  the  law  before  any  action  could  be 
brought. 

These  are  the  several  species  of  remedies  which  may  be 
had  by  the  mere  act  of  the  party  itijured.  I  shall  next  briefly 
mention  sucli  as  arise  from  the  joint  act  of  all  the  parties 
together,     AaiJ  tJie.se  are  only  two,  accord  and  arbilratim. 


I.  Acconn  is  a  satisfaction  iigree<l  upon  between  the  party 
injuring  and  the  party  injured;  which,  when  performed,  is 
a  bar  of  all  actions  upon  this  account.  As  if  a  man  contract 
to  build  a  house  or  deliver  a  horse,  and  fail  in  il ;  this  is  au 
injury  for  which  the  sufferer  may  have  his  remedy  by  action ; 
but  if  the  party  injured  accepts  a  sum  of  money,  or  other 
thing,  as  a  satisJjjction,  this  is  a  redress  of  that  injury,  and 
entirely  takes  away  tJje  action."  By  several  late  statutes, 
(particularly  llGeo.  11.  c.l9.  in  case  of  irregularity  in  die 
method  of  distreining,  and  24  Geo.  I  I.e. 'i*.  iii  case  of  mis- 
takes committed  by  justices  of  the  peace,)  even   lenda-  of 


'  Cop.  i  25. 

-  Cro.  Elu.  590, 


"  9  Rep.  79. 


[16] 


Cro.  Cw.  2&>. 


(13)  For  the  dUtittction  iKtween  heriot-«ervice  and  heriot-custoni,  see 
ftnle,  Vol.  II.  p.  422.  The  latter  clause  of  the  sentence  in  the  text,  whieh 
denies  the  Jord  the  right  of  diitreiuing  for  heriot-custoui,  Heems  not  fully 
proved  bj  the  cases  cited,  but  the  law  k  laid  down  as  stated  in  Bro.  Abr. 
Harriots  &  Mortuaries,  pi.  ti,  7. 
VOL.  irr.  c 
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sufficient  amends  to  the  party  injured  is  a  bar  of  all  actions, 
whether  he  thinks  proper  to  accept  such  amends  or  no.  (13) 

II.  Arbitration  is  where  the  parties,  injuring  and  in- 
juretl,  submit  alt  matters  in  dispute,  concerning  any  personal 
chattels  or  ]>ersonal  wrong,  to  the  judgment  of  two  or  more 
arbitrators:  who  are  to  decide  the  controversy:  and  if  they 
do  not  agree,  it  is  usual  to  add,  tliat  another  person  be  called 
in  as  umpire,  [imperator  or  impat^,)  to  whose  sole  judgment 
it  is  then  referred :  or  frequently  there  is  only  one  arbitrator 

■  Whan.  An^.  mut.  i.  772.      Nicols.  Scot.  Uitt.  libr.  «h,  I,  pn^ie^fintm. 


(is)  That  is,  of  all  such  actions  as  &re  trentioncd  in  tho»e  statutes  re- 
spectively ;  what  tlicse  are  in  general,  may  be  seen  in  Bacon's  Abr.  Title, 
Tender,  P. 

Ii  would  lead  me  far  beyond  the  limits  of  a  note  to  lay  down  predsety 
ill  what  cases  accord  and  satisfaction  will  be  a  good  bar  to  an  action,  and 
in  what  eases  not.  with  the  reasons, often  extremely  subtle,  in  each  cftte. 
The  ^nenil  jirincipJe  is,  that  it  is  a  good  bar,  where  the  [inrty  seek*  pe- 
cuniary damages  only,  or  conjointly  with  the  restitution  of  a  chattel  real 
or  personal,  for  .some  personal  wrong,  or  the  breach  of  some  contract 
whether  by  parol  or  specialty;  but  tliat  it  h  not  a  good  bar,  where  the 
object  is  th«  recovery  of  a  freehold,  or  where  the  admission  of  it  would 
operate  to  discharge  a  subsisting  contract  under  seal. 

To  ntake  an  accord  sufficient  in  cases  where  such  a  plea  is  nvailnble, 
the  following  rules  are  important  to  be  observed. 

1st.  It  must  be  in  full  satisfaction  of  the  injury  complained  of,  and 
must  leave  no  part  uncovered  ;  thus,  in  trespass  for  taking  cattle,  an 
accord  that  the  plaintiiTshoald  have  his  cattle  tignin  would  be  imufficient, 
for  mere  restitution  leaves  uncovered  the  damage  sustained  hy  the  reniovnl, 
and  intermediate  loss  of  possession. 

3d.  It  must  be  complete  and  executed  ;  a  proaiise  10  give,  and  an  agret^' 
tnent  to  accept  something  at  a  future  day  will  not  avail ;  nor  will  h  he 
better,  if  the  day  be  past,  and  the  defendant  at  the  day  tendered  the  per- 
formance of  the  agreement,  which  the  plaintiit>efuied  to  accept. 

3d.  It  must  be  to  give  or  do  something  which  baa  legal  value? 

And  4th.  That  value  must  not  upon  the  face  of  it,  and  of  necessity  be 
lets  than  that  of  the  thing,  in  lieu  of  which  it  is  given  or  done  ;  thus,  if 
defendant  bos  promised  to  dehver  ]  oo  bushels  of  wheat  of  a  certain  quality 
at  a  certain  time  and  place,  and  failed,  it  would  be  no  answer  to  an  action 
to  state  plaintiff's  acceptance  of  50  bushels  of  the  same  quality,  and  at 
the  sane  time  and  place  in  satisfaction  thereof  But  where  the  inferiority  it 
not  aeoeatary  nor  upon  the  face  of  the  thing,  no  acttial  inferiority  to  be  made 
out  by  evidence  is  a  legal  objection,  asin  the  case  put:  n  change  of  quality, 
time,  or  place,  might  make  the  50  equal  in  value  to  the  too,  and,  conse* 
qtiently,  a  legal  satisfaction  for  the  non-delivery-  of  them. 
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originaliy  appointed.  This  decision,  in  any  of  these  cases, 
is  called  an  award.  And  thereby  the  question  is  as  fully 
determined,  and  tlie  right  transferred  or  settled,  as  it  could 
have  been  by  the  agreement  of  the  parties,  or  the  judgment 
of  a  court  of  justice.^  But  the  right  of  real  property  C4»nnot 
tlius  pass  by  a  mere  award  ^ :  which  subtilty  in  point  of  form 
(for  it  is  now  reduced  to  nothing  else)  had  its  rise  from 
feodal  principles ;  for^  if  tliis  had  been  permitted,  the  land 
might  have  been  aliened  collusively  without  the  consent  of 
the  superior.  Yet  doubtless  an  arbitrator  may  now  award  a 
conveyance  or  a  release  of  Iaj]d ;  and  it  will  be  a  breach  of 
the  arbitration-bond  to  refuse  compliance.  For,  though  ori- 
ginally the  submission  to  arbitration  used  to  be  by  word,  or 
by  deed,  yet  both  of  these  being  revocable  in  their  nature,  it 
is  now  become  the  practice  to  enter  into  mutual  bonds,  widi 
condition  to  stand  to  the  award  or  nrbttrution  of  the  arbjtrators 
or  umpii'e  therein  named.*  And  experience  having  shewn 
the  great  use  of  these  peaceable  and  domestic  tribiniuls,  espe- 
cially in  settling  matters  of  account,  and  other  mercantile 
transactions,  which  are  difficult  and  almost  impossible  to  he 
adjustet!  on  a  trial  at  law ;  the  legislature  has  now  established 
the  use  of  them,  as  well  in  controversies  where  causes  are  de- 
pending, as  in  those  where  no  action  is  brought :  enacting,  by 
statute  9&  lOW.III. c.  15.  that  all  merchants  and  otliers, 
who  desire  to  end  any  controversy,  suit,  or  quarrel,  (for 
which  there  is  no  other  remedy  but  by  personal  action  or  suit 
in  equity,)  may  agree,  that  their  submission  of  the  suit  to  ar- 
bitration or  umpirage  shall  be  made  a  rule  of  any  of  the  king's 
courts  of  recoril,  and  may  insert  such  agreement  in  their 
submission,  or  promise,  or  condition  of  the  arbitration-bond  : 
which  agreement  being  proved  upon  oath  by  one  of  the  wit- 
nesses thereto,  the  court  shall  make  a  rule  that  sucli  submis- 
sion and  award  shall  be  conclusive  :  and,  after  such  rule  made, 
the  parties  disobeying  tiie  award  shall  be  liable  to  be  punished, 
as  for  a  contempt  of  llie  court;  unless  such  award  shall  be  set 
aside,  for  corruption  or  other  misbehaviour  in  the  arbitrntoi's 
or  umpire,  proved  on  oath  to  the  court,  within  one  term  after 
the  award  is  made.     ^Vnd,  in  consequence  of  diis  statute,  it 


[17] 


f  Br«mnL  S5.    1  Fre«n.  410. 
*  I  BoU.  Abr.  248.    1  Lord  Rsyio.  115. 
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is  now  become  a  considerable  part  of  the  business  of  the 
superior  courts,  to  aet  aside  such  awards  when  partidiy  or 
ille^ily  made  ;  or  to  enforce  their  execution,  when  legal,  by 
the  same  process  of  contempt,  as  is  awarded  for  disobedience 
to  those  rules  and  orders,  which  are  issued  by  the  courts 
themselves.  (14) 


(14)  For  contempt  of  court,  tee  Vol.  IV.  p.  285. 

Excellent  u  the  trial  by  jury  undoubtedly  L>  as  a  mode  of  inrect^ating 
the  truth,  yet  there  arc  some  cases  to  which,  for  various  rcasoiM,  it  i*  oot 
appUcabie.    Thus,  when  long  and  complicated  accounts  are  to  be  examined, 
it  can  hardly  be  expected  that  twelve  men  placed  at  hazard  in  the  jury- 
box  should  be  able  to  determine  very  accurately  upon  the  allowance  of 
particular  items,  or  to  strike  a  nice  balance  between  the  contending  de- 
mands.    Again,  it  will  often  happen  that  two  parties  lay  claim  to  the 
whole  of  the  same  thing  as  a  matter  of  mere  right,  which,  under  proper 
regulatigns,  might  very  well  suffice  for  both,  and  of  which  it  might  be 
ruinous  to  either  to  be  wholly  dcprive<l.     A  particular  instance  of  this  is 
a  stream  of  water.     Yet  in  such  case  the  verdict  of  n  jury  can  only  de- 
termine to  whom  the  right  belongs;  it  cannot  look  to  the  consequences, 
nor  make  a  beneficial  division  of  the  use  between  both.     For  these  and 
many  other  reasons  it  has  been  a  practice  of  very  early  date  in  this  country 
to  refer  disputes  to  arbitration.     In  this  way  the  parties  have  the  benefit 
of  a  more  deliberate  investigation  ;  if  the  matter  be  of  a  scientific  nature, 
or  removed  from  the  common  information  of  men,  they  may  select  some 
one  to  decide  it,  whose  habits  have  made  him  conversant  with  it,  and  by 
investing   him  with  more  or  less  power,  they  may  have  a  decision  less 
single  and  unbending  than  that  of  the  law,  prospective  in  its  operations, 
and  limiting  in  detail  the  future  exercise  of  the  disputed  rights. 

This  submission  to  arbitration  might  always  take  place  either  before  or 
after  the  coinmencemcnt  of  an  action ;  but  convenient  as  it  was  in  many 
respects,  it  laboured  in  early  times  under  some  disadvantages,  which  for 
a  long  time  verj-  much  diminished  its  frequency.  F^or  (not  to  mention  that 
the  courts  of  law  had  established  subtle  and  narrow  grounds  uf  construc- 
tion upon  awards,  and  often  set  them  aside  upon  mere  technical  nud  fri- 
voloui  objections,)  it  is  obvious  that  in  whatever  way  the  parties  had  bound 
themselves  to  the  performance  of  the  award,  still  the  arbitrator  was  not 
the  Judge  of  any  court;  there  was  no  process  to  compel  obedience,  and 
therefore  on  obstinate  person  might  still  oblige  the  other  party  to  resort  to 
hi*  Mtton  for  the  original  matter  in  dispute,  or  to  one  for  the  breach  of 
the  agreement  to  perform  the  award. 

in  this  ca&e  was  not  only  all  the  benefit  of  the  reference  lost,  but  delay 
ond  expcncc  were  occasioned  by  it ;  the  party's  case  was  disclosed,  ami 
perhaps  by  the  death  or  departure  of  some  necessary  witness,  a  serious 
ultinmtc  disadvantage  was  sustained.  On  the  other  hand,  the  arbitrator 
might  prove  wrong-headed  or  corrupt,  and  yet  us  the  parties  had  volun- 
Urily  put  thcmtclvtti  upon  his  judgment,  the  courts  would  not  permit  that 
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to  be  nssigned  ns  nn  excuse  for  the  non-pcrrorraance  of  the  award,  when 
an  action  was  brought  to  enforce  it,  and  ihc  party  was  compelled  to  obey, 
or  at  a  great  expence  to  seek  relief  in  a  court  of  equity. 

Both  these  inconveniences  have  been  gradually  removed,  partly  by  the 
enlarged  application  of  legal  principles  by  the  courts  of  laws,  and  partly 
by  the  interference  of  the  legislature.  For  in  the  first  case,  where  the 
submission  had  taken  place  after  the  comtncnccment  of  nn  action,  the 
parties  were  obviously  before  the  court,  and  within  its  jurisdittion,  a  cause 
was  pending;,  and  neither  party  could  regularly  or  safely  suspend  the  pro* 
eeedings  of  the  chusc,  unless  by  llic  consent  and  under  a  rule  of  the  court. 
The  judges  then  Hiade  it  a  part  of  this  rule  tliat  the  parties  should  perforin 
the  award  when  published,  nnd  hs  disobedience  to  a  rule  of  the  court  is 
contempt  of  the  ctmrt,  and  punished  summarily,  as  all  other  contcmpls, 
by  attachment  of  the  person,  the  court  in  this  cose  gained  a  double  power, 
the  one  direct,  the  other  incidental,  but  almost  equally  beneficial.  On 
the  one  hand  it  could  enforce  performance  of  the  award,  without  suffering 
the  party  to  bt-  driven  to  a  second  nction ;  on  the  other  hand,  as  the  exercise 
of  this  power  was  purely  discretionary,  it  could  abstain  from  it  whenever  the 
conduct  of  the  arbitrator  could  be  successfully  impeached  ;  and  therefore 
in  order  to  inform  its  discretion,  the  court  opened  its  ear  to  those  com- 
pldnts,  which  the  rule*  of  law  prevented  it  from  receiving  in  shape  of  a 
formal  plea  to  the  action ;  nor  was  this  negative  relief  all  that  was  afforded  j 
for  in  process  of  time  it  came  to  be  held,  that  us  the  arbitrator  acquired 
the  main  sanction  of  his  authority  from  the  rule  of  court,  the  same  rule 
gave  the  court  a  pctieral  superintendence  over  the  award.  And  therefore 
though  the  judges  wisely  abstained  from  scrutinizing  too  nicety  the  deci- 
tions  of  that  authority  to  which  the  parties  had  volunturily  subniitced 
themselves,  aiid  refused  to  examine  over  again  those  questions,  upon 
which  the  arbitrator  had  come  to  an  honest  and  deliberate  opinion,  yet 
where  the  award  upon  the  face  of  it,  appeared  to  i>e  illegal ;  or  there 
was  manifest  misbehaviour  or  error  in  the  arbitrator,  they  not  only  re- 
fused to  enforce  performance  by  attachment,  but  held  theniscUes  em- 
powered, if  the  application  was  made  within  a  reasonable  time,  to  set 
aside  the  award  itself.  And  thus  both  inconveniences  were  rcnaoved,  and 
the  proceedings  rendered  complete  by  the  judicious  interference  of  the 
courts,  in  cases  where  the  pendency  of  an  action  had  given  them  jurisdic- 
tion. 

This  interference  of  the  courts  is  said  to  have  commenced  in  the  reign 
of  Charles  the  second,  while  Sir  John  Kelynge  presided  in  the  Court  of 
K.  B.,  and  it  was  found  so  beneficial,  that  in  the  reign  of  William  the  third 
the  legislature  resolved  to  place  arbitrations  entered  into  where  no  action 
was  pending  upon  the  same  footing.  Accordingly  the  9th  &  10th  of  W.  3, 
C.  15.  was  enacted,  as  stated  in  the  text. 

This  statute  gave  a  complete  remedy  to  the  first  inconvenience,  the  want 
of  a  power  to  compel  performance  ;:  as  to  that  both  classes  of  submissioa 
now  stood  on  the  lainc  footing.  With  respect  to  the  second,  the  giving 
relief  against  an  illegal  or  unjust  award,  the  statute  in  terms  confines  the 
objections  to  the  corruption  or  undue  practices  of  the  arbitrator,  and  also 
limiu   the  time  for  making  these  objections  to  the  last  day  of  the  term 
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frOowing  tbe  poblicatkm  of  the  award.  The  courta  have  conrtraed  dii« 
dame  Ubetallj:  thejr  will  listen  to  all  foch  objections  as  nodgbt  be  taken 
to  an  award  made  under  a  rule  of  court  at  «oaunon  law ;  and  although 
BO  application  to  set  aside  an  award  under  tbe  statute  can  be  made  after 
the  time  limited  by  the  statute;  still  if  any  application  to  enforce  it  by 
attachment  be  made  ai  any  time,  they  will  hear  the  same  obiections  in  an- 
swer to  that  application,  and  use  them  as  reasons,  if  well  founded,  to  in- 
ioence  their  discretion  in  withholding  the  attachment ;  so  that  to  ^leak 
generally,  justice  now  flows  nearly  in  the  same  stream  in  respect  of  both 
tpetiet  of  arbitrations. 

There  is  still  a  case,  howerer,  which  remains  unaided  either  by  the 
common  law  or  under  tiie  statute;  this  is  where  parties  between  wluiim  no 
suit  is  pending  »gne  Terbally  only  to  submit  thdr  controversy  to  arbi- 
tration. As  this  case  is  obviously  not  within  the  first  class,  so  it  cannot  be 
brought  within  the  second.  For  the  statute  clearly  contemplates  a  writ- 
ten agreement.  Neither  can  it  be  conndered  necessary  or  desirable  to 
extend  any  relief  to  such  a  case;  for  it  is  perfectly  easy  for  the  parties, 
if  thqr  please,  to  agree  in  writing  instead  of  verbally;  it  is  far  mose  desir- 
able for  the  sake  of  certunty  that  they  should  do  so;  and  there  might  be 
even  some  difficulty  in  reducing  to  a  rule  of  court  an  agreement,  about  the 
very  tenu  of  wbidi  tbe  partiet  might  be  at  variance. 
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CHAPTER    THE    SECOND. 


OF    REDRESS    BY    THE    MERE    OPERATION    OP 

LAW. 


T^HE  remedies  for  private  wrongs,  whicb  are  effected  by 
the  mere  operation  of  the  law,  will  fall  within  a  very 
narrow  compass ;  there  being  only  two  instances  of  this  sort 
that  at  present  occur  to  my  recollection :  the  one  that  of 
retainer^  where  a  creditor  is  made  executor  or  administrator 
to  his  debtor ;  the  other,  in  the  case  of  what  tlie  law  calls  a 
remitta: 

I.  If  a  person  indebted  to  another  makes,  his  creditor  or 
debtee  his  executor,  or  if  such  a  creditor  obtains  letters  of 
administration  to  his  debtor ;  in  these  cases  the  law  gives  him 
a  remedy  for  his  debt,  by  allowing  him  to  retain  so  much  as 
will  pay  himself,  before  any  other  creditors  whose  debts  are 
of  equal  degree. '  This  is  a  remedy  by  the  mere  act  of  law, 
and  grounded  upon  this  reason ;  that  the  executor  cannot, 
without  an  apparent  absurdity,  commence  a  suit  against  him- 
self as  B  representative  of  the  deceased,  to  recover  that  which 
is  due  to  him  in  his  own  private  capacity:  but,  having  the 
whole  personal  estate  in  his  hands,  so  much  as  is  sufficient 
to  answer  his  own  demand  is,  by  operation  of  law,  applied 
to  that  particular  purpose.  Else,  by  being  made  executor, 
he  would  be  put  in  a  worse  condition  than  all  the  rest  of  the  r  19  ] 
world  besides.  For,  though  a  rateable  payment  of  all  the 
debts  of  die  deceased  in  equal  degree,  is  clearly  the  most 
equitable  method,  yet  as  every  scheme  for  a  proportionable 
distribution  of  the  assets  among  all  the  creditors  hath  been 
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hitherto  fotuid  to  be  impracdcaUe,  and  prodnctire  c^  more 
mischiefe  than  it  would  remedy;  so  that  the  cxeditor  who 
first  oommenoes  his  suit  is  entitled  to  a  prefcrence  in  payment; 
it  follows,  that  as  die  executor  can  commence  no  suit,  he 
must  be  paid  the  last  of  any,  and  of  course  must  lose  his  debt, 
in  case  the  estate  of  his  testator  sboold  provY  insolvent,  unless 
he  be  allowed  to  retain  iu  The  doctrine  of  nimmer  is  thoe- . 
fore  the  necessary  oonsequeno^  of  that  odier  doctrine  of  the 
law,  the  priority  of  such  creditor  who  first  commences  his 
action.  But  the  executor  shall  not  retain  hb  own  debt,  in 
prejudice  to  those  of  a  higher  degree;  for  the  law  only  puts 
him  in  the  same  situaticw,  as  if  he  had  sued  himsdf  as  exe- 
cutor, and  recorered  his  ddx;  which  he  nerer  could  be 
supposed  to  have  done,  while  ddits  of  a  higher  nature  sub- 
sisted. Neither  shall  one  executor  be  allowed  to  retain  his 
own  dd)t,  in  prejudice  to  that  of  hb  co-executor  in  equal 
d^ree;  but  both  shall  be  discharged  in  praportioD.*'  Nor 
shall  an  executor  of  hb  own  wrong  be  in  any  case  permitted 
to  retain.* 

II.  Remitter  b  where  he,  who  hath  the  true  prt^ierty 
OTJus  proprietatis  in  lands,  but  b  out  of  possession  thereof, 
and  hath  no  right  to  enter  without  recovering  possession  in  an 
action,  hath  afterwards  the  freehold  cast  upon  him  by  some 
subsequent,  and  of  course  defective,  title ;  in  thb  case  he  b 
remitted,  or  sent  back  by  <^ration  of  law,  to  hb  antient  and 
more  certain  title.  *  The  right  of  entry,  which  he  hath 
gained  by  a  bad  title,  shall  be  ipso  facto  annexed  to  hb  own 
inherent  good  one ;  and  hb  defeasible  estate  shall  be  utterly 
defeated  and  annulled,  by  the  instantaneous  act  of  law,  with- 
out hb  participation  or  consent.*  As  if  A  disseises  B,  that 
[  20  ]  is,  turns  him  out  of  possession,  and  dies,  leaving  a  son  C ; 
hereby  the  estate  descends  to  C,  the  son  of  A,  and  B  is  barred 
from  entering  thereon  till  he  proves  hb  ri^t  in  an  action ; 
now,  if  afterwards  C,  the  heir  of  the  disseisor,  makes  a  lease 
for  life  to  D,  with  remainder  to  B  the  disseisee  for  life,  and 
I>  dies ;  hereby  the  remainder  accrues  to  B,  the  disseisee : 

*  Viii«r'»  Abr,  /.  extcuton.  D.  9  *  LilU  $  659. 
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who  thus  gaming  a  new  freehold  by  virtue  of  the  remainder, 
which  is  a  bad  title,  is  by  act  of  law  remitted^  or  in  of  his  for- 
n»er  and  surer  estate. '  For  he  hath  hereby  gained  a  new  right 
of  possession,  to  which  the  law  immediately  annexes  liis 
antieut  right  of  property. 


If  the  subsequent  estate,  or  rlglit  of  possession,  be  gained 
by  a  man's  own  act  or  consent,  as  by  immediate  purchase 
being  of  full  age,  lie  shall  not  be  remitted.  For  the  taking 
such  subsequent  estate  was  his  own  folly,  and  shall  be  looked 
upon  as  a  waver  of  his  prior  right  *.  'Flierefore  it  is  to  be 
observed,  that  to  every  remitter  there  ore  regularly  these 
incidents ;  an  antient  right,  and  a  new  defeasible  estate  of 
freehold,  uniting  in  one  and  the  same  person,  which  defeasible 
estiite  must  be  cast  vpoti  the  tenant,  not  gained  by  liis  own 
act  or  foliy.  Tlie  reason  given  by  Littleton '',  why  this 
remedy,  which  operates  silently,  and  by  the  mere  act  of  law, 
was  allowed,  is  somewhat  similar  to  that  given  in  the  pre- 
ceding article :  because  otherwise  he  who  halh  right  would 
be  deprived  of  all  remedy.  For  as  he  himself  is  the  person 
in  possession  of  the  freehold,  there  Is  no  other  person  against 
whom  he  can  bring  an  action,  to  establish  his  prior  right. 
And  for  this  cause  the  law  doth  adjudge  him  in  by  remitter; 
that  is,  in  such  plight  as  if  he  bad  lawfully  recovered  the 
same  land  by  suit.  For,  as  lord  Bacon  observes',  the  be- 
nignity of  tl»e  law  is  such,  as  when,  to  preserve  the  principles 
and  grounds  of  law,  it  depriveth  a  man  of  bis  remedy  with- 
out his  own  fault,  it  will  rather  put  him  in  a  better  degree 
and  condition  than  in  a  worse.  Nam  qttod  remedio  destitui- 
fur,  ipsa  re  valet y  si  culpa  absii.  But  there  sfjnll  be  no  re- 
mitter to  a  right  for  which  the  party  has  no  remedy  by  [21  J 
action"*:  as  if  the  issue  in  tail  be  barred  by  the  fine  or  war- 
ranty of  his  ancestor,  and  the  freehold  is  afterwards  cast  upon 
him;  he  shall  not  be  remitted  to  his  estate  tail':  for  the 
operation  of  the  remitter  is  exactly  the  same,  after  the  union 
of  the  two  rights,  as  that  of  a  real  action  would  have  been 
before   it.     As  therefore  the  issue  in  tail  could  not  by  any 
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action  have  recovered  his  antient  estate,  he  shall  not  recover 
it  by  remitter.  (1) 

And  thus  much  for  these  extrajudicial  remedies,  as  well 
for  real  as  personal  injuries,  which  are  furnished  or  permitted 
by  the  law,  where  the  parties  are  so  peculiarly  circumstanced, 
as  not  to  make  it  eligible,  or  in  some  cases  even  possible,  to 
apply  for  redress  in  the  usual  and  ordinary  methods  to  the 
courts  of  public  justice. 


(1)  The  statute  of  uses  made  some  alteraUon  in  the  antient  law  of  re- 
mitter. From  what  Lord  Hobart,  in  Duncombo  t.  Wmgjield,  p.  955, 
calls  the  violence  of  the  letter  of  the  statute,  the  party  coming  to  a 
defeasible  use  must  take  the  same  estate  as  he  had  in  the  use,  though  he 
has  bodi  the  bad  freehold  and  the  good  right,  without  his  own  fault,  and 
without  a  remedy  by  action.  This,  however,  would  only  apply  to  the  first 
taker  of  such  estate  his  issue  or  next  in  remunder  would  take  an  estate 
at  common  law,  and  might  be  remitted ;  and  even  for  the  first  taker,  in 
some  instances,  methods  are  pointed  out  for  avoiding  this  (Ulemma  of  the 
statute.  See  Co.  Liitt,  348.  b.  and  Sanders  on  Uses  and  Trusts,  voL  i. 
p.S05.  4th  edit. 
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CHAPTER    THE    THIRD. 


Of    COURTS    IN    GENERAL. 


'T^HE  next,  and  principal  object  of  our  inquiries  is  the 
redress  of  injuries  by  suii  in  cota-ts :  wherein  the  act  of 
the  parlies  and  the  act  of  law  co-operates ;  the  act  of  the 
parties  being  necessary  to  set  the  law  in  motion,  and  tbe 
process  of  the  law  being  in  general  the  only  instrurr«ent  by 
which  the  parties  are  enabled  to  procure  a  certain  and  ade- 
quate redress. 

And  here  it  will  not  be  improper  to  observe,  that  although 
in  the  several  cases  of  redress  by  the  act  of  the  parties  men- 
tioned in  a  former  chapter",  the  law  allows  an  extrajudicial 
remedy,  yet  that  does  not  exclude  the  ordinary  course  of 
justice  :  but  it  is  only  an  additional  weapon  put  into  the  hands 
of  certain  persons  in  particular  instances,  where  natural 
equity  or  the  peculiar  circumstances  of  their  situation  require 
a  more  expetlitious  remedy,  than  the  formal  process  of  any 
court  of  judicature  can  furnish.  Therefore,  though  I  may 
defend  myself,  or  relations,  from  external  violence,  I  yet  am 
afterwards  entitled  to  an  action  of  assault  and  battery  :  though 
I  may  retake  my  goods,  if  I  have  a  fair  and  peaceable  oppor- 
tunity, this  power  of  recaption  does  not  debar  me  from  ray 
action  of  trover  or  detinue  :  I  may  either  enter  on  the  lands, 
on  which  I  have  a  right  of  entry,  or  may  demand  posses- 
sion by  a  real  action :  J  may  either  abate  a  nuisance  by  my 
own  authority,  or  call  upon  the  law  to  do  it  for  me :  I  may 
distrein  for  rent,  or  have  an  action  of  debt,  at  my  own 
option :  if  I  do  not  distreln  my  neighbour's  cattle  damage- 
feasantf  I  may  compel  him  by  action  of  trespass  to  maJce  me 
a  fair  satisfaction ;  if  a  heriot,  or  a   deodand,  be   withheld 
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from  me  by  fraud  or  force,  I  may  recover  it  though  I  never 
seised  it.  And  with  regard  to  accords  and  arUtradons,  these 
in  their  nature  being  merely  an  agreement  or  compromise, 
most  indisputably  suppose  a  previous  ri^t  of  obtaining  re- 
dress some  other  way ;  which  is  given  up  by  such  agreem^it* 
But  as  to  remedies  by  the  mere  operation  of  law,  those  are 
indeed  given,  because  no  remedy  can  be  ministered  by  suit 
or  action,  without  running  into  the  palpable  absurdi^  of  a 
man's  bringing  an  action  against  himself:  the  two  cases 
wherein  they  happen  being  such,  wherein  the  only  positive 
l^jal  remedy  would  be  directed  against  the  very  person  him- 
self who  seeks  relief 

In  all  other  cases  it  is  a  general  and  indisputable  rule,  that 
where  there  is  a  legal  right,  there  is  also  a  legal  remedy,  by 
suit  or  action  at  law,  whenever  that  right  is  invaded.  And 
in  treating  of  these  remedies  by  suit  in  courts,  I  shall  pursue 
the  following  method :  first,  I  shall  consider  the  nature  and 
several  q)ecies  of  the  courts  of  justice ;  and,  secondly,  I  shall 
point  out  in  which  of  these  courts,  and  in  what  manner,  the 
proper  remedy  may  be  had  for  any  private  injury;  or,  in 
other  words,  what  injuries  are  cognizable,  and  how  redressed, 
in  each  respective  species  of  courts. 

First  then,  of  courts  of  justice.  And  herein  we  will  caa- 
sider,  first,  their  nature  and  incidents  in  general ;  and  then, 
the  several  species  of  them,  erected  and  acknowledged  by  the 
laws  of  England. 

A  COURT  is  defined  to  be  a  place  wherein  justice  is  judi- 
cially administered.  *•  And,  as  by  our  excellent  constitution 
the  sole  executive  power  of  the  laws  is  vested  in  the  person  of 
the  king,  it  will  follow  that  all  courts  of  justice,  which  are 
[  24  ]  tlie  medium  by  which  he  administers  the  laws,  are  derived 
from  the  power  of  the  crown. '  For,  whether  created  by  act 
of  parliament,  or  letters  patent,  or  subsisting  by  prescrip- 
tion, (the  only  methods  by  which  any  courts  of  judicature  *• 
can  exist,)  the  king's  consent  in  the  two  former  is  expressly, 

••  Co.  Utt.  ss.  1  Co.  Litt.  26a 
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and  in  the  latter  impliedly*  given.  In  all  these  courts  the 
king  is  sup^iosed  in  contemplation  of  law  to  he  always  pre- 
sent ;  but  as  that  is  in  fact  impossible,  he  is  there  represented 
by  his  judges,  whose  power  is  only  an  emanation  of  the  royal 
prerogative. 

Fob  the  more  speedy,   universal,  and  impartial  adminis- 
tration of  justice  lietween  subject  and  subject,  the  law  hath 
appointed  a  protligious  variety  of  courts,  some  with  a  more 
limited,    others    with   a    more   extensive  jurisdiction ;    some 
constituted   to  in(]uire  only,  others  to  hear  and  determine; 
some  to  determine  in  the  first  instance,  others  upon  appeal 
and  by  way  of  review.     All  diese  in  tlieir  turns  will  be  taken 
notice  of  in  tlieir  respective  places  :  and  I  sliall  tlierefore  here 
only  mention  one  disiinction,  that  runs  throughout  them  all ; 
viz.  that  some  of  them  are  courts  of  record^  others  not  of  re- 
cord.    A  court  of  record  is  that,  where  the  acts  and  judicial 
proceedings  are  enrolled  in  parchment  for  a  perpetual  memo- 
rial and  testimony  ;  which  rolls  are  called  the  records  of  the 
court,  and  are  of  such  high  and  super-eminent  authority,  that 
their  truth  is  not  to  be  calletl  in  (juestion.     For  it  is  a  settled 
rule  and  maxim  that  nothing  shall  be  averred  against  a  re- 
cord)  nor  shall  any  plea,  or  even  proof,  be  admitted  to  the  con- 
rary,'     And  if  the  existence  of  a  record  be  denied,  it  shall 
be  tried  by  nothing  but  itself:  that  is»  upon  bare  inspection' 
whedter  there  be  any  such  record  or  no ;  else  there  would  be 
no  eml  of  disputes.     But,  if  there  appear  any  mistake  of  the 
clerk  in  making  up  such  record,  the  court  will  direct  him  to 
amend  it-{l)     All   courts  of  record  are  the  king's  courts,  jii 
right  of  his  crown  anil  royal  dignity^,  and  therefore  no  other 
court  hath   authority  to  fine  or  imprison ;  so  that  the  very 
erection  of  a  new  jurisdiction  with  the  power  of  fine  or  im- 
prisonment makes  it  insttmtly  a  court  of  record.  *  (2)     A  court  r  23  T 


'  Co.  Litt.  S60. 
'  Pinch.  L.  231. 


(  Svlk.  200.     13  Mod.  308. 


(1)  Within  what  time  the  court  will  give  this  direction ,  ami  under  what 
I  circumttances  and  provisions,  sec  post,  407. 

{'i)  The  converse  of  the  rule  does  not  hold,  for  every  court  of  record 
^lus  not  necessarily  a  general  power  of  fine  and  imprisonment,  as  is  the' 

•e  with  the  court  of  comniiMtonere  of  scwen,  which  is  undoubtedly  a 

court 
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not  of  record  is  the  court  of  a  private  man ;  whom  tlie  law 
will  not  intrust  with  any  discretionary  power  over  the  fortune 
or  liberty  of  his  fellow-subjects.  Such  are  the  courts-baron 
incident  to  every  manor,  and  other  interior  jurisdictions  : 
where  the  proceedings  are  not  enrolled  or  recorded ;  but  as 
well  their  existence  as  the  truth  of  the  matters  therein  con- 
tained shalj^  if  disputed,  be  tried  and  determined  by  a  jury. 
These  courts  caji  hold  no  plea  of  matters  cognizable  by  the 
common  law,  unless  under  the  value  of  iOs.  nor  of  any  forci- 
ble injury  whatsoever,  not  having  any  process  to  arrest  the 
person  of  the  defendant.  ^ 

In  every  court  tliere  must  be  at  least  three  constituent 
parts,  the  acfor^  reus,  and  judex :  the  actor,  or  plaintiff,  who 
comphiins  of  an  injury  done;  the  reuSy  or  defendant,  who  is 
called  upon  to  make  satisfaction  for  it ;  and  the  Judex^  or 
judicial  power,  which  is  to  examine  the  truth  of  the  fact,  to 
determine  tlie  law  arising  upon  that  fact,  and,  if  any  injury 
appears  to  have  been  done,  to  ascertjiin,  and  by  its  officers  to 
apply  the  remedy.  It  is  also  usual  in  the  superior  courts  to 
have  attorneys,  and  advocates  or  counsel,  as  assistants. 

An  attorney  at  law  answers  to  the  proao-ator,  or  proctor^ 
of  the  civilians  and  canonists.'  And  he  is  one  who  is  put  in 
the  place,  stead,  or  (utn  of  another,  to  manage  his  matters 
of  law.  P'ormerly  every  suitor  was  obliged  to  appear  in  per- 
son, to  prosecute  or  defend  his  suit,  (according  to  the  old 
Gothic  constitution  S )   unless  by  special  licence  ilnder  the 

ti  3  Innt.  ail.  <'  ribui,  gui  in  nlU/uiitut  ftartibuM  attor. 

'  Pope  Boeiifnce  VI II.  ia  6  Decretai.     "  luti  nuncttimntw." 
1.9.  t.  16.  {3.  tpcaki  of  "procuroto-         *  Stcirnliook  dejwe  G<»lk.  /.I.  c.C. 


court  of  record,  and  yet  cannot  uiif>rison  a  party  (no  officer  of  the  court) 
for  a  bare  disobedience  of  it*  orders.  1  Sid.  H5.  The  definition  of  a 
court  not  of  record  ^ecnis  to  be  inadequate,  for  many  courts,  which  are 
courts  of  the  king,  a«  king,  are  not  courts  of  record,  as  the  court  of 
equity  in  chancery,  the  admiralty  courts,  &c.  It  woutd  Kecin  better  to 
define  it,  as  the  converse  of  a  court  of  record,  as  not  enrolling  its  proceed 
ing»  in  ])archment  for  a  peri»ctual  memorial,  nor  liaving  a  gcngral  author- 
h/  to  fine  and  imprison 
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king's  letters  patent,'  This  is  still  the  law  in  criminal  cases. 
And  an  idiot  cannot  to  this  day  appear  by  attorney,  but  in 
person'",  for  he  hath  not  discretion  to  enable  him  to  appoint 
a  proper  substitute:  and  upon  hU  being  brought  before  the 
court  in  so  defenceless  a  condition,  the  judges  are  bound  to  C  26  ] 
take  care  of  his  interests,  and  they  shall  admit  the  best  plea 
in  his  behalf  that  any  one  present  can  suggest."  But,  as  in 
the  Roman  law,  "  cwn  olim  in  usii  Jkdsset^  altetitis  nomine  agi 
*'  non posse f  sed,  quia  hoc  non  minimam  incommoditatcm  hahehat^ 
**  coeperunt  homines  per  procwatores  litigare""  so  witli  us, 
upon  the  same  principle  of  convenience,  it  is  now  permitted 
in  general,  by  divers  antient  statutes,  whereof  the  first  is 
statute  Westra.  2.  c,  10.  that  attorneys  may  be  made  to  pro- 
secute or  defend  any  action  in  the  absence  of  the  parties  to 
the  suit.  These  attorneys  are  now  formed  into  a  regular 
corps ;  they  are  adiiiitted  to  the  execution  of  their  office  by 
the  superior  courts  of  Westniiuster-hall ;  and  are  in  all  points 
officers  of  the  respective  courts  in  which  they  are  udmittetl ; 
and,  as  they  have  many  privileges  on  account  of  their  at- 
tendance there,  so  they  are  peculiarly  subject  to  the  censure 
and  animadversion  of  the  judges.  (3)  No  man  can  practise 
as  an  attorney  in  any  of  those  courts,  but  sucli  as  is  admitted 
and  sworn  an  attorney  of  that  particular  court :  an  attorney 
of  the  court  of  king's  bench  cannot  practise  in  tlie  court  of 
common  pleas ;  nor  xiice  versa.  To  practise  in  the  court  of 
chancery  it  is  also  necessary  to  be  admitted  a  solicitor  tlierein : 


'  F.  N.  B.  25. 
»  Ibid.  37. 


■■  Bro.  Abr.  t.  tdeot,  1. 
"  /fu*.  4,  til.  10. 


(3)  The  judge*  will  exercise  their  summary  Jurisdiction  o<er  the  attor- 
neys of  the  several  courts,  not  merefy  in  cases  where  they  have  been  em- 
ployed ill  the  conduct  of  suits,  or  any  matter  purely  professionolj  but 
"  wherever  the  employiiicnt  in  so  connected  with  their  professional  clm- 
"  ructer,  as  to  aflbrd  a  presumption  that  their  character  foriiicd  theground 
"  of  their  employment."  Thus  one  attorney  has  been  compelled  to  give  up 
papen  acid  deeds,  which  had  been  placed  in  his  hands  tis  steward  for  the 
owner  of  the  estates,  to  which  they  refer;  and  another  to  jmy  over 
money,  which  he  had  received  when  emjjloyed  to  collect  the  elfects  of  an 
intestate  by  the  administrator,  although  he  had  never  been  employed  by 
him  to  prosecute  or  defend  any  suits  in  law  or  equity.  Hughei  v.  Mayre, 
3  T.R.  275.  In  re  AUkin,  4  B.  &  A.  47.  Lttxmoore  v.  Lethbridge,  S  B. 
&  A.  898. 
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and  by  the  statute  22  Geo.  11.  c.  46.  no  person  sliall  net  ns 
an  attorney  at  the  court  of  quorter  sessions,  but  such  as  has 
been  regularly  admitted  in  some  superior  court  of  record.  So 
early  as  the  statute  4-  Hen.  IV.  c.  18-  it  was  enacted,  that  at- 
torneys should  ho  examined  by  the  judges,  and  none  ad- 
uiilted  but  such  as  were  virtuous,  learned,  and  sworn  to  do 
their  duty.  Antl  many  subsequent  statutes p  have  laid  them 
umler  farther  regtilations. 

Of  advocates,  or  (as  we  generally  call  them)  ccunsel, 
there  are  two  species  or  degrees  ,■  barristers,  and  Serjeants. 
The  former  are  admitted  after  a  considerable  period  of  study, 
or  at  least  standing,  in  the  inns  of  court'';  and  are  in  our 
[  27  3  t>hl  books  styled  apprentices,  apprmticii  ad  legem,  being 
looked  upon  as  merely  learners,  and  not  qualified  to  execute 
the  full  office  of  an  atlvocate  till  they  were  sixteen  years 
standing;  at  which  time,  according  to  I'ortescue  "^j  they  might 
be  called  to  the  state  and  degree  of  Serjeants,  or  scitientes  ad 
legem.  How  antient  and  honourable  this  state  and  degree  is, 
with  the  form,  splendour,  and  profits  attending  it,  hath  been 
so  fully  displayed  by  many  learned  writers*,  that  it  need  not 
be  here  enlarged  on.  I  shall  only  observe,  thot  Serjeants 
at  hiw  are  bound  hy  a  solemn  oath*  to  do  their  duty 
to  their  clients:  and  that  by  custom"  the  judges  of  the 
courts  of  Westminster  are  always  admitted  into  this  ve- 
iierahle  order,  before  they  are  advance<l  lo  the  bench  ;  the 
origitial  of  which  was  probably  to  qualify  the  ptiisfte  barons 
of  the  exchequer  to  become  justices  of  assise,  according  to 
the  exigence  of  the  statute  of  II-  Edw.  III.  c.  16.  From 
both  these  degrees  some  are  usually  selected  to  be  his  ma- 
jesty's counsel  learned  in  the  law  :  the  two  principal  of  whom 
are  called  his  attorney,  and  solicitor  general.  The  first  king's 
counsel  under  tlie  tlegree  of  Serjeant,  was  sir  Francis  Bacon, 
who  was  made  so  honoris  causa,  without  either  patent  or  fee"; 


H 


p 


»  3  J»c.  I.  c.  7.      19  Geo.  1.  c.  31).  »  Irmct   by  the   laic  >ei3Wint   Wynne, 

2  G«).  11.  c.  93.     «a  Geo.  II.  c.  46.  printed  in  1 7f;5, entitled  "  QbtervaUons 

as  Geo.  11.  c.  26.  «•  iouchin}(  the  antiquity  and  dignity  of 

t  8e«  Vol.  I.  Inlrod.  i  1.  «•  the  degree  of  ierjctnl  at  Uw." 

'deLL.c.SO.  'SIiucSH. 

■  Fomac.  iM,  10  R«p.  prtf,  Dugd.  •  ForteK.  e.  50. 

Orig,  Jurid.     To  wluch  may  be  added  *  Scv  bU  letter*.  25C. 
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so  that  the  first  of  the  modern  order  (who  are  now  ijie  sworn 
servants  of  the  crown,  with  a  standing  salary)  seems  to  have 
been  j*ir  Francis  North,  afterwards  lord  keeper  of  tlie  great 
seal  to  king  Charles  11."  These  king's  counsel  answer,  in 
some  measure,  to  the  advocates  of  the  revenne,  advocatijisci, 
among  the  Romans.  For  they  must  not  be  employed  in  any 
cause  against  the  crown  without  special  licence  ;  in  which 
restriction  tiiey  agree  with  the  advocates  of  the  fisc  *' :  but  in 
the  imperial  law  the  prohibition  wiis  currietl  stiil  further,  and 
perhaps  was  more  for  the  dignity  of  the  sovereign  ;  for,  except- 
ing some  peculiar  causes,  the  fiscal  advocates  were  not  permit-  [  28  J 
ted  to  be  at  all  concerned  in  private  suits  between  subject  and 
subject.*  A  custom  lias  of  late  years  prevailed  of  granliirg 
letters  patent  of  precedeJice  to  such  barristers,  as  the  crown 
tliinks  proper  to  honour  with  that  mark  of  distinction : 
whereby  they  are  entitled  to  such  rank  and  pre-audience*, 
as  are  assigned  in  their  respective  patents ;  somelinies  next 
after  the  king'ii  attorney -general,  but  usually  next  after  hU 
majesty's  counsel  then  being.  These  (as  well  as  the  queen's 
attorney  and  solicitor-general'')  raijk  promiscuously  with  the 
king's  counsel,  and  together  w  ith  them  sit  within  the  bar  of 
the  respective  courts ;  but  receive  no  salaries,  and  are  not 
sworn  ;  and  therefore  are  at  liberty  to  be  retained  in  causes 
against  the  crown.  And  all  other  Serjeants  and  barristers  in- 
discriminately (except  in  the  court  of  common  pieas,  where 
only  Serjeants  are  admitted)  may  take  upon  them  the  pro- 
tection   and   defence    of    nuy    suitors,    whether    plaintiff    or 


*  Se«  hit  life  by  Roger  North.  37. 
'  Cod.  2.  9.  1. 

«  Ibid.  2.  7.  13. 

•  Pre-audience  in  die  court*  n  nck» 
ned  of  sn  much  conHHiufnce,  that  it 

not   be   amiss    to  subjoin  a   short 
I  of  llic  precedence  which  usuall^- 
lins  among  the  practisers. 

Ttie  king's  premier  serjcanl    (lO 
constituted  by  special  patent] 


5.   7>ie  kinsf's  soIiii'ior.genLTal. 
(j,    'Die  king's  Serjeants. 
7.    The    ktii;;'s    counsel,     with     the 
queen '<t  attorney  and  wlicitor. 

8.  Serjeants  at  Jaw, 

9.  I'lic  recorder  of  London. 

10.  AdTocates  of  the  civil  law. 

1 1 .  Barristers. 

In  the  court  of  exchequer  two  of  the 
moat  experienced  Irarristeni,  catli-d  the 


L*   Sa   The  king's  antient  ikerjeont,  or  tlie  jratt-man  and  the   <u&  man    {(Tam   the 

eldest  among  the  king's  Serjeants.  places  in  which  tht'y   sit;,   luive  also  a 

3i   llie  king's  advycate-geiicral,  precedence  in  motions. 

4i   The  king's  altorney-geiieral.  (4)  ^  Seld.   Tit.  of  Hon.  1 .  6,   7. 


(4)  By  royal  mandate,  dated  Dec.  14.  SAG.  3.,  the   king'*  attorney 

ratnd  so1icitor.genefal  have  place  and  audience  before  the  king'i  "two 

[•otientMt  nerjeants,"  arid,  it  may  be  presumed  also  in  consequence,  before 

lie  king's  advocate-general.   The  common  serJeant  of  J-ondoo  by  courtesy 

has  precedence  next  after  the  recorder. 

VOL.  in.  D 
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defendnnt;  who  are  therefore  called  their  clients,  like  the 
dependants  upon  the  antient  Roman  orators.  Those  indeed 
practised  gratis,  for  honour  merely,  or  at  most  for  the  sake 
of  gaining  influence:  and  so  likewise  it  is  established  with 
us%  that  a  counsel  can  maintain  no  action  for  his  fees ; 
whicli  are  given,  not  as  locatio  tv7  cnndttctio,  but  as  ijuiddam 
honorarium  J  not  as  a  salary  or  hire,  but  as  a  mere  gratuity, 
which  a  counsellor  cannot  demand  without  doing  wrong  to 
his  reputation"*:  as  is  also  laid  down  with  regard  to  advo- 
cates in  the  civil  law',  whose  honorarium  was  directed  by  a 
decree  of  the  senate  not  to  exceed  in  any  case  ten  thousand 
sesterces,  or  about  80/.  of  English  nnniey.'  And,  in 
E  29  3  order  to  encourage  due  freedom  of  speech  in  the  lawful  de- 
fence of  their  clients,  and  at  the  same  time  to  give  a  check 
to  tlie  unseemly  licentiousness  of  pi-ostitute  ami  illiberal  men, 
(a  few  of  whom  may  sometimes  insimiate  themselves  even  into 
the  most  honourable  professions,)  it  hath  been  holden  that  a 
counsel  is  not  answerable  for  any  matter  by  him  spoken,  rela- 
tive to  the  cause  in  hand,  and  suggested  in  his  client's  iu- 
stnictions-  although  it  should  reflect  upon  the  reputation  of 
onolhcr,  and  even  prove  absolutely  groundless :  but  if  he 
mentions  an  untruth  of  bis  own  invention,  or  even  upon 
instructions  if  it  be  impertinent  to  the  cause  in  hand,  be  is  then 
liable  to  an  action  fi"om  the  party  injured*  (5).  And  counsel 
guilty  of  deceit  or  collusion  are  punishable  by  the  statnte 
Westm.  L  3  Edw.I.  c.  29.  with  imprisonment  fur  a  year  and 
a  day,  and  perpetual  silence  in  the  courts ;  a  punishment  stiU 
sometunes  inflicted  for  gross  niistlemesnors  in  practice". 

'  D»Ti«.  pref,  29.     1  Cb.  llcp   3«. 
'  Davia,  S3. 

*  Ff.  n.fi.  I, 


'T«c.  rnn  /.  11.  T. 
«  Cfo.  Jac.  90. 


(5)  It  is  important  that  the  grounds  iifvon  which  this  privilege  of  counsel, 
Bs  it  b  called,  rests,  should  not  be  mUiinderstood ;  in  a  late  case  they 
were  well  stated,  and  limited,  by  one  of  the  learned  judges  of  the  kinfj'i 
bench.  It  is  in  fact  the  pnvilege  of  the  client  speaking  by  his  rouiuel, 
and  rests  on  the  broad  principle,  that  no  action  is  maintainable  against  the 
party  for  words  spoken  bond  Jide,  and  without  ex|)re»s  malice,  in  a  course 
of  justice.  The  advocate  so  fju-  from  being  entitled  to  say  more  than  his 
client  would  have  beai  allowed  to  fay  under  the  same  circumstances,  ia 
laid  by  the  presumption  of  his  superior  knowledge  under  greater  Testraint, 
To  briiin  nn  ubsert-ution  within  the  rule  of  being  spoken  "  in  a  course  of 
justice,"  it  khould  be  relevant  to  the  matter  in  issue ;  but  the  client's  com- 
parativc  ignonuice  of  what  is  or  is  not  so  relevaat,  will  often  protect  him, 
where  the  adtocate  would  not  stand  excused.  Hodaion  v.  Scmlett, 
1B.&A.858. 
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CHAPTER    THE    FOURTH. 

OF  THE  PUBLIC  COURTS  of  COMMON 
LAW  AND  EQUITY. 


"VX^E  are  next  to  consider  the  several  species  and  distinc- 
tions of  courts  of  justice,  which  are  acknowledged 
and  used  in  this  kiji|Tdonii.  And  these  iire,  either  such  as  are 
of  pubHc  ajid  general  jurisdiction  thi*oughout  the  whole 
realm  ;  or  such  as  are  only  of  a  private  and  special  jurisdic- 
tion in  some  particular  parts  of  it.  Of  the  former  tlicre  are 
'  four  sorts  :  the  universally  cstablisheil  courts  of  couimon  law 
and  equity ;  the  ecclesiuslical  courts ;  the  courts  military ; 
and  courts  maritime.  And,  firsts  of  sucli  public  courts  aa 
are  courts  of  common  Inw  and  equity. 

The  jiolicy  of  our  antient  constitution,  as  regulated  and 
established  by  tlie  great  Alfred,  was  to  bring  justice  home  to 
everj'  man's  door,  by  constituting  as  many  courts  of  judicature 
as  there  are  manors  and  townships  in  the  kingdom  ;  wherein 
injuries  were  redressed  in  an  easy  and  expeditious  manner,  by 
the  sufl'rage  of  neighbours  and  friends.  These  liitle  courts, 
however,  communicated  witli  others  uf  a  hirger  jurisdiction, 
and  those  with  otiiers  of  a  still  greater  power;  ascending 
gradually  from  the  lowest  to  the  supreme  courts,  wluch  were 
respectively  constituted  to  correct  the  errors  of  the  inferior  [  31  J 
ones  ( 1 ),  and  to  determine  such  causes  as  by  reason  of  their 
weight  and  difficulty  demanded  a  more  solenni  discussion. 
The  course  of  justice  flowing  in  large  streams  from  the  king, 
as  the  fountain,  to  his  superior  courts  of  record ;  and  l>eing 
then  subdivided  into  smaller  channels,  till  the  whole  and 
every  part  of  tlie  kingdoni  were  plentifully  watered  and  re- 
freshed. An  institution  that  seems  highly  agreeable  to  the 
dictates  of  natural  reason,  as  well  as  of  more  enlightened  po- 

O)  See  post.  p.  407.  Oil  the  subject  of  appenU  from  inferior  lo  Buperior 
courts. 
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Jicv  ;  being  equally  similar  to  that  which  prevailed  in  Mexico 
and  Peru  betbre  they  were  discovered  by  the  Spaniards,  and 
to  that  which  was  established  in  the  Jewish  republic  by  Mosea, 
In  Mexico  each  town  and  province  had  its  proper  judges, 
who  heard  and  decided  causes,  except  when  the  point  in  liti- 
gation was  too  intricate  for  their  determination  :;  and  then  it 
was  remitted  to  the  supreme  court  of  the  empire,  established 
in  the  capita!,  and  consisting  of  iwehre  judges  ".  Peru,  ac- 
cording to  Garcilasso  de  Vega,  {an  historian  descended  from 
the  ancient  Inoas  of  that  country,)  was  divided  into  small  dis- 
tricts containing  fen  families  each,  all  registeretl,  and  under 
one  magistrate ;  who  had  authority  to  decide  little  differences 
and  punish  petty  crimes.  Five  of  these  compose<l  a  higher 
class  o^ fifiy  families ;  and  two  of  these  last  composed  anotljer 
called  a  hundred.  Ten  hundreds  constituted  the  largest  divi- 
sion, consisting  of  a  thotisand  families  ;  and  each  division  had 
its  separate  judge  or  magistrate,  with  a  proper  <legi-ee  of 
subordination  ''.  In  like  manner  we  read  of  Moses,  that,  find- 
ing the  sole  administration  of  justice  too  heavy  for  him,  he 
"  chose  able  men  out  of  all  Israel,  such  as  feared  God,  men 
"  of  truth,  hating  covetousness ;  and  mode  them  heads  over 
•*  the  people,  rulers  of  thousands,  rulers  of  hundreds,  rulers 
*'  of  fifties,  and  rulers  of  tens ;  and  ihey  judged  the  [leople 
••  at  all  seasons  ;  the  hard  causes  ihey  brought  unto  Moses ; 
*'  but  every  small  matter  they  judged  themselves  *"."  Tliese 
inferior  pourts,  at  least  the  name  and  form  of  them,  stijl  con- 
tinue in  our  legal  constitution  :  but  as  the  superior  courts  of 
S2  ]  record  have  in  practice  obtained  a  concurrent  original  juris- 
diction with  these  ;  and  as  there  is,  besides,  a  power  of  remov- 
ing plaints  or  actions  thither  from  all  the  inferior  jurisdictions ; 
upon  these  accounts  (amongst  others)  it  has  happened  that 
these  petty  tribunals  have  fallen  into  decay,  and  almost 
into  oblivion ;  wlietlier  for  the  better  or  the  worse,  may  be 
matter  of  some  speculation;  when  we  consider  on  the  one 
hand  the  increase  of  expense  and  delay,  and  on  the  other  the 
more  able  and  impartial  decision,  that  follow  from  this  change 
of  jurisdiction. 

The  order  I  shall  observe  in  discoursing  on  these  several 
courts,  constituted  for  the  redress  of  civil  injuries,  (for  with 

•  Mod   Un.  liiai  ni»iii  469  '  Eiod.  c.  18, 
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those  of  a  jurisdiction  merely  criminal  I  shall  not  at  present 
concern  myself,)  will  be  by  beginning  with  the  lowest,  and 
those  whose  jurisdiction,  though  public  and  generally  dis- 
persed throughout  the  kingdom,  is  yet  (with  regard  to  each 
particular  court)  confined  to  very  narrow  liniitg;  and  so 
ascending  gradually  to  those  of  the  most  extensive  and  tran- 
scendent power. 

I.  The  lowest,  and  at  the  same  time  the  most  expeditious, 
court  of  justice  known  to  the  law  of  England  is  the  court  of 
piepoudre.,  curia  pedis  ptdverizati  -,  so  called  from  the  dusty  feet 
of  the  suitors ;  or,  according  to  sir  Edward  Coke '',  because 
justice  is  there  done  as  speedily  as  dust  can  fall  from  the  foot; 
—  upon  the  same  principle  that  justice  among  the  Jews  was 
administered  in  the  gate  of  the  city",  that  the  proceedings 
might  be  tlie  more  speedy,  as  well  as  public.  But  the  etymo- 
logy given  us  by  a  learned  motlern  writer  ^  is  much  more 
ingenious  and  satisfactory ;  it  being  derived,  according  to 
him,  from  pied  piddreauxy  (a  pedlar,  in  old  French,)  and  there- 
fore signiiying  the  court  of  such  petty  chapmen  as  resort  to 
fairs  or  markets.  It  is  a  court  of  record,  incident  to  every 
fair  and  market :  of  which  the  steward  of  him  who  owns  or 
has  the  toi!  of  tlie  market,  is  the  judge  ;  and  its  juristliction  r  33  ] 
extends  to  administer  justice  for  all  commercial  injuries  done 
in  that  very  fair  or  market,  and  not  in  any  preceding  one. 
So  that  the  injury  must  be  done,  complauied  of,  heard,  and 
determined,  within  the  compass  of  one  and  the  same  day, 
unless  the  fair  continues  longer.  The  court  hath  cognizance 
of  all  matters  of  contract  that  can  possibly  arise  within  the  pre- 
cinct of  that  fair  or  market;  and  the  plaintiff  must  make  oath 
that  the  cause  of  action  arose  there  *.  From  this  court  a 
writ  of  error  lies,  in  the  nature  of  an  appeal,  to  the  courts 
at  Westminster  ^ ;  which  are  now  also  bound  by  the  statute 
1 9  Geo.  IIL  C.70.  to  issue  writs  of  execution,  in  aid  of  it's 
process,  after  judgment,  where  the  person  or  effects  of  the 
defendant  are  not  within  the  limits  of  this  inferior  jurisdic- 
tion ;  which  may  possibly  occasion  the  revival  of  the  practice 


*  4  Innt.  272. 

*  Ruth,  C.4. 

'  Bnnington'*)  obscrvat.  on  the  staL 
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nnd  proceedings  in  these  courts,  whicli  are  now  in  a  manner 
forgotten.  The  reason  of  their  original  institution  seems  to 
have  been,  to  do  justice  expeditiously  among  the  variety  of 
persons  that  resort  from  dJstunt  places  to  a  fair  or  market : 
since  it  is  probable  iliat  no  other  inferior  court  might  be  able 
to  serve  it's  process,  or  execute  it's  judgments,  on  both,  or 
perhaps  either  of  the  parties ;  ami  therefore  uidess  this  court 
had  been  erected,  the  complaint  must  necessarily  iiave  resorted, 
even  in  the  first  instance,  to  some  superior  judicature. 


IL  The  cottrt-baron  is  a  court  incident  to  every  manor  in 

the  kingdom,  to  be  hoklen  by  the  steward  within  the  said 
manor.  Tliis  court-baron  is  of  two  natures ' ;  the  one  is  a 
customary  court,  of  which  we  formerly  sjioke  ^ ,  appertain- 
ing entirely  to  the  copyholders,  in  wiijch  their  estates  are 
translerred  by  surrender  and  admittance,  and  otiier  matters 
transacted  relative  to  their  tenures  only.  The  other,  of 
■which  we  now  speak,  is  a  court  of  common  law,  and  it  is 
the  court  of  the  barons,  by  which  name  the  freeholders  were 
sometimes  antiently  callett :  for  tliat  it  is  held  before  the 
[I  34  ]  freehoUlers  who  owe  suit  and  service  to  the  manor,  ttie  stew- 
ard being  rather  the  registrar  than  the  judge.  These  courts, 
though  in  their  nature  distinrt,  ore  frec|ucntly  confounded 
together.  The  court  we  are  now  considering,  vnz.  the  fi-ee- 
holder's  court,  was  composed  of  the  lord's  tenants,  who  were 
the  pares  of  each  other,  and  were  l>ound  by  their  feudal  te- 
nure to  o-ssist  their  hvrd  in  the  dispensation  of  domestic  justice. 
This  was  formerly  held  every  three  weeks;  and  it's  most  im- 
portiint  business  is  tit  determine,  by  writ  of  right,  all  contro- 
versies relating  to  the  rigiu  of  lutrds  within  the  manor.  It 
may  also  hold  plea  of  any  personal  actions,  of  debt,  trespass 
on  the  case,  or  the  like,  where  the  debt  or  damages  do  not 
amount  to  forty  shillings';  which  is  the  same  sum,  or  tliree 
marks,  that  bounded  the  jurisdiction  of  the  antient  Gothic 
courts,  in  their  lowest  instance,  or  ^fin-ditig-coitrts,  so  called 
because  four  were  instituted  within  every  superior  district  or 
hundred  "".  But  the  proceedings  on  a  wTit  of  right  may  be 
removed  into  the  county-court  by  a  precept  from  the  sheriiT 
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called  a  tott ",  "  qtda  iollit  a/ffite  cximit  cansam  c  atria  ba-^ 
"  ronwn  °."  And  the  proceedings  in  all  other  actions  may 
be  removed  into  die  superior  courts  by  the  king's  writs  of 
jHfne  P,  or  accedas  ad  curiam^  according  to  the  nature  of  the 
Buif*.  After  judgment  given,  a  writ  also  oi false  judgment^ 
lies  to  the  courts  at  Westminster  to  rehear  and  review  the 
cause,  and  not  a  writ  of  error ;  for  this  is  not  a  court  of 
record :  and  therefore  in  some  of  these  writs  of  removal,  the 
first  direction  given  is  to  cause  the  plaint  to  be  recorded, 
recordari  Jacias  loquelam.  (2) 


III.  A  HUNDRED-couHT  IS  Only  a  larger  court-baron,  being 
held  for  all  the  inhabitants  of  a  particular  hundred  instead  of 
a  manor.  The  free  suitors  are  here  also  the  judges,  and 
the  steward  the  registrar,  as  in  the  case  of  a  court-baron.  It  is 
likewise  no  court  of  record ;  resembling  tlie  former  in  all  [  35  ] 
points,  except  that  in  point  of  territory  it  is  of  a  greater  ju- 
risdiction*. This  is  said  by  sir  Edward  Coke  to  have  been 
derived  out  of  the  county-court  for  the  ease  of  the  people, 
that  they  might  have  Justice  done  to  them  at  their  own  doors, 
without  any  charge  or  loss  of  time',*  but  its  institution  was 
probably  coeval  with  that  of  hundreds  themselves,  which 
were  formerly  observed  '  to  have  been  introduced,  though  not 


■  F.N.  6. 3, 4.  See  Append.  No.  I.  Ja.  '  F.N  B.18. 

0  3  Rep.  pref.  '  Find).  L.  243. 
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(3)  iSuiti  nijj^bt  be  commenced  iii  these  interior  courte  either  by  original 
writ  out  of  CliaJicery,  or  without  it,  simply  by  lodging  b  plaint  of  the 
wrong  complained  of.  The  writ  of  pone  was  adapted  to  the  former  case» 
that  of  accedex  ad  curiam  to  the  latter.  Both  ore  commands  from  the  king 
to  the  sheriff  to  remove  the  plaint  to  the  superior  court,  and  to  Bummoti  the 
party  who  sues  or  is  sued,  as  t!ie  case  luay  be,  to  attend  there  to  prosecute 
or  defend  the  same.  The  delivery  of  either  of  these  writs  to  the  proper 
officer  of  the  inferior  court,  is  a  bar  to  any  further  proceeding  there.  The 
writ  of  pone  merely  ilirects  the  sheriff  to  bring  before  the  superior  court 
the  plaint  and  the  writ  whereon  it  is  founded,  because  the  writ  is  a  record. 
See  the  form,  F.  N.  D.  "0.  The  writ  of  accedas  ad  curiam  commands  the 
sheriff  to  take  with  him  four  discreet  and  lawful  kuighls  of  his  county,  and 
in  his  own  proper  person  go  to  the  court  of  the  lord,  and  in  that  full 
court  cause  to  be  recorded  the  plaint  which  was  before  not  of  record,  and 
then  to  bring  the  record  before  the  superior  court. 
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invented  by  Alfred,  being  derived  from  the  polity  of  the 
antient  Germans.  The  centeni,  we  may  remember,  were  the 
principal  ijihabitanls  of  a  district  composed  of  different  \il- 
loges,  originally  in  number  a  hundred^  but  afterwards  only 
called  by  that  name  "  ;  and  who  probably  gave  the  same  deno- 
mination to  the  tUstrict  out  of  which  tliey  were  chosen. 
Cficsar  speaks  positively  cif  the  judicial  power  exercised  m  their 
hundred-courts  and  coiirts-baron.  "  Principes  rcgioitum,  atqve 
pagorum"  (which  we  may  fairly  construe,  the  lords  of  hun- 
dreds and  manors,}  "  inter  suos  Jus  dicunt,  coninrversiasque 
"  minuuni  "."  And  Tacitus,  who  had  examined  their  consti- 
tution still  more  attentively,  informs  us  not  only  of  the  au- 
thority of  the  lords,  but  of  that  of  the  centeni,  the  hundredors 
or  jur^';  who  were  taken  out  of  the  common  freeholders, 
and  hod  themselves  a  share  in  the  delerraination.  "  Eligun- 
"  tur  in  conciliis  et  principes^  qui  jura  per  pagos  x'icosque 
**  reddunt :  centeni  singulis,  ex  plebe  comitrs,  conxilium  simtd  et 
"  auctoritas,  adsunt  "."  This  hundred-court  was  denominated 
haereda  in  the  Gothic  constitution  ^.  But  this  court,  as  causes 
are  equally  liable  to  removal  from  hence,  as  from  tlie  common 
court-baron,  and  by  the  same  writs,  and  may  also  be  reviewed 
by  writ  of  false  judgment,  is  therefore  fallen  into  equal  disuse 
with  regard  to  t!ie  trial  of  actions.  (3) 

■  Centeni  a  $inguliipagui  runt,  idque  *  dt  SeU.GoU.  1. 6.  c.25- 

ipiuminteriuotmcanlnr;  et ,  quod  jtrimo  '  de  Monb.  German,  c.  13. 

nHmertu  fuit,  Jam  nomen  et  honor  «*(.  >'  Slicrnhook,  <.  t.  e.  IS. 
Tk  dt  ilor.  Germ.  c.  6. 


(3)  There  i«  scarcely  any  point  of  leRnl  antiquity  more  obscure  than  the 
hiitory  and  functions  of  the  hundred-court.  It  seem*  certainly  to  have 
been  originally  a  king's  court,  and  to  have  been  held  hy  some  subordinate 
officer  of  the  Bherifl'.  But  as  holding  a  court  wus  a  source  of  profit,  it  wa» 
common  Ijoth  for  the  slieriffto  let  his  lnmdrc<l-courts  to  fiu"iii,  imd  for  the 
crown  to  »ever  llicni  from  his  jurisdiction  cither  wholly  or  in  part,  and 
to  grant  them  out  ns  franchises  to  individunls.  Both  these  prnctices  would 
naturally  lend  to  great  inconveniemes;  and  therefore  we  find  the  93  H.  6. 
c.  9.  forbidding  the  sheriff  in  future  to  let  to  farm  liis  hundreds  or  wa- 
pentakes; OS  the  M  E.5.  c.  9.,  enforcing  the  4  E.3.  c.  1.1.  had  before  re- 
vUitined  the  farm  at  which  they  were  to  lie  let  in  all  cate«,  and  proviiled  for 
rejoining  them  to  the  counties,  or  sciiing  them  into  the  kin},''»  hands  in 
»omc  othcrti.  Rut  the  learning  respecting  this  court  is  now  rather  mutter 
of  aDtiquarinn  speculation,  than  practical  utility 
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IV.  The  county-court  is  a  court  incident  to  the  jurisdic- 
tion of  the  feheriff.  It  is  not  a  court  of  record,  but  may  hold 
pleas  of  debt  or  damages  under  the  value  of  forty  shillings  *•  [  36  ] 
Over  some  of  which  causes  these  inferior  courts  have,  by  the 
express  words  of  tlie  statute  of  Gloucester  *,  a  jurisdiction 
totally  exclusive  of  the  king's  superior  courts.  For  in  order 
to  be  entitled  to  sue  an  action  of  trespass  for  goods  before  the 
king's  justiciars,  the  plaintiff  is  directed  to  make  afTulavit  tlial 
tfie  cause  of  action  does  really  and  bona  ^de  amount  to  iOs.; 
which  affidavit  is  now  unaccountably  disused  •*,  except  in  the 
court  of  exchequer  (4).  The  statute  also  43  Eliz.  c.  6.  which 
gives  the  judges  in  many  personal  actions,  where  the  jury 
assess  less  damages  than  40j.,  a  power  to  certify  the  same,  and 
abridge  the  plaintiff  of  his  full  costs,  was  also  meant  to  pre- 
vent vexation  by  litigious  plaintiffs;  who,  ibr  purposes  of 
mere  oppression,  might  be  inclinable  to  institute  suits  in  the 
superior  courts  for  injuries  of  a  trifling  value.  The  county- 
court  may  also  hold  plea  of  many  real  actions,  and  of  all 
personal  actions  to  any  amount,  by  virtue  of  a  special  writ 
called  a  justicies ;  which  is  a  writ  empowering  the  sberiiPfor 
the  sake  of  dispatch  to  do  the  same  justice  in  his  county- 
court  as  might  otherwise  be  hatl  at  Westminster"^.  The 
freeholders  of  the  county  are  the  real  judges  in  this  court, 
and  the  sheriff  is  the  ministerial  officer.  The  great  conflux 
of  freeholders  who  are  supposed  always  to  attend  at  the 
county-court,  (which  Spelman  calls  curia  plebciae  Jitstitiae  et 
theatrum  comitivae  potestatis^i)  is  the  reason  why  all  acts  of 
parliament  at  the  end  of  every  session  were  wont  to  be  there 
published  by  the  sheriff;  why  all  outlawries  of  absconding 


»  4  Inst.  S66. 
•  6  Edw.  I.  c  «. 
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(4)  Wherever  it  appears,  however,  to  the  superior  court,  either  by  the 
ucknowlwlgnient  of  the  plaintifT,  the  iin contradicted  affidavit  of  the  de- 
fendant, or  upon  the  record  itself,  tliat  the  sum  demanded  is  under  10#., 
it  will  stay  the  proceedings.  And  in  one  instance  this  wonld  have  been 
done,  but  for  an  informality,  even  in  an  action  on  the  case,  where  the 
demand  was  for  uncertain  damages,  but  in  which  the  plaintifl*  had  ac- 
knowledged the  aiauunt  of  the  Iom  sustained  to  he  under  40*.  Melion 
v.  Garment,S  N.R.  B4. 
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offenders  are  there  proclaimed  ;  and  wliy  all  popular  elections 
which  the  freeholders  are  to  make,  as  formerly  of  sheriffs 
and  conservators  of  the  peace,  and  still  of  coroners,  ver- 
derors,  and  knights  of  the  shire,  must  ever  be  made  in  plena 
comiiafu,  or  in  full  county-court.  By  the  statute  2  Edw,  VI. 
c.  25.  no  county-court  shall  be  adjourned  longer  than  for 
one  month,  consisting  of  twenty-eight  days.  And  this  was 
r  37  T  also  the  antient  usage,  as  appears  from  die  laws  of  king  Ed- 
ward the  eltler  *;  ** praepositus  (that is,  the  sheriff)  adquartam 
"  circifer  septimanam  frequentem  populi  coricianem  cekbrato : 
"  cuiqiifjiis  dicito  ,-  litesqiw  sifigtt/^s  dirimito."  In  lliosc  times 
the  county-court  was  a  court  of  great  dignity  and  splendor, 
the  bishop  and  the  ealdorman  (or  earl)  with  the  principal 
men  of  the  shire  sitting  therein  to  administer  justice  both  in 
lay  and  ecclesiastical  causes  '.  But  its  dignity  was  much 
impaired,  when  the  bishop  was  prohibited  and  the  earl 
neglected  to  attend  it.  And,  in  modem  limes,  as  proceed- 
ings are  removable  from  hence  into  die  king's  superior  courts 
by  writ  o^ poitc  or  recordari  *,  in  the  same  maimer  as  from 
hundred-cmirts,  and  courts-baron:  and  as  tlie  some  writ  of 
false  judgment  may  be  had,  in  nature  of  a  writ  of  error;  this 
has  occasioned  the  same  disuse  of  bringing  actions  therein. 

These  are  the  several  species  of  common  law  courts, 
which,  though  dispersetl  universidly  throughout  the  realm, 
are  nevertlieless  of  a  partial  jurisdiction,  and  confined  to 
particular  districts :  yet  communicating  with,  and  as  it  were 
members  of,  the  superior  courts  of  a  more  extended  and 
general  nature ;  which  arc  calculated  for  the  admintslratiou 
of  redress,  not  in  any  one  lordship,  liundred,  or  county  only, 
but  throughout  the  whole  kingdom  at  large.  Of  which 
sort  is, 

V.  The  court  of  common  pleas,  or,  as  it  is  frequently 
termed  in  law,  the  court  of  common  bench. 

By  the  antient  Saxon  constitution  there  was  only  one  su- 
perior court  of  justice  in  the  kingdom  ;  and  that  court  had 

\f\\.  «  F.  N.  B.  70.     Finch.  -Hi. 

'  LL,  KtKtgnri.  c.  S. 
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cognizance  both  of  civil  and  spiritual  causes  ;  viz.  the  wittena- 
gemole,  or  general  council,  which  assemhled  annually  or 
oftcner,  wherever  die  king  kept  his  Christmas,  Easter,  or 
Whitsuntide,  as  well  to  do  private  justice  as  to  consult  upon 
public  business.  At  the  conquest  the  ecclesiastical  jurisdic- 
tion was  diverted  into  another  channel ;  and  the  conqueror,  r  3g  "J 
fearing  danger  from  these  annual  parliaments,  contrived  also 
to  separate  their  ministerial  |>ower,  as  judges,  front  their  de- 
liberative, as  counsellors  to  the  crown.  He  therefore  estab- 
lished a  constant  court  in  his  own  hall,  thence  called  by 
Bracton  ^^  and  other  antient  authors,  mda  rt-gia,  or  aula  regis. 
This  court  was  composed  of  the  king's  gieat  officers  of  state 
resident  in  his  palace,  and  usually  attendant  on  his  person  : 
such  as  the  lord  high  constable  and  lord  marescluil,  who 
chiefly  presided  in  matters  of  honour  and  of  arms,  determining 
according  to  the  law  military  and  the  law  of  nations.  Besides 
these,  there  were  the  lord  high  steward,  and  lord  great  cham- 
berlain ;  the  steward  of  the  household ;  the  lord  chanceUor, 
whose  peculiar  business  it  was  to  keep  the  king's  seal,  and 
examine  all  such  writs,  grants,  and  letters,  as  were  to  pass 
under  tliat  authority;  and  the  lord  high  treasurer,  who  was 
the  principal  adviser  in  all  matters  relating  lo  the  revenue. 
These  high  officers  were  sissisted  by  certain  persons  learned 
in  the  laws,  who  were  calletl  the  king's  justiciars  or  justices; 
and  by  the  greater  barons  of  parliament,  all  of  whom  had  a 
seat  in  the  aula  regia,  and  formed  a  kind  of  court  of  ajipeal, 
or  rather  of  advice,  in  matters  of  great  moment  and  difficulty. 
All  these  in  their  several  departments  tmnsncted  all  secular 
business  both  crinjinal  and  civil,  and  likewise  the  matters  of 
the  rei'eniie  :  and  over  all  presided  one  special  magistrate, 
called  the  chief  justiciar  or  capiiatisjmticiariiistolivs  Anglitc  ,- 
who  was  also  the  principal  minister  of  state,  the  second  man 
in  the  kingdom,  and  by  virtue  of  his  office  guardian  of  the 
realm  in  the  king's  absence.  And  this  officer  it  was,  who 
principally  determined  all  the  vast  variety  of  causes  that  arose 
in  this  extensive  jurisdiction  j  and  from  the  plenitude  of  his 
power  grew  at  length  both  obnoxious  to  the  people,  and  dan 
gerous  to  tlxe  government  which  employed  him'. 


Tnis  great  universal  court  being  bound  to  follow  the  king's 


b  /.3.  fr.l.  C.7. 
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household  in  all  its  progresses  and  expeditions,  the  trial  of 
r  39  1  c**'""'*'"  causes  therein  was  found  very  burlhensome  to  the 
subject.  Wherefore  king  John,  who  drcnded  also  the  power 
of  the  justiciar,  very  readily  consented  to  tliat  article  which 
now  forms  the  eleventh  chapter  of  magna  carla^  and  enacts, 
"  tliat  communia  placifa  uon  scquantur  airiam  tiosfram,  scd 
"  icneanhir  in  aliqtw  loco  caio."  This  certain  place  was 
established  in  Westminster-hall,  the  place  where  the  a^Ua  regis 
originally  sate,  when  the  king  resided  in  that  city ;  and  there 
it  hath  ever  since  continued.  And  the  court  being  thus 
rendered  fixed  and  stationary,  the  judges  became  so  too,  and  a 
chief  with  other  justices  of  the  common  pleas  was  thereupon 
appointed;  with  juristliction  to  hear  and  determine  all  pleas 
of  land^  and  injuries  merely  civil  between  subject  and  subject. 
W^hich  critical  establishment  of  this  principal  court  of  cora- 
tnon  law,  at  that  particular  juncture  imd  that  particular  place, 
gave  rise  to  the  inns  of  court  in  its  neighbourhood;  and, 
thereby  collecting  together  the  whole  hotly  of  the  common 
lawyers,  enabled  the  law  itself  to  withstand  the  attacks  of  the 
canonists  and  civilians,  who  laboured  to  extirpate  and  destroy 
it '.  This  precedent  was  stmn  after  copied  by  king  IMiilip  the 
Fair  in  France,  who  about  the  year  1302  fixed  the  parliament 
of  Paris  to  abide  constantly  in  that  metropolis;  which  l>efore 
used  to  follow  the  person  of  the  king  wherever  he  went,  and 
in  which  he  himself  used  frequently  to  ilecide  the  causes  that 
were  there  depending;  but  all  were  then  referretl  to  the  sole 
cognizance  of  the  parliament  and  its  learned  judges''.  And 
thus  also  in  I  IDS  the  emperor  Maximilian  1.  fixed  the  im- 
perial chamber  (which  before  always  travelled  with  the  court 
and  household)  to  be  constantly  held  at  \\'orms,  from  whence 
it  was  afterwards  translated  to  Spire'. 

Thk  aula  regia  being  thus  stripped  of  so  considerable  a 
branch  of  its  jurisdiction,  and  the  power  of  the  chief  justi- 
ciar being  also  considerably  curbe<l  by  many  articles  in  the 
great  charter,  the  authorit}'^  of  both  began  to  decline  apace 
r  40  ]  under  the  long  and  troublesome  reign  of  king  Henry  J 1 1. 
And,  i[i  farther  pursuance  of  tliis  example,  the  other  several 
offices  of  the  chief  justiciar  were  under  Etiward  the  first 
(who  new-modelled  the  whole  frame  of  our  judicial  polity) 

•  Sm  Vol.  I.  introd.  51.  >  /M.  UJ&.  467. 
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subdivided  and  broken  into  distinct  courts  of  judicature.  A 
court  of  chivalry  was  erected,  over  which  the  constable  and 
mareschal  presided  :  as  did  the  steward  of  the  household  over 
another,  constituted  to  regulate  the  kind's  domestic  servants. 
The  high  steward*  with  the  barons  of  parliament,  formed  an 
august  tribunal  for  the  tj-ini  of  delinquent  peers ;  and  the 
barons  reserved  to  themselves  in  parliament  the  right  of  re- 
viewing the  sentences  of  other  courts  in  the  last  resort.  The 
distribution  of  common  justice  between  man  and  man  was 
thrown  into  so  provident  an  order,  that  the  great  judicial 
ofiicers  were  made  to  form  a  cheque  upon  each  other:  the 
court  of  chancery  issuing  all  orig'mal  writs  under  the  great 
seal  to  the  other  courts ;  ihe  common  pleas  Iwing  allowed  to 
determine  all  causes  between  private  subjects ;  the  exchequer 
managing  the  king's  revenue ;  and  the  court  of  king's  bencli 
retaining  all  the  jurisdiction  which  was  not  cantoned  out  to 
other  courts,  and  particularly  the  superinteiulance  of  all  ihe 
rest  by  way  of  appeal ;  and  the  sole  cognizance  of  pleas  of  the 
crovni  or  criminal  causes-  For  pleas  or  suits  are  regularly 
divided  into  two  sorts ;  pkas  of  the  crcmtij  which  comprehend 
all  crimes  and  misdemesnors,  wherein  the  king  (on  behalf  of 
the  public)  is  the  plaintiff;  and  common  picas,  which  include 
all  civil  actions,  depending  l>etween  subject  and  sulyect.  The 
former  of  these  were  the  proper  object  of  the  jurisdictiou  of 
the  court  of  king's  bench  ;  the  latter  of  the  court  of  common 
pleas :  which  is  a  court  of  record,  and  is  styled  by  sir  Edward 
Coke  *  tlie  lock  and  key  of  the  common  law  ;  for  herein  only 
can  real  actions,  that  is,  actions  which  concern  the  right  of 
freehold  or  the  realty,  be  originally  brought ;  and  all  other, 
or  personal,  pleas  between  man  and  man  are  likewise  here 
determined  ;  timugh  in  most  o(  tkein  the  king's  bench  has  also 
a  concurrent  authority. 

The  judges  of  this  court  are  at  present "  four  (5)  in  number,  £  41  ] 

■"  4  Inst.  99.  tlw  circuiu  might  oi  all  times  be  fully 

"  King  James  I   during  the  greater  supplied    with  judges  of  the  superior 

partof  his  reign  appointed  fiTC  judges  in  court*.       And    in    subsequent    reigns, 

the  courts  of  king's  Wnch  and  common  upon  the  permanent  iniliiiposiiioii  of  a 

pleas,  for  the  benefit  of  «  casting  voice  in  judge,    a    fifUi    hoth   b«en   sometixnei 

caae  of  a  difference  in  opinion,  and  that  appointed.      Rayni.  475. 

(5)  It  is  Paley  1  think  who  notices  the  advantage  of  the  number  four,  that 
no  judgment  can  be  given  but  with  the  concurrence  of  three  to  one;  whereat 
with  any  other  number,  questions  might  be  decided  by  a  casting  vote. 
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one  chief  and  three  ;w/sn<?  justices,  created  by  tlie  king's  let- 
ters patent,  who  sit  every  day  in  the  four  terms  to  hear  and 
detennine  nil  matters  of  law  arising  in  civil  causes,  whether 
real,  personal,  or  mixed  and  compounded  of  both.  Tljese  it 
takes  cognizance  of,  as  well  originally,  as  upon  removal  from 
the  inferior  courts  before  mentioned.  But  a  writ  of  error, 
in  the  nature  of  an  ap])eai,  lies  from  this  court  into  the  court 
of  king's  bench. 

VI.  The  court  of  king's  bench  (so  called  because  the  king 
used  formerly  to  sit  there  in  person  ",  the  style  of  the  court 
still  being  coi'am  ipso  rege)  is  the  supreme  court  of  common 
law  in  the  kingdom ;  consisting  of  a  chief  justice  and  three 
jntisni  justices,  who  are  by  their  office  the  sovereign  conser- 
vators of  the  peace,  and  supreme  coroners  of  the  land.  Yet, 
though  the  king  himself  used  to  sit  in  this  court,  and  still  is 
supposed  so  to  do,  he  did  not,  neiltier  by  law  is  he  em- 
powered •"  t<i,  determine  any  cause  or  motion,  but  by  the 
mouth  of  his  judges,  to  whom  he  hath  committed  his  whole 
judicial  authority ''. 

This  court,  which  (as  we  have  said)  is  the  remnant  of 
the  aula  regt'a,  is  not,  nor  can  be,  from  the  very  nature  and 
constitution  of  it,  fixed  to  any  certain  phice,  but  may  follow 
the  king's  person  wherever  he  goes  :  for  which  reason  all  pro- 
cess issuing  out  of  this  court  in  the  king's  name  is  returnable 
^  42  ]  "  ubicunque  fueriinm  in  Attglia"  It  hath  indeed,  for  some 
centuries  past,  usually  sate  at  Westminster,  being  an  antient 
palace  of  the  crown ;  but  might  remove  with  the  king  to 
York  or  Exeter,  if  ho  thought  proper  to  commanti  it.  And 
we  find  that,  after  Edward  I.  had  conquered  Scotland,  it 
actually  sate  at  Roxburgh  '.  And  this  moveable  tjuality.  as 
well  as  it's  dignity  and  power,  are  fully  expressed  by  Brao 
ton,  when  he  says  that  the  justices  of  this  court  ore  **  capi- 

o  4  Init.  73.  cited   4  Burr.   S.tl.)       And,    in    Uter 

*  See  Book  I.  ch.7.      The  king  uicd  tirom,  June*  I.  ii  uid  to  have  Ml  there 

to  decide  cause*  in  person  in  the  au/n  tv-  in  )>cru>n,  but    was    infortned  l>y  hit 

po.  "  tn  ruria  doMUni  rtgit  tfHr  in  {tro-  judgi*s    tkiat  he  could    not  deliver    an 

" imafi^nna  jura  decerHit"    (Dial.dt  Opinion, 

Scacck,  i   I.|  4.)     After  it's  dissolution  «  4  lost.  71. 

king  Edward  I.  rrcquKiUy  aat  in  Uie  '  M.  90.  SI  £dw.  I.     Hate  Uitt.  C. 

court  of  Lii^'a  bench.    (See  tlie  records  L.  fiOO. 
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**  taleSf  generales,  perpetuiy  et  majores  i  a  latere  regis  residefUes  : 
"  qui  omnium  aliorum  corrigere  tenefitw  injttrias  et  enores *." 
And  it  is  moreover  especially  provided  in  the  articuli  super 
cmias\  that  the  king's  chnncellor,  and  the  justices  of  his 
bench>  shall  follow  him,  so  that  he  may  have  at  ail  times  near 
unto  him  some  that  be  learned  in  the  laws. 

The  jurisdiction  of  this  court  is  very  hipfh  and  transcendent. 
It  keeps  all  inferior  jurisdictions  within  the  bounds  of  their 
authority,  and  may  either  remove  tlieir  jiroceedings  to  be 
determined  here,  or  prohibit  theb*  progress  below.  It  super- 
intends all  civi!  corporations  in  the  kingdom.  It  commnnds 
magistrates  and  others  to  do  what  their  duty  requires,  in 
every  case  where  there  is  no  other  specific  remedy.  It  pro- 
tects the  liberty  of  the  subject,  by  speedy  and  summory  in- 
terposition. It  takes  cognizance  both  of  criminal  and  civil 
causes ;  the  former  in  what  is  called  the  crown-side  or  crown- 
office;  the  latter  in  the  plea-side  of  tlie  court.  The  juris- 
diction of  the  crown-side  it  is  not  our  present  business  to 
consider;  tiiat  will  he  more  properly  discussed  in  Uie  ensuing 
volume.  But  on  the  plea^side,  or  civil  branch,  it  hath  an 
original  jurisdiction  and  cognizance  of  all  actions  of  trespass, 
or  other  injury  alleged  to  be  committed  vi  et  armis  ,-  of  actions 
for  forgery  of  deeds,  maintenance,  conspiracy,  deceit,  and 
actions  on  the  case  which  allege  any  falsity  or  fraud :  all  of 
which  savour  of  a  criminal  luvture,  although  the  action  is 
brought  for  a  civil  remedy;  and  make  the  defendant  liable 
jn  strictness  to  pay  a  fine  to  the  king,  a^s  well  as  damages  to  [  -tS  ] 
the  injured  jiarty ".  The  same  doctrine  is  also  now  ex- 
tended to  all  actions  on  the  case  whatsoever*:  but  no  action 
of  debt  or  detinue,  or  other  niere  civil  action,  can  by  the 
common  law  be  prosecuted  by  any  subject  in  this  court,  by 
original  writ  out  of  chancery  *  (6) ;  though  an  action  of  debt, 

*  /,  3.  c.  10.  "  F.  N.  B.  86.   92.      1  Lilly.  Pr«ct. 

«  28  Ed,  I.  c.  5.  Beg.  503. 

"  Finch.  L.  1 98.      2  Inst.  23.  By-      4lnsi,76.     Trye's  Jus.  Filiser.  lOt. 
Dtriit^  de  eourlet  c.  bank  It  roi/. 


(6)  By  the  modern  practice  this  distinction  is  done  away,  tind  all  per- 
sonal actions  indiscritiiiiiately  raay  be  prosecuted  by  original  in  the  K.  B. 
The  Stat.  13  C.  2.  st.  2.  c.  2.  56.  speaks  of  actions  of  debt  Uepeading  by 
original  writ  in  the  K.B.    See  I  Tidd's  Prac.  lie.  7th  edit. 
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given  by  siattiic,  nmy  be  brought  in  the  king  s  bench  as  well 
as  in  the  common  pleas  ^.  And  yet  this  court  might  always 
have  held  plea  of  any  civil  action  (other  than  actions  real) 
provided  the  defendant  was  an  ofltctr  of  the  court ;  or  in  the 
custody  of  the  marshal,  or  prison-keeper,  of  this  court ;  lor 
a  breach  of  the  [)eace  or  any  other  offence  *.  And,  in  pro- 
cess of  time,  it  began  by  a  fiction  to  hold  plea  of  all  per- 
sonal actions  whatsoever,  and  has  continued  to  do  so  for 
ages  * :  it  being  surmised  that  the  defendant  is  arrested  for  a 
supposed  trespass,  which  he  never  has  in  reality  committed ; 
and,  being  thus  in  the  custody  of  the  marshal  of  tliis  court, 
the  plaintiff  is  at  Uberty  to  j)roceed  against  hint  for  any  other 
personal  injury:  which  surmise,  of  being  in  the  marshars 
custody,  the  defendant  is  not  at  hberty  to  dispute  ^  And 
these  fictions  of  law,  though  at  first  tliey  may  startle  the 
student,  he  will  find  upon  further  consideration  to  be  highly 
beneficial  and  useful;  especially  as  this  maxim  is  ever  inva- 
riably observed,  that  no  fiction  shall  extend  to  work  an  injury; 
it's  piHjper  operation  being  to  prevent  a  mischief,  or  remedy 
an  inconvenience,  that  might  result  from  the  general  rule  of 
law  S  So  true  It  is,  that  injfctiorwjut'is  semper  subsistU  aequi- 
las^.  In  the  present  case,  it  gives  the  suitor  his  choice  of 
more  than  one  tribunal,  before  which  he  may  institute  his 
action;  and  prevents  the  circuity  and  delay  of  justice,  by 
[  44  ]]  allowing  that  suit  to  be  originally,  and  in  the  first  instance, 
commenced  in  this  court,  which,  after  a  detertniuation  in 
another,  might  ultimately  be  brought  before  it  on  a  writ  of 
error. 

For  this  court  is  likewise  a  court  of  appeal,  into  which 
may  be  removed  by  a  writ  of  error  all  determinations  of  the 
court  of  common  pleas,  and  of  all  inferior  courts  of  record 
in  England :  and  to  which  a  writ  of  error  lies  also  from  the 
court  of  king's  bench  in  Ireland.  (7)     Yet  even  this  so  high 

»  Culh.  S34.  advertut  ixrritalum  JingU  f     Namfictw 

*  4  Inst  71.  nihil  aliud  ttt,  ^uam  tfgii  advtrtui  tfri- 

*  Ihid.  T2.  ttUtm  in  rf  ftauibili  ei  juMa  catita  ditpo- 

*  Thus  too  in  the  civil  Uir;  c«n/ra  «'<■«.  fG«lkefrfd,  in  Ff.  t.  SS.  I.  9.) 
JicHoHtm  wn  admiltUur /trobiUia .-  fnid  <  S  R*p.  90.     S  Roll.  Rep.  908. 

*■<*» ^fiauM pnialk  vnilati*,  iM^iio      *lltitp.Bt.    Co.  Lilt.  150. 


(7)  fiutieeVoUI.  p.  104. 
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and  honourable  court  is  not  the  dernier  resorf  of  tlie  subject : 
for  if  he  be  not  satisfied  with  any  determination  here,  he 
may  remove  it  by  writ  of  error  into  the  house  of  lords,  or  the 
court  of  exchequer  chamber,  as  tlie  case  may  hajjpen,  ac- 
cording to  the  nature  of  the  suit,  and  the  manner  in  which 
it  has  been  prosecuted. 

VII.  The  court  of  excliequer  is  inferior  in  rank  not  only 
to  the  court  of  king's  bench,  but  to  the  common  pleas  also : 
but  I  have  chosen  to  consider  it  in  this  order,  on  accotmt  of 
it's  double  capacity,  as  a  court  of  law  and  a  court  of  equity 
also.  It  is  a  very  antient  court  of  record,  set  up  by  William 
the  conc]ueror *",  as  a  |iait  of  the  aula  rcgia\  though  regu- 
lated and  reduced  to  it's  present  order  by  king  Edward  I.  s ; 
and  intended  principally  to  order  the  revenues  of  the  crown, 
and  to  recover  the  king's  debts  anil  duties,''  It  is  calteil  the 
exchequer  scacc/iariimit  from  the  checqued  cloth,  resembling 
a  chess-board,  which  covers  the  table  there ;  and  on  which, 
when  certain  of  the  king's  accounts  are  made  up,  the  sums 
are  marked  and  scoretl  with  counters.  It  consists  of  two 
divisions :  the  receipt  of  the  exchecjuer,  wJiich  manages  the 
royal  re%'enue,  and  witli  which  these  commentaries  have  no 
concern;  and  the  court  or  judicial  part  of  it,  which  is  again 
subdivided  into  ti  court  of  equity  and  a  court  of  common 
law. 


The  court  of  equity  is  held  in    the   exchequer  chaml>er  [  4'5  ] 
before  the  lord  treasurer,  the  chancellor  of  the  exchequer,  the 
chief  baron,  and  three  puisne  ones.     7'hese  Mr.  Selden  con- 
jectures '  to  have  been  antientlv  made  out  of  such  as  were 

Madox.    hist. 


'  Lamb,  ^rcheitm,  32, 
'  Madox.  hist.  etch.  10«.  fS) 
*  Siwlm.    Guil.    I.   in  cod.  teg.  pet. 
apud  Wiikiai. 


•"4  Inst   103— 1 J  6. 
ezcb.  109 

>  Tit  h<m.  2.  S.  16, 


(8)  Madox  doe«  not  go  farther  than  to  propose  it  as  a  conjecture  which 
the  render  may  he  nl  liberty  to  refuse  if  he  does  not  think  it  sufficiently 
supported,  thttt  the  cxehetiuer  was  erected  in  Ejiglaiui  by  one  of  llit  Anglo- 
Norman  kings  after  the  model  of  the  exchequer  in  Normandy.  (P.  l;i2.} 
The  first  record  which  he  cites  as  meutionlng  it  is  a  charter  by  Henry  the 
First.  SpclmBn,  in  the  pawage  referred  to  next,  states  the  fact  a*  given  in 
the  text 
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borons  of  the  kingdom,  or  pnrliaiiienlary  barons ;  and  thence 
to  have  derived  their  name;  whicli  conjeciure  receives  gieat 
strength  from  Bracton's  explanation  of  magtia  carta,  c.  14. 
which  directs  that  the  earls  and  burons  be  amerced  by  their 
peers ;  that  is,  says  he,  by  the  barons  of  the  exchequer.  ^ 
The  primary  and  original  business  of  this  court  is  to  call  the 
king's  debtors  to  account,  by  bill  filed  by  ihe  attorney-gene- 
ral ;  and  to  recover  any  lands,  tenements,  or  hereditaments, 
any  goods,  chattels,  or  other  profits  or  benefits,  belonging  to 
the  crown.  So  that  by  their  oiuginal  constitution  the  juris- 
diction of  the  courts  of  common  pleas,  king's  bench,  and 
exchequer,  was  entirely  separate  and  distinct:  the  common 
pleas  being  intended  to  decide  all  controversies  between  sub- 
ject and  subject ;  the  king's  bench  to  correct  all  crimes  and 
misdemesnors  lliat  amount  to  a  breach  of  the  peace,  the  king 
being  then  plainlifl',  as  such  offences  are  in  open  derogation 
of  the  Jura  regalia  of  his  crown  :  and  the  exchequer  to  ad- 
just and  recover  his  revenue,  wherein  the  king  also  is  plain- 
tiff, as  the  withholding  and  non-payment  thereof  is  an  injury 
to  his  Jura  Jiscalia.  But,  as  by  a  fiction  ulnwst  all  sorts  of 
civil  actions  are  uow  allowed  to  be  brought  in  the  king's 
bench.  In- like  manner  by  another  fiction  all  kinds  of  jwrsonal 
suits  may  be  prosecuted  in  tlie  court  of  exchequer.  For  us 
all  the  officers  and  ministers  of  tliis  court  have,  like  those  of 
other  superior  courts,  the  privilege  of  suing  and  being  sued 
only  in  their  own  court ;  so  also  the  king's  debtors  and  far- 
mers, and  all  accomptants  of  the  exchequer,  are  privileged 
to  sue  and  implead  all  manner  of  persons  in  the  same  court  of 
equity,  that  they  themselves  are  aiiled  into.  'I'hey  have  like- 
wise privilege  to  sue  and  implead  one  another,  or  any  stranger, 
iji  the  same  kind  of  connuoti  law  actions  (where  the  personalty 
only  is  concerned)  as  are  prosecuted  in  the  court  of  common 
pleas. 

This  gives  original  to  the  common  law  part  of  their  ju- 
risdiction, which  was  established  merely  for  the  benefit  of  the 
king's  accomptants,  and  is  exarcbcd  by  tlte  barons  only  of 
the  exchequer,  and  not  the  treasurer  or  chancellor,  llie 
writ  upon  which  all  proceedings  here  ore  grounded  is  cadled 
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a  qi40  minm :  in  which  the  plaintiff  suggests  that  he  is  tlie 
king's  fai-mer  or  debtor,  and  that  the  defendant  hatli  done 
him  the  injury  or  damage  complained  of;  qtto  minus  sufficictu 
existii,  by  which  he  is  the  less  able  to  pay  tlie  king  his  debt 
or  rent.  And  these  suits  are  expressly  chrected,  by  what  is 
called  the  statute  of  Rutlund  ',  to  be  confined  to  such  matters 
only,  as  specially  concern  the  king  or  his  ministers  of  the 
exchequer.  And  by  the  miiculi  super  ca?ias"'^  it  is  enacted, 
that  no  common  pleas  be  thenceforth  holden  in  the  exche- 
quer contrary  to  tlie  form  of  the  great  charier.  But  now, 
by  the  suggestion  of  privilege,  any  person  may  be  admitted 
to  sue  in  the  exchequer  as  well  as  the  king's  accomptant.  The 
surmise,  of  being  debtor  to  the  king,  is  therefore  become 
matter  of  form  and  more  words  of  course,  and  the  court  is 
open  to  all  the  nation  equally.  The  same  holds  with  regard 
to  the  equitv  side  of  the  court :  for  there  any  person  may  file 
a  bill  against  another  upon  a  bare  suggestion  that  he  is  the 
king's  accomptont ;  but  whether  he  is  so,  or  not,  is  never 
controverted.  In  this  court  on  the  equity  side,  the  clergy 
have  long  used  to  exhibit  their  bills  for  the  non-payment  of 
tithes ;  in  which  case  the  surmise  of  being  the  king's  debtor 
is  no  fiction,  they  being  bound  to  pay  him  their  first-fruits, 
and  annual  tenths.  But  the  chancery  has  of  late  years  ob- 
tained a  large  share  in  this  business.  (9) 


lOEdw.  I.  ».  II, 


»  ta  Edw,   I.  c.  4. 


(9)  By  the  57  G.  3.  c.  18.  the  chief  baron,  and  in  his  absence  from  sick- 
ness or  other  iimivoidable  cuuse,  any  [luisiiu  baron  specially  appoiiiteii  by 
warrant,  is  authuriseil  to  ht-ar  and  determine  alone  all  causes  and  matters 
pending  in  the  exchequer,  as  a  court  of  equity  j  liis  decrees,  ordert,  and 
acts  are  dlecreet,  &c.  of  the  court,  and  subject  to  nltcnition  only  by  nppeal 
to  the  lords.  Under  thi>  act  a  ^eat  proportiun  of  tlie  equity  busincsi  of 
the  court  is  now  done  by  the  chief  baron  alunc,  and  prubtibly  Koiue  advan- 
tage is  guined  to  the  public  by  the  dispatch  which  this  division  of  the 
court  ii  calculated  to  produce,  although  fur  obvious  reasons  it  must  not  be 
taken  that  the  dispatch  is  the  saaie  in  a  divided  court  as  if  two  independ- 
ent courts  were  sitting  at  the  same  time.  But  whatever  may  be  the  uuiouut 
of  this  advantage,  it  may  reasonably  be  questioned  whetlier  the  same  might 
not  have  lieen  obtained  by  some  nuobjeetionable  modifications  of  the  ge- 
neral practice  of  the  court,  which  might  hove  left  its  judicial  constitution 
untouched.  The  suitor  certainly  will  always  feet  that  he  hai  a  right  to 
ha»e  his  claims  discinseJ  and  decided  by  the  collective  learning  and  wis- 
dom of  the  full  court,  and  without  the  least  disrespect  to  the  other  mem- 
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plea  of  petitions,  monstratis  de  droit,  traverses  of  offices,  and 
the  like;  when  the  king  hath  been  advised  to  do  any  act,  or 
is  put  in  possession  of  any  lands  or  goc)ds,  in  pi-ejudice  of  a 
subject's  right."  (It)  On  proof  of  which,  as  the  king  can  never 
be  sup|X)sed  intentionally  to  do  any  wrong,  the  law  questions 
not,  but  he  will  immediately  redress  the  injury ;  and  refers 
that  conscientious  task  to  the  chancellor,  the  keeper  of  his 
conscience.  It  also  appertains  to  this  court  to  hold  ptea  of 
all  personal  actions,  where  any  officer  or  minister  of  the  court 
is  a  party."  It  might  likewise  hold  plea  (by  scire  facias)  of 
partitions  of  land  in  coparcenaiy "»  ancl  of  dower'',  where 
any  ward  of  the  crown  was  concerned  in  interest,  so  long  as 
the  military  tenures  subsisted:  as  it  now  may  also  do  of  the 
C  49  ]  tithes  of  forest  land,  where  granle<l  by  the  king,  and  claimed 
by  a  stranger  against  the  grantee  of  ihe  crown  * ;  and  of  exe- 
cutions on  statutes,  or  recognizances  in  nature  thereof  by  the 
statute  23  lien.  VIII,  c,  0.'  (12)  But  if  any  cause  comes  to 
issue  in  this  court,  that  is,  if  any  fact  be  disputed  between  the 
parties,  the  chancellor  cannot  try  it,  having  no  power  to  sum- 
mon a  jury  ;  but  must  deliver  the  record  propria  niantt  into 
ihe  court  of  king's  bench,  where  it  shall  be  tried  by  the  coun- 
try, and  judgment  shall  be  there  given  thereon''.  (IS)  And 
when  judgment  is  given  in  chanceri'  upon  demurrer  or  the 

•  4  B«p.  54.  '  Bro.  Abr.  tit.  dumct.  10. 

•  4  Imc  80.  *  9  RolL  Abr.  469.    2  Saund.  p.  6. 

•  Co.  Liu  171.  F.N.B.  6*.  ^  Cro.  J«.  12.     Latch.  118. 
'  Bro.  Mr.  (il^  dinttr.  (!6.   Moor.  SeS, 


(11)  Sec  poit.    c.  xvii.  p.  954. 

(19)  8w  Vo).  II.   p.  IffO. 

(i;x)  It  ii  iinportunt  to  confine  this  obscrvatiun  (hIi'icIi  \*  not  alway^ 
done)  to  the  common  law  side  of  the  court  of  chancery.  Sitting  lu  h  judge 
at  common  law,  (iikL  trying  causes  nccording  to  the  rule*  of  comnion  law, 
the  lord  chancetlor  cannot  decide  by  liimiicif  a  disputed  fact,  and  has  do 
power  of  is»iiing  proce»  to  the  shcrilf  or  other  officer  for  lummoning  a 
jury.  But  on  the  etjuity  side  of  the  court,  where  the  jitritdiction  of  the 
lord  chancellor  it  placed  entirely  on  other  grounds  than  those  of  the  coin- 
mon  law,  he  is  equally  competent  to  decide  on  disputed  facts,  as  on  dis- 
puted law,  and  it  is  matter  of  discretion  only  when  he  cither  orders  or 
permits  the  parties  to  submit  the  trial  of  such  fact  to  the  cognisance  of  a 
jury.  For  the  ronnncr  in  which  this  is  done,  see  post.  4S2.  .\ccording 
to  the  later  proceJents,  when  a  record  come*  into  the  king's  bencli  from 
chancery,  the  >.hanccllor  does  not  deliver  it  propriA  ntanu,  but  sends  it 
hy  tht  clerk  of  the  petty  biig.   1  Equity  Ca.  Abr.  U8. 
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like,  ft  writ  of  error  in  nature  of  an  appeal  ties  out  of  this 
ordinary  court  into  the  court  of  king's  bench  "^ :  though  so 
little  is  usually  done  on  the  common  law  side  of  the  court, 
that  I  have  met  with  no  traces  of  any  writ  of  error  **  being 
actually  brought,  since  the  fourteentli  year  of  queen  Eliza- 
beth, A.D.  1572. 


In  this  ordinary,  or  legal,  court  is  also  kept  the  officina 
jusiitiae:  out  of  which  all  original  MTits  that  pass  under  the 
great  seal,  all  commissions  of  charitable  uses,  sewers,  bank> 
ruptcy,  idiotcy,  lunacy,  and  the  like,  do  issue ;  end  for  which 
it  is  always  open  to  the  subject,  who  may  there  at  any  lime 
demand  and  have,  ex  debito  JustitioCy  any  writ  that  his  occa- 
sions may  call  for.  These  writs  (relating  to  the  business  of 
the  subject)  and  the  returns  to  them  were,  according  to  the 
simplicity  of  antient  times,  originally  kept  in  a  hamper,  in 
kanaperio;  and  the  others  (relating  to  such  matters  wherein 
the  crown  is  immediately  or  mediately  concerned)  were  pre- 
served in  a  little  sack  or  bag,  in  parva  baga ;  arid  thence  hatli 
arisen  the  distinction  of  die  hanapcr  office,  and  petty  bag  o£Bce, 
which  both  belong  to  the  common  law  court  ux  chancery^ 


But  the  extraordinary  court,  or  court  of  e<|uity,  is  now  [  50  ] 
become  the  court  of  the  greatest  judicial  consequence.  This 
distinction  between  law  and  equity,  as  administered  in  dif- 
ferent courts,  is  not  at  i^resent  known,  nor  seems  to  have  ever 
been  known,  in  any  other  country  at  any  time ' :  and  yet  the 
difference  of  one  from  the  other,  when  administered  by  the 
same  tribunal,  was  perfectly  familiar  to  the  Romans';  the 
Jus  praeiori unit  or  discretion  of  the  praetor,  being  distinct  from 


'Year-book,  IB  Edwtfrd  III.  25. 
17  ^u.  54.  29  J*i.  47  Dyer.  315. 
1  Roll.  Rep.  287.     4  Inst.  80. 

"  The  opinion  of  Sord  keqicr  North, 
in  1682,  (1  Vem.  ISl.  1  Equ.  Cas. 
■br.  1 29. 1  that  no  mch  writ  of  error  lay, 
and  tbmt  an  injunction  might  be  issued 
against  it,  seems  not  to  have  l>ecn  well 
considered. 

'  The  council  of  conscience ,  instituted 
l>y  John  II  r.  king  of  Portugal,  to  review 
the  Mntence  oF  atl  inferior  courts,  and 


moderate  them  by  equity,  (Mod.  Un. 
Hist.  xxii.  S37.)  seems  rather  ta  have 
been  a  court  of  appeal. 

'  Thus  too  Ihe  parliiuncnt  of  Paris, 
the  court  of  session  in  Scotratid,  uaA 
every  other  jurisdiction  in  Europe  of 
which  we  have  any  lolorable  account, 
found  all  their  deci«ions  as  well  upon 
principles  of  equity  as  tliosc  of  positire 
law.  (Lord  Kaims,  histor,  law  trKet«,  I. 
325.  330.  princ.  of  equity.  44.) 
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the  leges  or  standing  laws  * ;  but  the  power  of  both  centered 
in  one  and  the  same  magistrate,  who  was  equally  entrusted 
to  pronounce  the  rule  of  law,  and  to  apply  it  to  particular 
cases,  by  the  principles  of  equity.  With  us  too,  the  aida 
regiOy  which  was  the  supreme  court  of  judicature,  undoubt- 1 
edly  administered  equal  justice  according  to  the  rules  of  lioth 
or  either,  as  the  case  niiglil  chance  to  require:  and,  when 
that  was  broken  to  pieces,  the  idea  of  a  court  of  equity,  as 
distinguished  from  a  court  of  law,  did  not  subsist  in  tlie  ori- 
ginal plan  of  partition.  For  though  etjuity  is  mentioned  by 
Bracton''  as  n  tiling  coiitrasteil  to  strict  law,  yet  neither  in 
that  writer,  nor  in  Glanvil  or  Fleta,  nor  yet  in  Britlon,  (com- 
posetl  under  the  auspices  and  in  the  name  of  Edward  I.,  and 
treating  particularly  of  courts  and  their  several  jurisdictions,) 
1 1  is  tliere  a  sj-llable  to  be  fi>und  relating  to  tlie  ecjuitable  juris- 
y  t  diction  of  the  court  of  chancerj*.  It  seems  therelbre  probable, 
that  when  the  courts  of  law,  proceeding  merely  upon  the 
ground  of  the  king's  original  writs,  and  confining  themselves 
strictly  to  llmt  bottom,  gave  a  harsh  or  impertect  judgment, 
tile  ajtplication  for  retlress  used  to  be  to  the  king  in  person 
]  assisted  by  his  prixy  council;  (from  whence  also  arose  the 
jurisdiction  of  llie  court  of  recjuests ',  which  wns  virtually  abo- 
lished by  the  statute  16  Car.  I.  c.  10.)  and  they  were  wont 
to  refer  the  matter  cither  to  the  chancellor  and  si  select  com- 
mittee, or  by  degrees  to  the  chancellor  only,  who  mitigated 
the  severity  or  supplied  the  defects  of  the  judgments  pro- 
nounced in  the  courts  of  law,  upon  weighing  the  circum- 
stances of  the  CHsc.  This  was  the  custom  not  only  among 
our  Sjixon  ancestors,  before  die  institution  of  the  attla  trgia  ^y 


«  TJiui  Cicero :  "jam  iUis  pnmiuit 
*'  nun  CMC  tlartitum,  i/iiis  non  ndet,  qu^ 
**  CPitcttii  i/t(U  ttu-tu  qiuv  ilfcvjUHi  dolo 
"  frtmUtrit  T  qim  fuideta  jilerai/ufjure 
'' pnttt^riaUbemHiur,  nonuuUa  legibut." 
Offic.  Llx. 

"  I.  !/.  C  7.  /irf.  83. 

'  'Die  molten  cogniublo  in  thit 
court,  immediately  before  il'»  diwolu- 
tion,  wvrc  ■<  almott  »U  &uiu,  ttiat  by 
<■  colour  of  equity,  or  «u|jplic«IJon 
•■  wa6t  to  the  prince,  mi^lil  bt  brouglil 


"  before  tljem  j  properly  all  poor  men's 
"  suits,  which  were  made  to  her  majesty 
"  by  «uppliiNition  ;  and  tliis  is  railed  iIk- 
"  ptK>r  man's  i-uurt,  l>ecauK'  ilierr  Ito 
'*  should  have  right,  witJioul  paying  any 
"  tnoiwjr."  (SmithU  commoowaMlib, 
b,  3.  c.  7.) 

^  Nemo  act  rt/fn*  opptlUt  jifv  aKjma 
Ute,  Him  domi  jnt*  n»  dignut  tut,  vel 
jut  camtfui  nan  fituit.  Si  jtu  iiimtt 
trrtrum  lit,  tUtfitatie  dfindg  yuncru/iir 
apud  rrgtm.      I.  /..  E4g.  c.  31. 


1 


In  these  early  times  the  chief  judicial  employment  of  the 
chaiicellor  must  have  been  in  devising  new  writs,  directed  to 
the  courts  of  common  law,  to  give  remedy  in  cases  where 
none  was  before  administered.  And  to  qiticken  the  diligence 
of  die  clerks  in  the  chancery,  who  were  too  much  nttached 
to  antient  precedents,  it  is  provided  by  statute  Westm.  2. 
13  Edw.  J.  c.  24.,  that  "whensoever  from  thenceforth  in 
"  one  case  a  writ  shall  be  found  in  die  chancery,  and  in  « 
"  like  case  falling  under  the  same  right  and  requiring  hke 
"  remedy  no  precedent  of  a  writ  can  be  prtwluced,  the  clerks 
"  in  chancery  shall  agree  in  forTiiing  a  new  one;  imd,  if 
"  they  cannot  agree,  it  shall  be  adjournetl  to  the  next  parlia- 
"  nient,  wliere  a  writ  shall  be  framed"  by  consent  of  the 
"  learned  in  the  law  ",  lest  it  happen  for  the  future,  that  the 
*'  court  of  our  lord  the  king  be  deficient  in  doing  justice  to 
*•  the  suitors."  And  this  accounts  for  the  very  great  variety  [  52  ] 
of  writs  of  trespass  on  the  case,  to  be  niet  witli  in  the  register; 
whereby  the  suitor  had  ready  relief,  according  to  the  exigency 
of  his  business,  and  adapted  to  the  specialty,  reason,  and 
equity  of  his  very  case  **.  Which  provision,  (with  a  little  ac-  , 
curacy  in  the  clerks  of  the  chancery,  and  a  little  liberality  in  ' 
the  judges,  by  extending  rather  than  narrowing  the  remedial 
effects  of  the  writ)  might  have  efifectually  answered  all  the 
purposes  of  a  court  of  equity  •" ;  except  that  of  obtaining  a  dis- 
covery by  the  oath  of  the  defendant. 

But  when,  about  the  end  of  the  reign  of  king  Edward  IIL, 
uses  of  land  were  introduced  \  and,  though  totally  discoun- 

'  LnmlNird.  Archnon.  71.  "  L4imb.  Arcknan.  CI. 

■"  Joannes  Snrisburiensis,   (who  dfed         P  This  was  the  opinion  of   Fairrax,  a 

A.  D.  1182,  2G  Hen.  11.)  speaking  of  very  learned  judge  in  the  time  of  Ed- 

tbe  chanct?1lor'a  offire  in  the  verses  pre-  ward  thu  fourtli.     "  Le  ntlfiiocna  (mjt* 

fixed  lo his ;it>/ycra/(can,  has tlicsc  line*:  "he)  ne  terroU  my  cy  toventemcnl    use 

Sic  at,  ipti  Uget  rfgni  canctllnl  iniqucu  "  cottk   U  nl  ore,    *i  rum*  nttendomnt 

Et  mondata  jiii  jrrincifiis  aequafiicit.  "  tiels  ncliont  mr  les  caia,  rt  maintei- 

"  A  gteat  variety  of  new  precedents  "  nomui  le  jurisdiction  die  ceo  court,  et 

of  writ*,  in  cjues  before  unprovided  for,  "  d'auter  courts."  (Ye«b.  21  Edw.  IF, 

ore    given    by    this    very     statute    of  "23.) 
We<tm.  9.  0  See  book  II.  cli.  ao. 
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teuonced  by  the  courts  of  comiuon  law,  were  considered  as 
fiduciary  deposits  and  binding  in  conscience  by  the  clergy,  the 
separate  juristliction  of  the  chancery  as  a  court  of  equity  be- 
gan to  be  eslablihhed  ' ;  and  John  Walthain,  who  was  bishop 
of  Salisbury  and  chancellor  to  king  Richard  I L,  by  a  strained 
interpretation  of  the  above-mentioned  statute  of  Westm.  2. 
devised  the  writ  of  subpoctta^  returnable  in  the  court  of  jl 
chancery  only,  to  make  the  feoffee  to  uses  accountable  to 
his  cestuif  que  use:  which  process  was  afterwards  extended 
to  other  matters  wholly  determinable  at  tlie  common  law, 
upon  false  and  fictitious  suggestions ;  for  which  llierefore  the 
chancellor  himself  is  by  statute  17  Ric.  II.  c,  6.  directed  to 
give  damages  to  the  party  unjustly  aggrieved.  But  as  the 
clergy,  so  early  as  live  reign  of»king  Stephen)  had  nltempted 
to  turn  their  ecclesiastical  courts  into  courts  of  etjuity,  by  en- 
tertaining suits  pro  laesiofu'^^a,  as  a  spiritual  offence  against 
conscience,  in  case  of  non-payment  of  debts  or  any  brefich  of 
civil  contracts  * ;  till  checketl  by  the  constitutions  of  Claren- 
don *,  which  declared  that,  "  jilaciia  de  (kbitis^  quae  Jidt 
**  hUerposita  ilebentttr,  ivl  absque  interpositions  Jideij  sint  in 
r  53  3  ^' Justitia  regis  {l^) :"  therefore  prolmbly  the  ecclesiastical 
chancellors,  who  then  held  the  seal,  were  remiss  in  abridging 
their  own  new  acquired  jurisdiction  ;  especially  as  the  spiritual 
courts  continued  **  to  grasp  at  the  same  authority  as  before,  in 

'  S|>elm.  Glou-  106.      I  Lev.  S43.  ti*a  pro  laetioiu  fidri  upon  lexnjiond  eon- 

'  Lonl  Lyttelt.  Hen.  1 1,  b.  3.  p.  36 1.  tract*  were  adjudged  to  be  contrary  to 

not.  law.      (Filzli,  ^hr.l.  Proltihlion.  15.) 

'  10  Hen.IL  c.l5.     Speed.  468*  But  in  the  statute  or  writ  of  cTrcKm4p«ci« 

"  In  4  Hen.  III.  auiuin  court  cfarw-  agatu,  suppoted  by  some  to  hara  iisued 


(M)  A  transcript  of  the  conititutloiu  of  Clarendon  from  the  Cottonian 
MS.  of  Beckct'j  lift'  and  epistles  innj  l>e  seen  iit  llic  Apf>cnd.  No.  2  to 
book  ill.  of  lord  Lvttclton's  Jlen.  H.  The  statutes  which  pass  by  that 
name,  from  having  been  enacted  in  vk  parliament  held  at  Clarendon,  were 
merely  declarator}-  of  the  common  low,  in  restraint  of  the  encroachments 
of  the  clergy  ;  the  preamble  calls  them  "  recordatio  vel  recogniiu}  cujuidam 
part'u  coMuetudinuHi,  el  libcrlatnpi,  el  diffiiitaluw  anteccuorum  suorum,  viz. 
regis  Hemrici  ari  sm,  ct  a/iorum,  qu<r  obiervan  et  tmerl  debenl  in  regno." 
The  recognition  i*  said  in  the  following  sentence  to  have  been  made  by 
ibe  archbishu|M,  bishops,  carls,  Imrons,  and  the  nvbtct  and  eldttt  of  the 
renim.  The  claitsc  in  the  text,  which  is  No.  15.,  Pope  Alexander  in  CMW 
sinory  abtulutcly  condcmnc<l,  when  the  whole  were  laid  before  hiio  1^ 
Becl(«t.    Ld.  Lytt.  H.  9.  b.  3.  vol.4,    p.  83. 
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suits  pro  lacsione  ^ei,  so  late  as  the  fifteenth  century  ",  tiH 
finally  prohibited  by  the  unanimous  concurrence  of  all  the 
judges.  However,  it  appears  from  the  parliament  rolls  *  that 
in  the  reigns  of  Henry  IV.  and  V.  the  commons  were  re- 
peatedly urgent  to  have  the  writ  of  subpoena  entirely  sup- 
pressed, as  being  a  novelty  devised  by  the  subtilty  of  chancel- 
lor Wahham,  against  the  form  of  the  common  law  ;  whereby 
no  plea  could  be  determined,  unless  by  examination  and  oath 
of  the  parties,  according  to  the  form  of  the  law  civil,  and  the 
law  of  holy  church,  in  subversion  of  the  common  law. 
But  though  Henry  IV.,  being  then  hardly  wann  in  his  throne, 
gave  a  pnlliating  answer  to  their  petitions,  and  actually  passed 
the  statute  4  Hen.  IV.  c.  23.  whereby  judgments  at  law  are 
declared  irrevocable  unless  by  attaint  or  writ  of  error,  yet  his 
son  put  a  negative  at  once  upon  their  whole  application:  and 
in  Edward  IV.'s  time,  the  process  by  bill  and  subpoena  was 
become  the  daily  practice  of  the  court.  ^ 


But  this  did  not  extend  very  far ;  for  in  the  nntient  trealise, 
entitled  diversite  des  court es^,  supposed  to  be  written  very  early 
in  Uie  sixteenth  century,  we  have  a  catalogue  of  iJie  matters 
of  conscience  then  cognizable  by  subpoena  in  chancery,  which 
fall  within  a  very  narrow  compass.  No  regular  judicial  [  54  3 
system  at  that  time  prevailed  in  the  court;  but  the  suitor, 
when  he  thought  himself  aggrieved,  found  a  desultory  and  un- 
certain remedy,  according  to  the  private  opinion  of  the  chan- 
cellor, who  was  generally  an  ecclesiastic,  or  sometimes  (though 
rarely)  a  statesman:  no  lawyer  having  sate  in  the  court  of 
chancery  from  the  times  of  the  chief  justices  Thorj^e  and 
Knyvet,  successively  chancellors  to  king  Edward  III.  in  1372 


13  Ed«r.  1.,  l>ui  more  probtbly  [3  Piyn. 
R«c.  336.)  uEdw.II.  suia  yro laeiiiitie 
fidei  were  allowiid  to  the  ecclniastical 
court*}  Mvording  to  some  antient  co. 
pies,  (Bertfaelct  Hat.  anliq.  Lond. 
1531.  90.*.  3  Pryn.  Ilec.  336.)  and 
the  common  English  translation  of  that 
statute;  (hough  in  Lyndewode's  copy, 
(Prov.  L  S.  t.  2.)  and  in  the  Cotton  MS. 
f  Claud.  D.  3.)  that  clause  is  omitted. 

*  Ycarii.  i  Hen.  IV.  lO.  11  Hen. 
JV,  88.  38  Htn.  VL  29.  20  Eiw. 
IV.  la 


"  liol.  Pari.  4  Hen.  IV.  n°  78.  ^ 
110.  3  Hat.  V.  n°46.  cited  in  Prynne's 
nbr.  of  Cotton's  records,  410.  422. 
424.  548.  4  Inrt.  83.  1  Roll.  Abr. 
370,371,  372. 

>  Rot.  Pari.  14  Edw.  IV.  n"  .13. 
(not  14  Edw.  III.  as  cited  1  IlolJ.  Abr. 
S70,  4-c.) 

^  lit.  Chaticery, /ot.  896.  Kastell's 
edit,  J.I).  1594. 
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aiKl  1373  ■,  to  die  promotion  of  sir  Thomas  More  by  king 
Henry  VIII.  in  1530.  After  which  the  great  seal  was  in- 
discriminately committed  to  the  custody  of  lawyers,  or  cour- 
or  churchmen  S  according  as  tlie  convenience  of  the 
times  and  the  disposition  of  the  prince  required,  till  serjeant 
Pucltering  was  made  lord  keeper  in  ]  592 ;  from  which  time 
to  the  present  the  court  of  chancery  has  always  been  filled  by 
a  kwyer,  excepting  the  interval  from  1621  to  1625,  when  the 
seal  was  intrusted  to  Dr.  W'illiams,  then  dean  of  Westminster, 
but  aftervk'ards  bishop  of  Lincoln ;  who  had  been  chaplain 
to  lonl  Etlesmerc,  when  chancellor.** 


In  the  time  of  lord  Ellesmere  (y^. />.  1616)  arose  that 
notable  dispute  between  the  courts  of  law  and  equity,  set  on 
foot  by  sir  E<lward  Coke,  then  chief  justice  of  the  court  of 
king's  bench  ;  whether  a  court  of  equity  could  give  relief  ' 
after  or  against  a  judgment  at  the  common  law.  This  contest 
was  so  warmly  carried  on,  that  indictments  were  preferred 
against  the  suitors,  tlie  solicitors,  the  counsel,  and  even  a  mas- 
ter in  chancery,  for  having  incurretl  a  praemunire,  by  ques- 
tioning in  a  court  of  equity  a  judgment  in  (he  court  4)f  king's 
bench,  obtiiined  by  gross  frauil  and  imposition  '.  This  mat^ 
ter  being  brought  before  the  king>  was  by  him  referred  to  his 
learned  counsel  for  their  atlvice  and  opinion ;  who  re|x>rted 
so  strongly  tu  favour  of  the  courts  of  equity ',  that  his  ma- 
jesty gave  judgment  on  their  behalf:  but,  not  contented  with 
the  irrefragable  reasons  and  precedents  produced  by  his  coun- 
sel, (for  the  chief  justice  was  clejiriy  in  tlie  wrong,)  he  chose 
\,  55  "]  ratlier  to  decide  the  (]uestion  by  referring  it  to  die  plenitude 
of  his  royal  prerogative  *.  Sir  Etiward  Coke  submitted  to 
the  decision''  and  thereby  made  atonement  for  his  error: 
but  this    struggle,  together  with    the  business   of  commen- 


•  SpeliB.  Olm.  III.     Dugd.   dtron, 
Ser.  SO. 

*  WriotbMljr,  Si.  John,  and  H*Uon. 
*■  Ooodrick,  Owdiner,  snd  Heath. 
^  Bioif.  Brit.  •1878. 

'  B«con'»  WorU,  IV.  61 1,6)9.  ^83. 
'  Wliiidocheorparl.  U.  990.  1  Chan. 
Ktp.  AppvtiJ.  II. 

*  "  For  that    it    apperttiattb  lo  our 


"  judgca,  aad  i£>  dWcm  and  d«t«rniiiw 
*■  such  iliflercncc*  a*  at  any  time  may 
"  ukI  khall  arise  Itctwwn  our  vvrral 
"  couru,  (uiicliing  tlieir  jimMlirtiont, 
"  and  Ukt  tame  to  wttic  and  ilctermin*. 
"  as  wc  in  our  prlDcdy  wiadoin  tliall  find 
"  to  atand  »no«t  with  our  honour,  Ac. " 
(I  Chanc  R«p.  append.  86.) 

*  See  the  entry  in  tlie  couttcH  b<iuk> 


|>rinc«ly  offlca  only  to  judg* over  all     26  July,  I«I6.  {Biogr.  Brit.  139a) 
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tlntns  {'m  which  he  acted  a  very  noble  part')  and  his  con- 
trolling the  commissioners. of  sewers*',  were  the  open  und 
avowed  causes,  first  of  his  suspension  ',  and  soon  after  of  his 
removal,  froin  his  office. 

Lo'RD  Bacoji,  who  succeeded  lord  EIlesmere»  reduced  the 
practice  of  the  court  into  a  more  regular  system ;  but  did  not 
sit  long  enough  to  efFoct  any  considerable  revolution  in  the 
science  itself:  and  few  of  bis  decrees  which  have  reached  us 
are  of  any  great  consequence  to  posterity.  His  successors,  in 
the  reign  of  Charles  I.,  did  Hide  to  improve  upon  his  plan: 
and  even  af\er  the  restoration  the  seal  was  committed  to  the 
ear!  of  Clarendon,  who  had  withdrawn  from  practice  as  a 
lawyer  near  twenty  years;  and  afterwards  to  the  earl  of 
Shaftesbury,  who  (though  a  lawyer  by  education)  had  never 
practised  at  all.  Sir  Ileneage  Finch,  who  succeeded  m  1673, 
and  became  after^vards  earl  of  Nottingham,  was  a  person 
of  the  greatest  abilities  and  most  uncorru^ited  integrity:  a  [  5G  J 
thorough  master  and  zealous  defeiulcr  of  the  laws  and  con- 
stitution of  his  country  ;  and  endued  widi  a  perA'ading  genius, 
that  enabled  him  to  discover  and  to  pursue  the  true  spirit  of 
justice^  notwithstanding  the  embarrassments  raised  by  the 
narrow  ainl  technical  notions  which  then  prevailed  in  the 
courts  of  law,  and  the  imperfect  ideas  of  retlress  which  had 
(lossessed  the  courts  of  equity.  The  reason  and  necessities  of 
mankind,  arising  from  the  great  change  in  property  by  the 
extension  of  trade  and  the  abolition  of  military  tenures,  co- 
operated in  establishing  his  plan,  and  enabled  him  in  the 
course  of  nine  years  to  buiJd  a  system  of  jurisprudence  and 
jurisdiction  upon  wide  and  rational  foundations ;  which  have 


'  la  a  c«iK  of  thcbuJiop  ojT  Wjactw 
teTj  toucliing  a  citrnmewJam,  king  Jame« 
conceiving  Uiat  Ute  matter  tkflTcctL-d  his 
prerogatiTf,  seat  letters  to  the  judges 
not  to  proceed  in  it  till  biiascir  had 
been  first  consulted.  TIic  twelve  judges 
joined  in  A  memorial  to  hb  majesty, 
declaring  tliat  their  complianrc  wovild 
be  contrary  to  their  oathK  and  tJie  \aw  ; 
but  upon  being  brought  before  the  Icing 
and  council,  tJaey  all  retracted  and  pro- 
mised obedience  in  every  sucb  case 
for  the  future,  except  air  Edward  Coke, 


vbo  said  "  that  when  the  case  happened, 
*'  he  would  do  bis  duty."  {Bivgr. 
Brit.  l:!8a.) 

^    See  lliat  article  in  cl>ap.  G. 

'  Sec  lord  EVlestncre'i  speech  to  sir 
Henry  Montague,  tlie  new  chief  justice, 
15  Nov.  1616.  (Moor's  n'liorta  fi'iS.) 
Though  iir  Edward  might  probably  Ijavc 
retained  bis  seatj  if,  doriog  his  suspen- 
sion, be  woulct  have  complimented  lord 
Villiers  (the  new  favdurttc)  with  the 
dis])osaI  of  the  xnmi  lucrative  office  ia 
hia  court,      {niogr.  Brit.  1391.) 
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alao  been  extended  and  improved  bj  many  great  men,  who 
have  since  presided  in  chancery.  And  from  that  Itnie  to  this, 
the  power  and  business  of  the  court  have  increased  to  an 
amazing  degree.  (15) 

From  tliis  court  of  equity  in  chancery,  as  from  the  other 
superior  courts,  an  appeal  lies  to  the  house  of  peers.  But 
there  are  these  differences  between  appeals  from  the  court 
equity,  and  writs  of  error  from  a  court  of  law :  1.  That  the 
former  may  be  brouglit  upon  luiy  interlocutory  matter,  the 
latter  upon  nolliing  but  a  definitive  judgment ;  2.  That  on 
writs  of  error  the  house  of  lords  pronounces  the  judgment,  on 
api>eals  it  gives  direction  to  the  court  below  to  rectify  its  own 
decree. 

IX.  The  next  court  tluit  I  shall  mention  is  one  that  hath 
no  original  jurisdiction,  but  is  only  a  court  of  appeal,  tu  cor- 
rect the  errors  of  other  jurisdictions.  This  is  the  court 
of  exchetjuer  chamber;  which  was  first  erected  by  statute 
31  £dw.  IIL  cA2.  to  determine  causes  by  writs  of  error  from 
the  common  law  side  of  the  court  of  exchequer.  And  to  that 
end  it  con<iists  of  the  lord  chancellor  and  lord  treasurer,  tak- 
ing unto  them  the  justices  of  the  king's  bench  and  common 
pleas.  (16)  In  imitation  of  which  a  second  court  of  exche- 
quer chamber  was  erected  by  statute  27  Eliz.  c.  8.,  consisting 


(l5)  Since  the  publication  of  the  CommentBriet  tlic  business  of  the 
court  of  chancery  has  continued  incrcoiiing,  insomuch  that  it  was  diought 
expedient  by  the  5S  G.  5.  c,  24,  to  empower  his  mnjesty  to  appoint  an 
atlditionul  judge-aiwistant,  called  the  vicc-chauccllor,  who  holds  his  office 
durtiif;  good  bthitviour,  subject  to  removal  ut>on  the  nddrcss  of  both  houst-k. 
His  jurisdiction  extends  to  M  causes  in  chancery,  cither  in  law  or  equity, 
according  to  the  chuiicellor's  direction.  His  decrees  ore  subject  to  the 
chancellor*!  reversal  or  ulleration,  and  euiinot  be  enrolled  till  signed  by  liiui. 
His  precedence  is  next  to  that  of  the  master  of  the  rolls:  he  cannot  dis- 
cbarge, rcverse,or  alter  any  decree  or  order  made  by  the  lord  chancellor,  lord 
keeper,  or  lords  commissioners,  unless  authorised  by  them  reipectivdy  lo 
to  do,  nor  any  decree  or  onler  lumie  l>y  the  muter  of  the  rolls.  The 
expeuccs  of  ibis  new  establishment  arc  partly  defrayed  by  a  dwluction 
from  the  fees  of  the  great  s«al,  niul  partly  by  the  dividends  of  an  uneiu- 
ployed  sum  taken  from  the  suitor's  fund,  wid  secured  by  parliamentary 
prorinoiu. 

(ic)  See  post,  p,  410.  B. 
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of  the  justices  of  llie  common  pleas,  and  the  barons  of  the  ex- 
chetjuer,  before  whom  writs  of  error  may  be  brought  to  re- 
verse judgments  in  certain  suits  ™  originally  begun  in  the  court 
of  king's  bench.  Into  the  court  also  of  exchequer  chamber, 
(which  tl)£n  consists  of  all  the  judges  of  tlie  three  supe- 
rior courts,  and  now  and  then  the  lord  chancellor  also,) 
are  sometimes  adjourned  from  the  other  courts  such  causes, 
as  the  judges  upon  argument  find  to  be  of  great  weight 
and  difficulty,  before  any  judgment  is  given  upon  them  in  the 
court  below  ". 


I 


From  all  the  branches  of  thiis  court  of  exchequer  chamber, 
a  writ  of  error  lies  to 

X-  Thje  house  of  peers,  which  is  the  supreme  court  of 
judicature  in  the  kingdom,  having  at  present  no  original  juris- 
diction over  causes,  but  only  upon  appeals  and  writs  of  error, 
to  rectify  any  injustice  or  mistake  of  the  law,  committed  by 
the  courts  below.  To  this  authority  this  august  tribuiml  suc- 
ceeded of  course  upon  the  dissolution  of  the  aula  regia.  For» 
as  the  barons  of  parliament  were  constituent  members  of  that 
coip-t,  and  !he  rest  of  it's  jurisdiction  was  dealt  out  to  other 
tribunals,  over  which  the  great  officers  who  accompanied 
those  barons  were  respectively  delegated  to  preside;  it  fol- 
lowed, that  the  right  of  receiving  appeals,  ond  superintend- 
ing all  other  jurisdictions,  still  remained  in  the  residue  of  that 
noble  assembly,  from  which  every  other  great  court  was  de- 
rivetl.  Iliey  arc  therefore  in  all  causes  the  last  resort,  from 
whose  judgment  no  farther  appeid  is  permitted;  but  every 
subordinate  tribunal  must  conform  to  their  determinations; 
the  law  reposing  an  entire  confidence  in  the  honour  and  con- 
science of  the  noble  persons  who  compose  this  important 
assembly,  that  (if  possible)  diey  will  make  themselves  musters  of 
those  questions  upon  which  they  undertake  to  decide,  and  in  all 
dubious  cases  refer  themselves  to  the  opinions  of  tlie  judges, 
who  are  summoned  by  writ  to  advise  diem ;  since  upon  their 
decision  all  property  must  finally  depend. 


HiTHEKTO  may  also  be  referred  the  tribunal  established  by  [  gg  i 
statute  14  £dw.  III.  c.5.  consistiiig  (though  now  out  of  use) 


">  SMch,  95.  p»g.  411. 


4  Insl.  119.     SSulit.  J4«. 
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of  one  prelate,  two  cnrls,  nnd  two  barons,  who  are  to  be  chosen 
at  every  new  parliament,  to  hear  coni|)laints  of  grievances  ami 
delays  of  justice  in  the  king's  courts,  and  (with  the  advice  of 
the  chancellor,  treasurer,  and  justices  of  both  benches)  to 
give  directions  for  remedying  these  inconveniences  in  the 
courts  below.  This  committee  seems  to  have  been  established, 
lest  there  should  be  a  defect  of  justice  for  want  of  a  supreme 
court  of  appeal,  during  any  long  intermission  or  recess  of  par- 
liament; for  the  statute  farther  directs,  that  if  the  difficulty  be 
so  great,  that  it  may  not  well  be  determined  witliout  assent 
of  parliament,  it  shall  be  brought  by  the  said  prelate,  earls, 
and  barons  unto  the  ru^jri  parliament,  who  shall  finally  deter- 
mine the  same. 

XI-  Bkfoue  I  conclude  this  chapter,  I  must  nlso  mention 
an  eleventh  species  of  courts,  of  general  jurisdiction  and  use, 
which  are  derived  out  of,  and  act  as  collateral  auxiliaries  to, 
the  foregoing ;  I  mean  the  courts  of  nssise  and  nisi  prius. 

These  are  composed  of  two  or  more  commissioners,  who 
are  twice  in  every  ye^r  sent  by  the  king's  special  commission 
all  round  the  kingdom,  (except  London  and  Middlesex,  where 
courts  of  nisi  prius  are  holden  Jn  and  after  every  term,  before 
the  chief  or  other  judge  of  the  several  superior  courts;  and 
except  the  four  nortliern  counties,  where  the  assises  are  holden 
only  once  a  year,)  (17)  to  try  by  a  jury  of  the  respective 
counties  the  truth  of  such  matters  of  fact  as  are  then  under  dis- 
pute in  the  courts  of  Westminster-hall.  These  judges  of  as- 
sise came  into  use  in  the  room  of  the  antienl  justices  in  eyre, 
Justiciar  it  in  itinae ;  who  were  regularly  establishetl,  if  ntrt 
first  appointed,  by  the  parliament  of  Northanjpton,  A,D.  1 1 76, 
22  Hen.  II. **  with  a  delegated  power  from  tlie  king's  great 
court  or  aula  trgia,  being  looked  upon  as  members  thereof; 
and  they  ai^crwards  made  their  circuit  round  the  kingdom  once 
C  59  ]  in  tfeven  years  for  the  purpose  of  trying  causes.  •"     They  were 

o  Seld.  Jan.  I.  2.  i  66.      Spclm.  Cod.  tt  toth*  COmUalui  eiu  admittm  reemm- 

Sft9.  vil,   quod  wptcai   unni  ruindum    rrani 

*  Co.  I.iiL  893. — /InnolSCLjutlici'  etafm,  poUfuamjtulieutrii  MJrm  w/rimo 

arii   UintrnHlet    irntrunt  a/iud    Ifigor-  ttdrruHt,      {Annal.    JSoci.    Wigom.    in 

niam  in  oetavis  &  JiUiannu  hajititt^t'-'  H^httrt.  Angl.  mcr.  /.  495.) 

(17)  Thin  exception  of  the  four  northern  counties  no  longer  prevail*,  u 
tlic  judges  on  the  nortlicra  circuit  now  go  into  ihatc  comities  in  the  spring 
M  woU  n  wimnier. 
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afterwards  directed  by  magtm  carta,  c.  12.  to  be  sent  into  every 
coutity  once  a  year,  to  take  (or  receive  the  verdict  of  the 
jurors  or  recognitors  in  certain  actions,  then  called)  recocni- 
tions  or  assises;  the  most  difficult  of  which  they  are  directed 
to  adjourn  into  the  court  of  common  pleas  to  be  there  deter- 
mined. The  itinerant  justices  were  sometimes  mere  justices 
ofassi.se  or  of  dower,  or  of  gaol-detivery,  and  the  like;  and 
they  had  sometimes  a  more  general  commission,  to  determine 
all  maimer  of  causes,  being  constituted  Justiciarii  ad  omnia 
placita  "^ ;  but  the  present  justices  of  assise  and  nisi  prius 
are  more  immediately  derived  from  the  statute  Westra.  2. 
13  Edw.  I.  C.30.  which  dli'ects  them  to  be  assigned  out  of 
the  king's  s%varn  justices,  associating  to  themselves  one  or  two 
discreet  knights  of  each  county.  By  "statute  27  Edw.  L  c*. 
explained  by  1 2  Edw.  II.  c.  3.)  assises  and  inquests  were 
allowed  to  be  taken  before  any  one  justice  of  the  court  in 
which  the  plea  was  brought :  associating  to  him  one  knight 
or  other  approved  man  of  the  county.  .  And,  lastly,  by 
stJitute  14  Edw.  III.  c.  16-  inquests  of  jiisi priiis  may  be  taken 
before  any  justice  of  cither  bench,  (though  tlie  plea  be  not 
depending  in  his  own  court,)  or  before  the  chief  baron  of  the 
exchequer,  if  he  be  a  man  of  the  law :  or  otherwise  before 
the  justices  of  assise,  so  that  one  of  such  justices  be  a  judge 
of  tlie  king's  bench  or  common  pleas,  or  the  king's  Serjeant 
sworn.  They  usually  make  their  circuits  in  the  respective 
vacations  after  Hilary  and  Trinity  terms;  assises  being  al- 
lowed to  be  taken  in  the  holy  time  of  Lent  by  consent  of  the 
bishops  at  the  king's  request,  as  expressed  in  statute  Westm.  1. 
3  Edw.  I.  c.  51.  And  it  was  also  usual,  during  tlie  times  of 
popery,  for  the  prelates  to  grant  annual  licences  to  the 
justices  of  assise  to  administer  oaths  in  holy  times:  for  oadis 
being  of  a  sacred  nature,  the  logic  of  diose  deluded  ages  con- 
cluded that  they  must  be  of  ecclesiastical  cognizance.  '  Tlie  £  60  J 
prutlent  jealousy  of  our  ancestors  ordained  ',  tliat  no  man  of 
law  should  be  judge  of  assise  in  his  owji  country,  wherein 
he  was  born  or  doth  inhabit :  and  a  similar  prohibition  is 
found  in  the  civil  law  •,  which  has  carried  diis  principle  so 

"'  Bract.  1.3.  tr.l,  c.ll.  '  Stat.  4  Edw.  III.  c.2.     8  Rich.  1 1, 

'  I(wUnc«s  bcreof  may  be  met  with     c.2.   33  Henry  VIII.  c.24, 

in  the  Appendix  to  Spelman's  origins!  of         '  Ff.  1.  2S.  3. 

die  term*,  nnd  in  Mr.  Parker's  Antii^ui- 

tie«,  S09. 
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far  that  it  is  equivalent  to  the  crime  of  sacril^e,  for  a  man 
to  be  governor  of  the  pro%'Luce  in  which  he  was  born,  or  has 
any  civil  connesJon '*.  (18) 

The  Judges  upon  their  circuits  now  sit  by  virtue  of  five 
several  authorities.  1.  The  commission  of  the  peace.  2.  A 
commissiou  of  ot/cr  and  tenttiner.  3.  A  commission  of  general 
gaol-delivay.  The  consideration  of  all  which  belongs  properly 
to  the  subsequent  book  of  thcsii  conmientaries.  But  the  fmirth 
commissiou  is,  1.  A  conmiission  ofassisc,  directed  to  the  justices 
and  Serjeants  therein  named,  to  take  (together  witli  their 
associates)  assises  in  the  several  counties ;  that  is,  to  take  the 
verdict  of  a  pecuhar  species  of  jury,  called  an  assise,  and  sum- 
moned for  the  trial  of  landed  disputes,  of  which  hereafter. 
The  other  authority  is,  5.  That  of  nisi  prhis^  which  is  a  con- 
sequence of  the  commission  oi assise '^^  being  amiexed  to  the 
oflice  of  those  justices  by  the  statute  of  Westm.2.  ISEdw,  I. 
c.  30.  and  it  empowers  them  to  try  all  questions  of  fact 
issuing  out  of  the  courts  at  Westminster,  that  arc  tlien 
ripe  for  trial  by  jury.  Tlicse  by  the  -course  of  tlie  courts  *  are 
usually  appointed  to  be  tried  at  ^^■estnlinster  in  some  Easter 
or  Michaelmas  term,  by  a  jury  returned  from  the  county 
wlierein  the  cause  of  action  arises;  but  with  this  proviso, 
nisi  prius,  unless  define  the  day  prefixed  the  judges  of  assise 
come  into  the  county  ui  question.  This  they  arc  sure  to  do 
in  the  vacations  preceding  each  Easter  and  Michaelmas  term, 
which  saves  much  expeuce  and  li-oublc.     These  conunissions 


"  Cod.  9.  «9.  4. 


<  Sec  cli.  2S.  p.  S53. 


( 1  a)  The  restriction  as  to  the  commissioiu  of  oyer  and  terminer,  and 
gaul  delivery,  was  token  ofl'by  ihc  12  Q.  Jl,  c  97.,  aad  as  to  those  of  tMiiso 
and  nUi  priut  by  the  49  G.  3.  c.91. 

The  civii  law  teema  to  have  carried  it  farther  tlian  is  slated  in  die 
text.  Nc  quit  sine  sacrilcgii  criniine  driUcrandvm  intclligut  gcrcocbt 
oc  susciptendsc  adniinistrntionis  ofhriuni  intra  cani  provinciam  in  quil 
proTincialts,  ct  civi»  htbctur,  imi  hoc  cuiquain  ultroneii  tiherulitatc 
per  divines  afTattis  inipcrator  indulgent.  Prorinna/U  may  denote  either 
ft  man  born,  or  domiciled  in  the  province  ;  from  it«  being  coupled 
here  with  civit,  and  fr«iu  the  use  of  the  verb  kabttur,  I  should  un- 
dflnttnd  the  latter  fi^^nifiration  to  be  intended,  ^alm  whs  properiy 
•  vtrhut  decree  of  the  emperor  oppuMtl  to  a  rttcriptum  :  it  is  however 
often  used  synonymously  with  it. 
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are  constantly  accompanied  by  wtHs  o^ associatioyi^  in  pursuance 
of  the  statutes  of  Edwartl  I  and  II.  before-mentioned:  wliereby  C  59*  ] 
certain  persons  (usually  the  clerk  of  assise  and  his  subordinate 
officers)  are  directed  to  associate  themselves  with  tlie  justices 
and  Serjeants,  and  they  arere(|uired  to  admit  the  said  persons 
into  their  society,  in  order  to  take  the  assises,  8cc. ;  that  a  suf- 
ficient supply  of  commissioners  may  never  be  wanting.  But, 
to  prevent  tlie  delay  of  justice  by  the  absence  of  any  of  them, 
there  is  also  issued  of  course  a  writ  of  si  non  omnes ;  directing 
that  if  aSl  cannot  be  present,  any  two  of  them  (a  justice  or 
Serjeant  being  one)  may  proceed  to  execute  the  commis- 
sion. (19) 

These  are  the  several  courts  of  common  law  and  equity, 
which  are  of  public  and  general  jurisdiction  throughout  the 
kingdom.  And,  upon  the  whole,  wc  cannot  but  admii'e  the 
wise  economy  and  admirable  provision  of  our  ancestors,  in 
settling  the  distribution  of  justice  in  a  method  so  well  calcu- 

(19)  It  wilt  be  obvious  froui  this  account  of  the  writ  of  itui  prim,  tlmt 
it  could  not  apply  to  the  same  county  in  whfch  the  court,  from  which  it 
issued,  wns  sitting.  Accordingly  tlie  trial  of  nil  issues  joincti  in  Middlesex 
was  anciently  in  Westminster  Hall  before  the  whole  fourt,  and  in  term- 
time.  When  these  become  numerous,  the  interruption  occasioned  thereby 
to  the  regular  business  of  the  court  was  such  as  to  rc<]uire  the  interference 
of  the  legislature  to  remeily  it.  Accordingly  by  the  1 8  Eliz.  c.l2,  the  C,  J. 
of  the  K.  B.,  the  C.  J.  of  the  C.  P.,  and  the  C.  B.  of  the  court  of  exche- 
quer, or  ill  their  absence  any  two  judges  or  barons  of  their  respective 
courts,  are  empowered  to  sit  in  the  term,  or  within  four  days  after  it,  wiihin 
Westminster  Hall,  ns  justices  of  »i*i  priu*  for  Middlesex,  for  the  trial  of 
such  issues  ns  ought  in  ordinary  course  to  be  tried  by  im  inquest  of  that 
county.  The  juristliction  of  llie  C.  J.  of  K.  D.  extended  not  only  to  issues 
joined  in  that  court,  but  al  jo  to  those  which  carae  from  the  law-side  of  the 
court  of  chancery.  The  12  G.  1.  c.  31.  extended  the  four  to  eight  days,  and 
empowered  »nf  judge  or  haron  to  sit  instead  of  two  ;  the  24  G.  2.  c.  18. 
extended  the  eight  to  fourteen  days,  and  the  1  G.  4,  c.  55,  made  the  time 
uulinitted  during  the  vacation  next  after  the  term.  By  this  last  statute 
also  similar  poM-ers  for  two  ye.irs  were  given  to  a  second  judge  of  the 
court  of  K.  B.  at  the  request  of  the  C.J.  to  sit  at  ni«  priiu,  so  that  the 
trials  of  two  causes  might  go  on  at  the  same  time ;  the  object  of  the 
statute  being  to  clear  away  a  considerable  arrear  of  causes  then  depending. 
As  all  the  prior  statutes  of  Eliz.,  G.  l.  cS:  2.  had  confined  these  uisi  print 
sittings  to  Westminster  Hall,  the  l  G.  4.  c.  21.,  passed  previously  to  the 
late  coronation,  extended  the  place  for  the  King's  Bench  sittings  to  "any 
other  fit  place  within  the  chy  of  Westminster,  as  to  the  C.J.  might  seetn 
convenient." 
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lated  for  cheapness,  expedition,  and  ease.  By  the  constitu- 
tion which  they  established,  all  trivial  debts,  and  injuries  of 
small  consequence,  were  to  be  recovered  or  retlrcssed  in  every 
man's  own  county,  hundred,  or  perhaps  paris!i.  Pleas  of 
freehold,  and  more  important  disputes  of  property,  were  ad- 
journed to  the  king's  court  of  comiuon  picas,  which  was  fixed 
in  one  place  for  the  benefit  of  the  whole  kingdom.  Crimes 
and  misdemesnors  were  to  be  examinetl  in  a  court  by  them- 
selves; and  matters  of  the  revenue  in  another  distinct  juris- 
diction. Now  indeed,  tor  the  ease  of  the  subject  and  greater 
dispatch  of  causes,  methods  have  been  found  to  open  all  the 
three  superior  courts  for  the  redress  of  private  wrongs ;  which 
have  remedied  many  inconveniences,  and  yet  preserved  the 
forms  and  boundaries  handed  down  to  us  from  high  antiquity. 
If  facts  are  disjiiited,  they  are  sent  down  to  be  tried  in  the 
country  by  the  neighbours ;  but  the  law,  arising  upon  those 
facts  is  determined  by  the  judges  above:  and,  if  they  are 
mistaken  in  point  of  law,  there  remain  in  both  cases  two  suc- 
cessive courts  of  appeal,  to  rectify  such  their  mistakes.  If  the 
rigour  of  general  rules  does  in  any  case  bear  hard  upon  indi- 
viduals, courts  of  equity  are  open  to  supply  the  defects,  but 
not  sap  the  fundamentals,  of  tlie  law.  I^asdy,  there  presides 
[  60*  ]  over  all  one  great  court  of  appeal,  which  is  the  last  resort  in 
matters  both  of  law  and  equity ;  and  which  will  therefore 
take  care  to  preserve  an  uniformity  and  acquiUbriuni  among  all 
the  inferior  jurisdictions,  a  court  composed  of  prelates  selected 
for  their  piety,  and  of  nobles  advanced  to  that  honour  for 
their  personal  merit,  or  deriving  both  honour  and  merit  from 
an  illustrious  train  of  ancestors:  who  are  formed  by  their 
education,  interested  by  their  property,  and  bound  ujxm  their 
conscience  and  honour,  to  be  skilled  iii  the  laws  of  their 
country.  This  is  a  faithful  sketch  of  the  English  juridical 
constitution,  as  designed  ^by  the  masterly  hands  of  our  fore- 
fathers, of  which  the  great  original  lines  are  still  strong 
and  visible;  and,  if  any  of  it's  minuter  strokes  are  by  the 
length  of  time  at  all  obscured  or  decayed,  tliey  may  still  be 
with  ease  restored  to  their  pristine  vigour:  and  that  not  so 
much  by  fiuiciful  alterations  and  wild  experiments,  (so  fre- 
quent in  tliis  fertile  age,)  as  by  closely  adhering  lo  the  wisdom 
of  tlio  antient  plan,  concerted  by  Alfred,  and  perfected  by 
Edward  I.,  and  by  attending  to  the  spirit,  without  neglecting 
the  forms,  of  their  excellent  and  venerable  institutiont. 
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CHAPTER    THE    FIFTH, 


OF    COURTS   ECCLESIASTICAL,    MILL 
TAKY,  AND  MARITIME. 


TIESIDES  the  several  courts  •whicli  were  treated  of  in 
the  precedinjjT  chapter,  and  in  which  nil  injuries  are  re- 
dressed, that  fall  under  the  cognizance  of  the  common  law  of 
England,  or  that  spirit  of  equity,  which  ought  to  be  its 
constant  attendant,  there  still  remain  some  other  courts  of  a 
jurisdiction  equally  public  and  general;  which  lake  cogni- 
zance of  other  species  of  injuries,  of  an  ecclesiastical,  mili- 
tary, and  maritime  nature ;  and  ilicrefore  are  properly  distin- 
guished by  the  title  of  ecclesiastical  courts,  courts  military, 
and  courts  maritiin&  . 

I.  Before  I  descend  to  consider  particular  ecclesiastical 
courts,  I  must  first  of  all  in  general  premise,  that  in  the  time 
of  our  Saxon  ancestors  there  was  no  sort  of  distinction  be- 
tween the  lay  and  the  ecclesiastical  jurisdiction  :  the  county 
court  was  as  much  a  spiritual  as  a  temporal  tribunal :  the 
rights  of  the  church  were  ascertained  and  asserted  at  the  same 
time,  and  by  the  same  judges,  as  the  rights  of  the  laity.  For 
this  purpose  the  bishop  of  the  diocese,  and  the  alderman,  or 
in  his  absence  the  sheriff  of  the  county,  used  to  sit  together 
in  the  county-court,  and  hud  there  the  cognizance  of  all 
causes,  as  well  ecclesiastical  as  civil :  a  superior  deference 
being  paid  to  the  bishop's  opinion  in  spiritual  matters,  and  to 
that  of  the  iay  judges  in  temporal*.     This  union  of  power  was 

*  Celebtrrimo   hide  conventui  epitco-    alter  Jura  dieina,  alter  humana  populum 
1  piu  el  aldermannu$  inler-sunto  ;  quorum    edoetto.     LL'  Eadgar,  c  5.  (1} 

(0  The  poKsage  in  the  laws  of  Edgar,  as  they  are  given  by  Wilkina,  runs 
thus :  inUrsit  convcntm  Provinciali  Epucopvt  et  tknalar,  et  pottea  doceant 
tarn  divinum  Jtu  qudm  humanum. 
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very  advantii^eous  to  tliem  botli :  the  presence  of  the  bishop 
added  weight  niul  reverence  to  the  sheriff"'s  proceeding;* :  and 
the  audiority  of  the  sheriff  was  equally  useful  to  the  bishop, 
by  enforcing  obedience  to  his  decrees  in  such  refractory  of- 
fenders, as  would  otherwise  have  despised  the  thunder  of  mere 
ecclesiastical  censures. 

But  so  moderate  and  rational  a  plan  was  wholly  incon- 
sistent with  those  views  of  ambttiuu,  that  were  then  forming 
by  the  court  of  Rome.  It  soon  bt-canie  an  established  maxim 
in  the  papal  system  of  [jolicy,  that  all  ccclcsiiustical  persons 
and  all  ecclesiastical  causes  should  be  solely  and  entirely  sul>- 
ject  to  ecclesiastical  jurisdiction  only;  which  jurisdtclion  was 
supposed  to  be  lodged  in  the  first  place  and  immediately  in 
the  pope,  by  divine  indefeasible  right  and  investiture  from 
Christ  himself;  and  derived  from  tJic  pope  to  all  inferior 
tribunals.  Hence  the  canon  law  lays  it  down  as  a  rule,  that 
•*  sacerdatcs  a  regilnis  honot-andi  sunly  non  judicandi  o ;"  and 
places  an  emphatic  reliance  on  a  fabulous  talc  which  it  tells 
of  the  emperor  t'onstantinc  ;  tlint  when  some  petitions  were 
brought  to  him,  imploring  the  aid  of  his  authority'  against 
certain  of  his  bishops,  accused  of  oppression  anil  injusltce, 
he  caused  (says  the  holy  canon)  the  petitions  to  be  burnt  in 
tlieir  presence,  dismissing  them  with  this  valeiliction ;  "  ile 
"  et  intn-  vos  caiisas  vcstroi  discutitcj  quia  dignum  non  est  ut 
*'  jttdiccmus  Deof."' 

It  was  not  however  till  after  the  Norman  conquest,  thnt 
this  doctrine  was  received  in  England ;  when  William  I. 
(whose  title  was  warmly  espoused  by  die  monasteries,  which 
he  liljcrally  endowed,  and  by  the  foreign  clergy,  whom  he 
brought  over  in  shoals  from  France  and  Italy,  and  plante<l  in 
the  best  preferments  of  die  English  church,)  was  at  length 
prevailed  upt>n  to  establish  thi-»  fatal  encroachment,  and  sepa- 
rate the  ecclesiastical  court  from  the  civil :  whether  actuated 
by  principles  of  bigotry,  or  by  diosc  of  a  more  rcfinctl  ix»licy, 
in  order  to  discountenance  the  laws  of  king  E<lwHnl,  alKiund> 
ing  with  the  spirit  of  Saxon  liberty,  is  not  altogether  certain. 
[  63  ]  Hut  the  latter,  if  not  the  cause,  was  undoubtedly  die  con- 
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seijnencc  of  this  separation:  for  the  Saxon  laws  were  soon 
overborne  by  the  Normnn  justiciaries,  when  the  county- 
court  fell  into  disregard  by  tlie  bishop's  ivitlKlrawing  his  pre- 
sence, in  obedience  to  the  charter  of  the  conqueror'':  which 
prohibited  any  spiritual  cause  from  being  tried  in  the  secuUir 
courts,  and  commanded  the  suitors  to  appear  before  the 
bishop  only,  whose  decisions  were  directed  tn  conform  to  the 
canon  law*-'. 

King  Henry  the  first,  at  his  accession,  among  other  re- 
storations of  the  hiws  of  king  Edwari!  the  confessor,  revived 
this  of  the  union  of  the  civil  and  ecclesiastical  courts'.  Which 
was,  according  to  sir  Edward  Coke*,  atler  the  great  heat  of 
the  conquest  was  past,  only  a  restitution  of  the  aiitient 
law  of  England.  This  however  was  ill-relished  by  the  po- 
pish clergy,  who,  unclear  the  guidance  of  that  arrogant  pre- 
late, archbishop  Anselm,  very  early  disapproved  of  a  measure 
that  put  thetn  on  a  level  with  the  profane  laity,  and  subjected 
spiritual  men  and  causes  to  the  inspection  of  the  secular  ma- 
gistrates: antl  therefore  in  their  synod  at  Westminster, 
3  Hen.  1.  they  ordained  that  no  bishop  should  attend  the 
discussion  of  temporal  causes^  ;  which  soon  dissolved  this 
newly  effected  union.  And  when,  upon  the  death  of  king 
Henry  the  first,  the  usurper  Stephen  was  brought  in  and  sup- 
ported by  the  clerg}',  we  find  one  article  of  the  oath  which 
they  imposed  upon  him  was,  that  ecclesiastical  persons  and 
ecclesiastical  causes  should  be  subject  only  to  the  bishop's  ju- 

*  Unlc  Hist  C.  L.  102.  Scldon  in  tatu  cojU  ail  comitnlm  ct  httndraln,  sicul 
Ettdm^  jK  €.  I.  24.  4  Inst.  259.  Witk.  fec<»-int  Itrnjutre  regis  Ediuardi.  (Cart. 
LL.Angl.  Satmu  292.  lltn.  I.  in  S]>flm.  cod.  vel.  Ifguin.  305.) 

*  NvUtu  <fimcnj»u  vei  ordiidiaconus  dg  And  what  \%  here  obscurely  liintGd  at, 
Ugibu*  cjHKopalilnu  amplius  in  hundred  is  fully  oxplaiiied  by  Lis  code  of  Uws 
yiUritii  teneatU,  tiec  cntttrtm,  piac  ad  re-  extant  in  the  red  book  of  the  exchequer, 
^bun  aHimaruTix  pcriinel,  ad  judicium  tliough  iii  general  but  of  doubtful  nu- 
weultiriitn*  hominHm  adducant :  ted  qui-  thority.  cap.  R,  Generttliet  comitittuuni 
CUHftH  lecundum  epiicojKiiet  leges,  de  jttaciia  certin  loci*  et  licihus  tencantur. 
quacvnque  coioa  vet  cvljxi  interpeilalus  IntcrsitU  autem  qiiscoj/i,   conitet,  ^c.  ,• 

fuerii,  ad  locum,  iptem,  ad  hoc  e/nicopiu  et  agantur  prima  debita  verat  ehristiani- 

eUgerit  et  nominanrrit,   fvniat ;  ibiqxtc  de  tatitjuro,  teeundo  regit  iJacita,  inshrmo 

cauta  itet  rvljxi  tiut  reipondeal ;  et  mm,  le-  causae  singtdorutn  digni»  tatii/iuUionibut 

cundum  hundred,   led  lecundum  canonet  erpleanlur. 
et  ejnMcopalrt  lege*,  rertum  Dea  et  ejjiMcojw         *  2  ln»t.  70- 

lunfaciat.  Wilk.  292.  *  AV  f/ru«-nj>i  Mectlarium  jtlacilorxm 

'  J"o/.7  et  praerijno,  ul  omnti  de  eomi-  nfflciwm  $utctj>iani.    'Spwlm.  Cod.  301. 
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risdiction'.  And  as  it  was  about  that  time  that  the  contest  and 
emulation  began  between  the  laws  of  England  and  those  of 
Rome^,  tlie  temporal  courts  adhering  to  the  former,  and  the 
spiritual  adopting  thu  latter  as  tlieir  rule  of  proceeding,  this 
widened  the  breach  between  them,  and  made  a  coalition  after- 
wards impracticable ;  which  probably  would  else  have  been 
effected  at  the  general  reformation  of  llie  chiircli. 

In  briefly  recounting  the  various  s|>ecies  of  ecclesiastical 
courts,  or,  as  they  arc  often  styled,  courts  christian,  {curiae 
christianitatiSf)  I  shall  begin  with  the  lowest,  and  so  ascend 
gradually  to  the  supreme  court  of  appeal',  - 

1.  The  archdeacon's  court  is  the  most  inferior  court  in  the 
whole  ecclesiastical  polity.  It  is  held  in  thp  archdeacon's  ab- 
sence before  a  judge  appointed  by  himself^  and  called  his 
official ;  and  its  jurisdiction  is  sometimes  in  concurrence  with, 
sometimes  in  exclusion  of,  the  bishop's  court  of  the  diocese. 
From  hence,  liowever,  by  statute  24  Hen.  VIII.  c.  12.  an 
appeal  lies  to  that  of  the  bishop. 

2.  The  consistent^  court  of  every  tliocesan  bishop  is  held  in 
tlieir  several  catJiedrals,  for  the  trial  of  all  ecclesiastical  causes 
arising  within  their  res[>ective  dioceses.  'Die  bishop's  chan- 
cellor, or  his  commissary,  is  tlie  judge ;  and  from  his  sentence 
an  appeal  lies,  by  virtue  of  the  same  statute,  to  the  archbishop 
of  each  province  respectively. 

3.  The  court  of  arches  is  a  court  of  appeal  belonging  to 
the  archbishop  of  Canterbury ;  whereof  the  judge  is   called 

L  ^^  J  the  dean  of  the  arches  ,•  because  he  antiently  held  his  court  in 
the  church  of  Saint  Mary  le  bo's;,  [sancta  Maria  de  araibus,) 
tliough  all  tlie  principal  spiritual  courts  are  now  holdcn  at 
doctors'  commons.  His  proper  jurisdiction  is  only  over  the 
thirteen  peculiar  parishes  belonging  to  the  archbishop  in  Lon- 
don ;  but  the  office  of  dean  of  the  arches  having  been  for  a 
long  tinieunitetl  with  that  of  the  archbishop's  principal  official, 
he  now,  in  right  of  the  last-mentioned  office,  (as  doth  also  the 

'  Spclm.  Cod.  310.  tcdrtmnii  lit  lau-,  Wood**  nutihJe  of  tkr 

*  Sec  VoL  I.  intrad.  f  I.  a>mmon  law,  Mid  OughtOft'*  ordo  jmdi- 

I  For  futhcT  particuian,  MC  Bura'i    curvm. 
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official  principal  of  the  archbishop  of  York,)  receives  and  de- 
termines appeals  from  the  sentences  of  all  inferior  ecclesiasti- 
cal courts  within  the  province.  And  from  him  an  appeal  lies 
to  the  king  in  chancery,  (that  is,  to  a  court  of  delegates  ap- 
pointed under  the  king's  great  seal,)  by  statute  25  Hen.  VII f, 
c-  19.  as  supreme  head  of  the  English  Church,  in  the  place 
of  the  bishop  of  Rome,  who  formerly  exercised  tins  jurisdic- 
tion ;  which  circumstance  alone  will  furnish  the  reason  why 
the  popish  clergy  were  so  anxious  to  separate  the  spiritual 
court  from  the  temporal. 


i.  The  court  of  peculiars  is  a  branch  of  and  annexed  to 
the  court  of  arches.  It  has  a  jurisdiction  over  all  those 
parishes  dispersed  through  die  province  of  Canterbury  in 
the  midst  of  other  dioceses,  which  are  exempt  from  the 
ordinary's  jurisdiction,  and  subject  to  the  metropolitan  only, 
Alt  ecclesiastical  causes,  arising  witliin  these  peculiar  or 
exempt  jurisdictions,  are,  originally,  cognizable  by  this 
court ;  from  which  an  appeal  lay  formerly  to  the  pope,  but 
now  by  the  statute  25  Hen.  VIII.  c.  19.  to  the  king  in 
chancery. 


S.  The  prerogative  court  is  established  for  the  trial  of  all 
testamentary  causes,  where  the  deceased  hath  left  botia  nota- 
bilia  within  two  different  dioceses.  In  which  case  the  pro- 
bate of  wills  belongs,  as  we  have  formerly  seen™,  to  the 
archbishop  of  the  province,  by  way  of  special  prerogative. 
And  all  causes  relating  to  the  wills,  administrations,  or  le- 
gacies of  such  persons  are,  originally,  cognizabie  herein, 
before  a  judge  appointed  by  the  archbishop,  called  the  judge 
of  the  prerogative  court;  from  whom  an  appeal  lies  by  sta-  C  66  ] 
tute  25  Hen.  VI 11.  c.  19.  to  the  king  in  chancery,  instead  of 
the  pope,  as  formerly. 

I  PASS  by  such  ecclesiastical  courts  as  have  only  what  is 
called  a  voluntary,  and  not  a  contentimis  jurisdiction ;  which 
are  merely  concerned  in  doing  or  selling  what  no  one  op- 
poses, and  which  keep  an  open  ofHce  for  that  purpose,  (as 

■«  Book  11.  ch.  32. 
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ffranting  dispensations,  licences,  faculties  (2),  and  other  rem- 
nants of  the  pnpai  extortions,)  but  do  not  concern  them- 
selves with  administering  redress  to  any  injury ;  and  shall 
proceed  to 

6,  The  great  court  of  appeal  in  all  ecclesiastical  causes, 
viz.  die  court  of  ddcgatesy  Jttdices  dckgatii  a|>pointe(l  by  the 
king's  commission  under  his  great  seal,  and  issuing  out  of 
chancery,  io  represent  his  royal  person,  and  hear  all  appeals 
to  him  made  by  virtue  of  the  before-mentioned  statute  tif 
Henry  VIII.  This  commission  is  fre(]uently  filled  with  lords, 
spiritual  and  temporal,  and  always  with  judges  of  the  courts 
at  Westminster,  an<l  doctors  of  the  civil  law.  Appeals  to 
Rome  were  always  looked  upon  by  the  English  nation,  even 
in  the  times  of  popery,  with  an  evil  eye;  as  being  contrary 
to  the  liberty  of  the  subject,  the  honour  of  the  crown,  niul  die 
independence  of  the  whole  realm  ;  and  were  first  intro<hiced 
in  very  turbulent  times  in  the  sixteenth  year  of  king  Stephen 
{A.D.  1151.)i»t  the  same  period  (sir  Henry  Spel man  ob- 
serves) lliut  the  civil  and  canon  laws  were  first  imported  into 
England".  Btit,  in  a  few  years  after,  to  obviate  this  growing 
practice,  the  constitutions  made  at  Clarendon,  11  Hen.  II. 
on  account  of  the  tlisturbances  raised  by  archbishop  Becket 
and  other  zealots  of  tlie  holy  see,  expressly  declare*,  that  ap- 
peals in  causes  ecclesiastical  ought  to  lie,  from  the  archdea- 
con to  the  diocesan;  fron*  the  diocesan  to  the  archbishop  of 
the  province ;  and  from  the  archbishop  to  the  king ;  and  are  not 
to  proceed  any  farther  without  special  liceJice  from  the  crown. 
But  the  ludijippy  ndvantfTge  that  was  given  in  the  reigns  of 
king  John,  and  his  son  Henry  the  third,  to  the  encroaching 
r  yji^  1  power  of  the  pope,  who  was  ever  vigilant  to  improve  all  op- 
portooities  of  extending    his   jurisdiction    hither,   at   length 

■  Cod.  vel.  Ug.  315.  °  Chap.  8. 


(s)  Theie  facuUin  must  not  be  ronrounded  with  thoie  which  are 
granted  for  the  regulation  of  nmttent  relntiiig  to  cliurch-buililing*,  oma- 
ownts,  ppws,  Ac.  which  arc  not  matter*  of  conrsc,  nml  the  disputes  re- 
ipeclinB  winch  nrc  tried  in  the  rc<spcttive  ecclcsiiisticsd  courts  niciitioncil 
in  the  text.  Dut  r»cuUic»  for  holding  two  bt-'neficiw,  Sec.  ore  here  in- 
teoded. 
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rivetted  the  custom  of  appealing  to  Rome  hi  causes  eccle- 
siastical so  strongly,  that  it  never  could  be  thorouglily  broken 
off,  till  the  grand  rupture  happened  in  tlie  reign  of  Henry 
the  eighth ;  when  all  the  juriediction  usurped  by  the  pope 
in  matters  ecclesiastical  was  restored  to  the  crown,  to  which 
it  originally  belonged:  so  diat  the  statute  25  Henry  VIII. 
was  but  declaratory  of  the  antient  law  of  the  realm''.  But  in 
case  the  king  himself  be  party  in  any  of  these  suits,  the 
appeal  does  not  tlien  lie  to  him  in  chancery,  whicli  would  be 
absurd;  but  by  the  statute  2*  Hen.  VII L  c.  12.  to  all  the 
bishops  of  Uie  realm,  assembled  in  the  upper  house  of  convo- 
cation. (3) 


7.  A  COMMISSION  of  review  is  a  commission  sometimes 
granted,  in  extraordinary  cases,  to  revise  the  sentence  of  the 
court  of  delegates;  when  it  is  apprehended  they  have  been 
led  Into  a  material  error.  This  comniission  the  king  may 
grant,  nUhough  the  statutes  24-  &  25  Hen.  VIII.  before  cited 
declare  the  sentence  of  the  delegates  definitive :  because  the 
pope  as  supreme  head  by  the  canoji  law  used  to  grant  such 
commission  of  review;  and  such  authority  as  the  pope  here- 
tofore exerted,  is  now  annexed  to  the  crown  *•  by  statutes 
26 Hen. VIII.  c.l.  and  1  Eliz.  c.l.  But  it  is  not  matter 
of  right,  which  the  subject  may  demand  ex  debito  justitiae ; 
but  merely  a  matter  of  favour,  and  which  therefore  is  often 
denleil. 

Thesk  are  now  the  principal  courts  of  ecclesiastical  juris- 
diction ;  none  of  which  are  allowed  to  be  courts  of  record ; 
no  more  than  was  another  much  more  formidable  jurisdiction, 
but  now  deservedly  annihilated,  %nz.  the  court  of  the  king's 
high  commiss^ion  in  causes  ecclesiastical.  Tliis  court  was 
erected  and  united  to  the  regal  power'  by  virtue  of  the  statute 
1  Eliz.  c.  1-  instead   of  a  larger  jurisdiction  which  had  before 


■■  4lnct.  341. 


■^  Ibiii. 


•f  Inst.  324, 


(3)  Not  to  oil  the  bishops  of  the  realm,  but  of  the  province,  where  the 
matter  is  begun ;  indeed,  as  has  been  correctly  obscrvcil  by  Mr.  Christian 
in  Ihiu  note  on  this  passage,  there  cnn  be  no  *uch  n^sciiibl)'  iis  ihat  de- 
scribed in  the  lest,  for  the  convocation  is  a  provincia]  asscaibly  Udd  in 
each  province. 
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been  exercised  under  die  pope's  authority.  It  was  intended 
r  68  D  to  vindicate  the  dignity  and  peace  of  the  church,  by  reform- 
ing, ordering,  and  correcting  the  ecclesiastical  state  and  per- 
sons, and  all  manner  of  errors,  heresies,  schisms,  abuses,  of- 
fences, contempts,  and  enormities.  Under  the  shelter  of  which 
very  general  words,  means  were  found  in  that  and  the  two 
succeeding  reigns,  to  vest  in  the  high  commissioners  extra- 
ordinary and  xilmost  despotic  powers,  of  fining  and  impri- 
soning ;  which  they  exerted  much  beyond  the  degree  of  the 
offence  itself,  and  frequently  over  offences  by  no  means  of  spi- 
ritual cognizance.  (4}  For  these  reasons  this  court  was  justly 
abolished  by  statute  16  Car.  I.  c.ll.  And  the  weak  and  il- 
legal attempt  that  was  made  to  revive  it,  during  the  reign  of 
king  James  the  second,  senxd  only  to  hasten  that  infatuated 
prince's  ruin. 

II.  Next,  as  to  the  courts  military.  The  only  court  of 
this  kind  known  to,  and  established  by,  the  |>ermancnt  laws 
of  tlie  land,  is  the  court  of  rAnWrj^  formerly  heUl  before  the 
lord  high  coiistuble  and  earl  marshal  of  England  jointly,  but 
since  the  attainder  of  Stafford  duke  of  Buckingham  under 
Henry  VII I.,  and  the  consequent  extinguishment  of  the  office 
of  lord  high  constable,  it  hath  usually  with  respect  to  civil 
matters  been  held  before  the  carl  marshal  only'.  This  court 
by  statute  1.S  Ric.  II.  c.  2.  hath  cognizance  of  contracts  and 
other  matters  touching  deeds  of  arms  and  war,  as  well  out  of 
the  realm  as  within  it.  And  from  its  sentences  an  appeal 
lies  immediately  to  the  king  in  person".  This  court  was 
in  great  reputation  in  the  times  of  pure  chivalry,  and  af- 
terwards during  our  connexions  with  the  continent,  by  Uie 
territories  which  our  princes  held  in  France :  but  is  now 
grown  almost  entirely  out  of  use,  on  account  of  the  feebleness 
of  its  jurisdiction  and  want  of  power  to  enforce  its  judg- 
ments ;  as  it  can  neither  fine  nor  im|)rison,  not  being  a  court 
of  record". 


I  Lev.  230.     Show.  Fori.  Cm.  Sa        *  T  Mod.  127. 
4  IncL  125. 


(4)  Ai  to  ihc  general  legality  of  this  court's  proceeding  to  fine  and  im- 
prisonment, fee  4  Init.  394. 
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III.    The  maritime  courts,   or  such  as  have  power  and 

jurisdiction  to  determine  all  maritime  injuries,  arijiing  upon 
the  seas,  or  in  parts  out  of  the  reach  of  the  common  law,  are  [  69  1 
only  tlie  court  of  admiralty,  and  it's  courts  of  appeal.  The 
court  of  admiralty  is  held  before  the  lord  high  admiral  of 
England,  or  his  deputy,  who  is  called  the  judge  of  the  court. 
According  to  sir  Henry  Spelmnn ",  and  Lambard ",  it  was 
first  of  all  erected  by  King  Edward  the  third.  It's  proceedings 
are  according  to  the  method  oftlie  civil  law,  like  those  of  the 
ecclesiastical  courts ;  upon  which  account  it  is  usually  held 
at  the  same  place  with  the  superior  ecclesiastical  courts,  at 
doctors'  commons  in  London.  It  in  no  court  of  record,  any 
more  than  the  spiritual  courts.  From  the  sentences  of  the 
admiralty  judge  an  appeal  always  lay,  in  ordinary  courscj 
to  the  king  in  clumcery,  as  may  be  collected  from  statute 
25  Hen.  VIII.  c.  19.  which  directs  tlie  appeal  from  the  arch- 
bishop's courts  to  be  determined  by  persons  named  in  the 
king's  commission,  "  like  as  in  case  of  appeal  from  the  admiral- 
"  court."  But  this  is  also  expressly  declared  by  statute  8  Elijs. 
c.  5.  which  enacts,  that  upon  appeal  made  to  the  chancery, 
the  sentence  definitive  of  the  delegates  aj>pointed  by  commis- 
sion shall  be  final. 

•) 
Appeals  from  tlie  vice-admiralty  courts  in  America,  and 
our  other  plantations  and  settlements,  may  be  brought  before 
the  courts  of  admiralty  in  England,  as  being  a  branch  of  the 
admiral's  jurisdiction,  though  they  may  also  be  brought  l>e- 
fore  the  king  in  council.  But  in  case  of  prize  vessels,  taken 
in  time  of  war,  in  any  part  of  the  world,  and  condenmed  in 
any  courts  of  admiralty  or  vice-admiralty  as  lawful  prize, 
the  appeal  lies  to  certain  commissioners  of  appeals  consisting 
chiefly  of  the  privy  council,  and  not  to  judges  delegates. 
And  this  by  virtue  of  divers  treaties  with  foreign  nations ;  by 
which  particular  courts  are  establishetl  in  all  the  maritime 
countries  of  Europe  for  the  decision  of  this  question,  whether 
lawful  prize  or  not :  for  this  being  a  question  between  sub- 
jects of  different  states,  it  belongs  entirely  to  the  law  of 
nations,  and  not  to  the  municipal  laws  of  either  country,  to 
determine  it.     The  original  court,  to  which  this  question  is  [  70  ] 


*  Giou.  IS.  *  Archeion,  41. 
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permitted  in  England,  is  the  court  of  mlmirftlty;  and  tlie 
court  of  appeal  is  in  effect  the  king's  privy  council,  the  mem- 
bers of  which  are,  in  consequence  of  treaties,  commissioned 
under  the  great  seal  for  this  purjiose.  In  1 748,  for  the  more 
speedy  determination  of  appeals,  the  judges  of  the  courts  of 
AVestminster-hallt  though  not  privy  counsellors,  were  added 
to  the  commission  then  in  being.  But  doubts  being  con- 
ceived concerning  the  validity  of  that  commission,  on  ac- 
count of  such  addition,  the  same  was  confirmed  by  statute 
22  Geo.  II.  C.3.  with  a  proviso,  that  no  sentence  given  under 
it  should  be  valid,  unless  a  majority  of  the  commisaioncrs 
present  were  actually  privy  counsellors.  But  this  did  not, 
I  apprehend,  extend  to  any  future  commissions :  and  such  an 
aildition  became  iudeed  totally  unnecessary  in  the  course  of 
the  war  which  commenced  in  1 756 ;  since  during  the  whole 
of  tliat  war,  the  commission  of  appeals  was  regularly  attended 
and  all  its  decisions  conducted  by  a  judge,  whose  masterly 
acquaintance  with  the  law  of  nations  was  known  and  revered 
by  every  state  in  Europe  y.  (5) 

I*  See  the  lentiments  or  Llic  prcmident  Pru«iitn  m^ttty't  E^foikion  dt*  motifi, 

Montesquieu,  nnd  M.Valtcl,  (■  subject  ^c.J.D-  1753.  (MoOtosquWu'a  Ictten; 

of  the  king  of  Pniisia,)  on  the  ontwcr  5  Mar.  1753.     V«Uel'«  drvit  de  gem. 

traniniittcd  by  the  English  court  to  his  t.  S.  c.  7.  {  84. } 


(3)  Lord  Mntwfleld  is  here  atlnded  lo.  The  answer  to  the  Erpotition 
det  Motift,  &c.  it  si^ed  by  Sir  G.  Lee,  judge  of  the  prerogative  court,  Dr. 
Paul,  ndvocatc-Rcncral,  Sir  I).  Rjder,  uttorncy,  and  Sir  W.  Murray,  so- 
licitor-general ;  but  Lord  M.  frequently  declared  to  hit  fricndt,  that  it  wu 
entirely  bit  own  eompoHtion,  WnWuiny't  Life  of  Lord  M,  p.  484.  Mod* 
tCMjuicti  calls  it  »nc  rrpoiuc  tans  rcplique. 
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CHAPTER    THE     SIXTH. 

OP  COURTS  OP  A   SPECIAL 
JURISDICTION. 


TN  the  two  preceding  chapters  we  have  considered  the 
several  courts,  whose  jurisdiction  is  public  and  general  j 
and  which  are  so  contrived  that  some  or  other  of  tliem  may 
administer  redress  to  every  possible  injury  that  con  arise  in  the 
kingdom  at  large.  There  yet  remain  certain  others,  whose 
jurisdiction  is  private  and  special,  confined  to  particular 
spots,  or  instituted  onJy  to  redress  particular  injuries.  These 
are. 


1.  The  forest  courts,  instituted  for  the  government  of  the 

king's  forests  in  different  parts  of  the  kingdom,  and  for  the 
punishment  of  ai!  injuries  done  to  the  king's  deer  or  vctiisoii, 
to  the  vnt  or  greens werd,  and  to  the  covert  in  which  sucli 
deer  are  lodged.  These  are  the  courts  of  attachmenls^  of  re- 
gardf  of  sxceinmofef  and  of  jtistice-seat.  The  court  of  attach- 
ments^ 'isoodmotcy  or  forty  days  court,  is  to  be  held  before 
llie  verderors  of  the  forest  once  in  every  forty  days ' ;  and  is 
instituted  to  inquire  into  all  offenders  against  vert  and  veni- 
son *• ;  who  may  be  attached  by  their  bodies,  if  taken  with 
tlie  mainour,,  (or  mainoawre,  a  mamtf)  that  is,  in  the  very  act 
of  killing  venison,  or  stealing  wood,  or  preparing  so  to  do,  or 
by  fresh  and  immediate  pursuit  after  the  act  is  done " ;  else 
they  must  be  attached  by  Uieir  goods.  And  in  this  forty  days 
court  the  foresters  or  keepers  are  to  bring  in  their  attach- 


•  Cart,  dtforeu.  9  HcH.  HI.  C.  8. 
•■  4  InsU  289. 
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nicnta,  or  presentiuenls  dc  viridi  et  x>aiatione ,-  aiid  the  ver- 
derors  are  to  receive  the  same,  and  to  enrol  them,  and  to 
certify  them  under  dieir  seals  to  the  court  of  justice-seat,  or 
sweinmote  "^ :  for  this  court  can  only  inquire  of,  but  not  con- 
vict offenders.  ( 1 )  2.  The  court  ofreganf,  or  survey  of  dogs,  is 
to  be  holden  every  third  year  for  the  iawtng  or  exjwditation  of 
mastiffs,  which  is  done  by  cutting  off  the  claws  and  ball  (or 
t  72  ]  pelote)  of  the  fore-feet,  to  prevent  them  from  running  after 
deer  *.  No  other  dogs  but  m«astiff!>  are  to  be  thus  lawed  or  ex- 
peditated,  for  none  other  were  permitted  to  be  kept  within  the 
precincts  of  the  forest ;  it  being  supposed  that  the  keeping  of 
these,  and  these  only,  was  necessary  for  the  defence  of  a  man's 
house'-  (2)  3.  The  court  o^ svaeinmote  is  to  be  holden  before 
the  verderors,  as  judges,  by  the  steward  of  the  sweinmote  thrice 
in  every  year  ',  the  sweins  or  freeholders  within  tlie  forest  com- 
posing the  jury.  The  principiU  jurisdiction  of  tliis  court  is, 
first,  to  inquire  into  the  oppressions  and  grievances  committed 
by  tlie  officers  of  tlie  forest ;  "  de  super-onet-atione  Jbrestari- 
"  orziffl,  et  tUiorum  mini strommjbr est ae .-  et  de  eorum  oppressioni- 

*  Cart.  de/ortU.  c.l6.  '4  In»l.  508. 

*  lind.  c.  6.  <  Cart.  lUJiireit.  c.  S. 

(1)  If  the  tretpatt  committed  be  under  the  value  of  four-pence,  this 
court  of  attachment!  may  determine  the  complaint ;  the  verderon  asee*- 
sing  the  fine,  and  causing  the  same  to  be  levied  to  the  use  of  the  king. 
Manwood,  title  Attachment  Court,  pi.  10. 

(2)  It  docs  not  appear  either  from  the  carta  deforttld,  or  Manwood,  that 
there  was  any  such  thing  a»  a  court  of  regard.  In  every  forest  there  were 
properly  twelve  rcgnrders,  sometimes  appointed  by  letters  patent,  some- 
tunes  by  the  chief  justice  in  eyre,  and  sometimes  chosen  by  the  iihcriflr,  in 
obedience  to  n  writ  from  the  king :  their  office  is  pretty  largely  described 
by  Manwood  ;  it  consisted  principally  in  a  minute  survey  of  the  forest 
every  third  year,  not  merely  for  ascertaining  occasional  oilenccs  a^nst 
vert  and  venison,  but  encroachments,  felling  of  timber,  defect  of  fences, 
keeping  oi  bows  and  arrows,  or  other  implements  for  the  dettruclion  of 
game,  in  short,  every  thing  of  every  kind  which  contravened  the  forest 
laws.  Manwood  observesi,  that  they  were  first  made  to  controul  the  other 
officers  of  the  forest.  It  was  at  the  time  of  the  making  this  regard,  that 
k  ever)'  third  year,  that  the  cxpeditation  of  the  niastiflt  was  to  take  place, 
and  it  was  part  oi  die  rcgardcr's  duty  to  take  care  that  it  was  not  evaded. 
They  arc  to  make  a  roll  of  all  oflences.  and  bring  it  either  to  the  court  of 
Attachments  or  sweinmote,  and  afterwards  Xo  certify  it  to  the  lord  chief 
jiutice  in  eyre  at  the  next  general  sessions  of  the  forest.  Maawood,  tit. 
lU^pMCTS. 
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•*  bus  populo  regis  illafis .-"  and,  secondl}',  to  receive  aiul  try 
presentments  certified  from  the  court  of  attachments  (3)  against 
offences  in  vert  and  venison  ^.  And  this  court  may  not  only 
inquire,  but  convict  also,  which  conviction  shall  be  certified  to 
the  court  of  justice-seat  under  the  seals  of  the  jury;  for  this 
court  cannot  proceed  to  judgment '.  But  the  principal  court 
is,  4.  The  court  of  Jusftcc-srat,  whicli  is  held  before  the  chief 
justice  in  eyre,  or  chief  itinerant  judge,  capiialis  justifiarius 
in  t'/inere,  or  his  deputy;  to  hear  and  determine  all  trespasses 
within  the  forest^  and  all  claims  of  franchises,  liberties,  and 
privileges,  and  all  pleas  and  causes  whatsoever  therein 
arising  **.  It  may  also  proceed  to  trj'  presentments  in  the 
inferior  courts  of  the  forests,  and  to  give  judgment  upon 
conviction  of  the  sweinniote.  And  tlie  chief  justice  may 
therefore  after  presentment  made,  or  indictment  found,  but 
not  before',  issue  his  warrant  to  the  officers  of  tlie  forest  to 
apprehend  Uie  offenders.  It  may  be  held  everj'  third  year ; 
and  forty  days  notice  ought  to  be  given  of  its  sitting.  This 
court  may  fine  and  imprison  for  offences  within  the  forest  ", 
it  being  a  court  of  record:  and  therefore  a  writ  of  error  lies 
fi-om  hence  to  the  court  of  king's  bench,  to  rectify  and  re- 
dress any  mal-administrations  of  justice  ° ;  or  the  chief  justice 
in  eyre  may  adjourn  any  matter  of  law  into  the  court  of 
king's  bench  ".  These  justices  in  eyre  were  instituted  by  [  "73  J 
king  Henry  II.,  A.  D.  118*  P;  and  their  courts  were  for- 
merly very  regularly  held ;  but  the  last  court  of  justice-seat 
of  any  note  was  that  holden  in  the  reign  of  Charles  I.,  before 
the  earl  of  Holland  ;  the  rigorous  proceedings  at  which  are 
reported  by  sir  William  Jones.     After  the  restoration  another 

li  Stat.  34  £dw.  I.  c.  h  "4  I»t  313. 

'  4  Inst.  2S9.  "  IbvL  897, 

"  IHd.'i.m.  o/Nrf.  295. 

'  Stot.  1  Edw,  II  I,  c.  8.  7  Hie.  II.c.  4.  "  Hoveden. 


(5)  Or  presented  by  the  regarders-  The  times  for  holding  the  swein- 
mote  are  specified  by  the  Carta  de  Forcsti,  to  be  fifteen  days  before  Mi- 
chBelDiBS,  when  the  agistors  of  the  forest  met  to  take  in.  the  agistments ; 
about  Martinmas  when  they  collected  pannage,  or  the  money  for  feeding 
on  the  tnttst  of  the  trees;  and  fifteen  days  before  St.  John  the  Baptist, 
when  they  met  to  fawn  the  deer. 

VOL.  III.  o 
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was  held,  p-o  forma  only,  before  the  earl  of  Oxford  "> ;  but 
since  the  tera  of  the  revolutioji  in  1688,  the  forest  laws 
liave  fallen  into  total  disuse,  to  the  great  advantage  of  the 
subject. 

II.  A  SECOND  species  of  restricted  courts  is  that  of  com- 
missioners  of  sevceis.  Tliis  is  a  temporary  tribunal  erected  by 
virtue  of  a  commission  under  the  great  sealj  which  formerly 
used  to  be  granted  pro  re  nata  at  tiie  pleasure  of  the  crown  ', 
but  now  at  the  discretion  and  noinination  of  the  lord  chan- 
cellor,  lord  treasurer,  'and  chief  justices,  pursuant  to  the 
statute  23  Hen.  VIII.  c.  5.  Tlieir  jurisdiction  is  to  overlook 
the  repairs  of  sea  banks  and  sea  walls ;  and  the  cleansing  of 
rivers,  public  streams,  ditches,  and  other  conduits,  whereby 
any  waters  are  carried  off:  and  is  confined  to  such  county 
or  particular  district  as  the  commission  shall  expressly  name. 
The  commissioners  are  a  court  of  record,  and  nuiy  fine  and 
imprison  for  contempts ' ;  and  in  the  execution  of  their  duty 
may  proceed  by  jury,  or  upon  their  own  view,  and  may 
take  order  for  the  removal  of  uny  annoyances,  or  the  safe- 
guard and  conservation  of  the  sewers  within  their  commis« 
sion,  either  according  to  the  laws  and  customs  of  Romney- 
marsh ',  or  otherwise  at  their  own  discretion.  They  may 
also  assess  such  rates,  or  scots,  upon  tlie  owners  of  lauds 
within  their  district,  as  they  shall  judge  necessary:  and,  if 
any  person  refuses  to  pay  them,  the  commissioners  may  levy 
the  same  by  distress  of  his  goods  and  chattels ;  or  diey  may, 
by  statute  23  Hen.  VIII.  c,  5.,  sell  his  freehold  lands  (and 
by  the  7  Ann.  c.  10.  his  copyhold  also)  in  order  to  pay  such 
scots  or  assessments.  But  their  conduct  is  under  the  control 
of  the  court  of  king's  bench,  which  will  prevent  or  punish 
any  illegal  or  tyrannical  proceedings  ".  And  yet  in  the  reign 
of  king  James  I.,  (8  Nov.  I6I6,)  the  pri^y  council  took 
upon  them  to  order,  that  no  action  or  complaint  should  l>e 

■«  Nort>i'«  Life  of   Lord    Guildford,  tabic    Uwi    of    BCM-«n,    coniposcJ    by 

45.  Ilennr  dc  Bathe,  a  veticralilc  judge  in 

'F.N.B.  IIS.  the   reign   of  king    Henry  the   tliinl  • 

*  1  Bid.  145.  from  which  laws  all  commiMioncn  of 

'  RoBmcy-awnh,  in  Uie  county  of  tewen  in  £i\f  land  may  receive  light  uid 

Kant,  K  tnct  ooauining  yi.OQO  acres,  direction.     [*  Iiut.  27&) 

b  fVwriMd  by  certain  aatient  and  cqui.  »  Cro.  Jk.  336. 
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prosecuted  agaiast  the  commissioners,  uuless  before  tliat 
board ;  and  committed  several  to  prison  wito  had  brought 
such  actiotis  at  common  law,  till  tliey  sbouUl  release  the  same  : 
and  one  of  tiie  reasons  for  discharging  sir  Edwoi'd  Coke  from 
his  office  of  lord  chief  justice  was  for  countenancing  those 
legal  proceedings '.  The  pretence  for  which  arbitrary  mea- 
sures was  no  other  than  the  tyrant's  plea  *■,  of  the  necessity  of 
unh'mited  powers  in  works  of  evident  utility  to  the  public, 
*'  the  supreme  reason  above  all  reasons,  which  is  the  salva- 
*'  tion  of  the  king's  lands  and  people."  But  now  it  is  clearly 
held,  that  titis  (as  well  as  all  other  inferior  jurisdictions)  is 
subject  to  the  discretionary  coercion  of  his  majesty's  court  of 
king's  bench  ". 

III.  The  court  of  policies  of  assurance^  when  subsisting,  is 
erected  in  pursuance  of  the  statute  43  Eiiz.  c.  12.  which 
recites  the  immemorial  usage  of  policies  of  assurance^  "  by 
*'  means  whereof  it  conieth  to  pass,  upon  the  loss  or  perishing 
**  of  any  ship,  there  followeth  not  the  undoing  of  any  man, 
"  but  the  loss  lighteth  rather  easily  upon  many  than  heavy 
*'  upon  few,  and  rather  upon  them  that  adventure  not,  than 
"  upon  those  that  do  adventure ;  whereby  all  merchants, 
"  especially  those  of  the  younger  sort,  are  allured  to  venture 
**  more  willingly  and  more  freely  :  and  that  heretofore  such 
"  assurers  hud  used  to  stand  so  justly  and  precisely  upon  their 
**  credits,  as  few  or  no  controversies  had  arisen  diereupon  ; 
"  and  if  any  had  grown,  the  same  had  from  lime  to  time 
•*  been  ended  and  ordered  by  certain  grave  and  discreet  mer- 
"  chants  appointed  by  the  lord  mayor  of  the  city  of  London  ; 
"  as  men  by  reason  of  their  experience  fittest  to  understand 
"  and  speedily  decide  those  causes ;"  but  that  of  late  years 
divers  persons  hud  withdrawn  themselves  from  that  course 
of  arbitration,  and  had  driven  the  assured  to  bring  separate 
actions  at  law  against  each  assurer;  it  therefore  enables  the 
lord  chancellor  yearly  to  grant  a  standing  commission  to  the  [  IS  ] 
judge  of  the  admiralty,  the  recorder  of  London,  two  doctors 
of  the  civil  law,  two  common  lawyers,  and  eight  merchants ; 
any  three  of  which,  one  being  a  civilian  or  a  barrister,  are 

♦  Moor,  825,  820.     See  page  S5.  «  1  Ventr.  6G.    Salk,  146. 

•  Milt.  Pand.  LmI,  if.  393. 
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thereby  and  by  the  statute  13&  14  Car.II.  c.23.  empowered 
to  determioe  iii  a  summary  way  all  causes  concerning  policies 
of  assurance  in  London,  with  an  appeal  (by  way  of  bill)  to 
the  court  of  chancery.  But  the  juristliction  being  somewhat 
defective,  as  extending  only  to  London,  and  to  no  other 
assurances  but  those  on  merchandize  y,  and  to  suits  brought 
by  the  assured  only,  and  not  by  the  insurers*,  no  such  com- 
mission has  of  late  years  issued  :  but  (insurance  causes  are  now 
usually  tletermined  by  the  verdict  of  a  jury  of  merchants,  and 
the  opinion  of  (he  judges  in  case  of  any  legal  doubts ;  whereby 
the  decision  is  more  speedy,  satisfactory,  aiid  final :  though 
it  is  to  be  wished,  that  some  of  the  parliamentary  powers, 
invesled  in  these  commissioners,  especially  for  the  examination 
of  witnesses,  either  beyond  the  seas  or  speedily  going  out 
of  the  kingdom  *,  could  at  present  Ire  adopted  by  the 
courts  of  Westminster-hall,  without  ref^uiring  the  consent  of 
parties.  (♦) 

IV.  The  court  of  tlie  mm'shalscn,  and  the  palace-court  at 
Westminsier,  though  two  distinct  courts,  arc  frequently 
confounded  together.  The  former  was  originally  holden 
before  the  steward  and  marshal  of  tlie  king's  house,  and  was 

J'  Slyl.  166.  1 7a.  •  Stat.  13  &  H  Car.  II.    c.  l!2.    $  3. 

»  1  Show.  396.  &  4. 

(A)  It  has  been  well  observed  (Park  on  Insurances,  vol.  i.  p.  xli.),  that 
the  most  severe  blow  to  the  court  of  [wUries  of  nsiurancc,  was  n  decision 
in  tlie  upper  bench  (Miclmclnias  16.58),  wiiicb  Jcti'miincd  that  a  jiul^icnt 
for  the  defendant  in  that  court  was  no  bar  to  another  action  for  the  same 
cause  at  common  )nw.  Came  v.  Afoy,  2  8id.  121.  The  statute  of  Eliz. 
speaks  of  ihe  mischief  of  tiic  as!>urod  l)cing  compelled  to  bring  a  separate 
action  against  carh  assurer;  but  in  later  times  the  hardship  was  felt  in  the 
opposite  direction,  the  assured  vexationsly  choosing  to  bring  a  fcparnte 
action  againjt  each.  This  gave  rise  to  whot  i»  called  the  consolidation 
rule,  which  was  first  brought  into  common  use  by  Lord  Mantfii-td.  By 
this  the  court  will  ktay  the  proceedings  in  ail  the  actions  but  one,  on  the 
application  of  the  several  inturen,  they  undertaking  to  be  bound  by  the 
verdict  in  that  one,  to  |my  their  several  subscri^rfions,  and  the  costs.  This 
rule  cannot  be  mode  without  the  consent  of  the  assured  ;  if  he  withholds 
it,  however,  the  court  will  grant  imparlances  in  the  several  actions  till  the 
linit  lie  tried ;  but  if  he  consents,  it  will  make  the  assurers  submit  to  rea- 
•onablc  tcrtn»  to  facilitate  the  trial,  such  ns  admitting  the  policy  without 
fonuul  proof,  producing  and  giving  copies  of  books,  papers,  &c.  Park  on 
Jn*nro«rc.  i.  xliv.   Tidd's  Pract.  i.  635, 
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instituted  to  administer  justice  between  the  king's  domestic 
servants,   that  they  might  not  be  drawn  into  other  courts, 

and  tliereby  the  king  lose  their  service  ''.  It  was  fornrierly 
held  in,  though  not  a  part  of,  the  aula  rcj^s  *^ ;  and,  when 
that  was  subdivided,  remained  a  distinct  jurisdiction :  hokling 
plcn  of  all  tre-spasses  committed  within  the  verge  of  the 
court,  where  only  one  of  tlie  parties  is  in  the  king's  domestic 
service,  (in  which  case  the  inquest  shall  be  taken  by  a  jury  of 
the  country,)  and  of  all  debts,  contracts,  and  covenants,  where 
both  of  the  contracting  parties  belong  to  the  royal  household ; 
and  then  the  inquest  shall  be  composed  of  men  of  the  house- 
hold only"'.  By  the  statute  of  13  Ric.  11.  st.  1.  c.  3.  (in  [  76  ] 
affirmance  of  the  common  law) "",  the  verge  of  the  court  in 
this  respect  extends  for  twelve  nules  round  the  king's  place  of 
residence  '.  And,  as  this  tribunal  was  never  subject  to  the 
jurisdiction  of  the  chief  justiciary,  no  writ  of  error  lay  from  it 
(though  a  court  of  record)  to  the  king's  bench,  but  only  to 
parliament^  till  the  slatutesof  5  Edw.  III.  c.2.  and  18  Edw,  III. 
st,  2.  C.7.  which  allowed  such  writ  of  error  before  the  kiiijj 
in  his  place.  But  this  court  being  ambulatory,  and  obliged 
to  follow  the  king  in  all  his  progresses,  so  that  by  the  removal 
of  the  houselmid,  Mictions  were  trecjuently  discontinued'",  and 
doubts  having  arisen  as  to  the  extent  of  it's  jurisdiction ', 
king  Charles  I,  in  the  sixth  year  of  his  reign  by  his  letters 
patent  erected  a  new  court  of  record,  called  the  curia  palatii 
or  palacc-cowty  to  be  held  before  the  steward  of  the  household 
and  knight-marshal,  and  the  steward  of  the  court.,  or  his 
deputy;  with  jurisdiction  to  hold  plt;ii  of  all  manner  of 
personal  actions  whatsoever,  which  shall  arise  between  any 
parties  within  twelve  miles  of  his  majesty's  palace  at  Wliite- 
hall  ''.  The  court  is  now  held  once  a  week,  together  with 
the  antient  court  of  marshalsea,  in  the  borough  of  South- 


■■  1  BuUtr.  211. 
'■  FleL  /.  2.  c.  2. 

*  Ank  m)i.  cart,  28  Edw.  I.  c.  3. 
Stat.  5  Edw.  III.  c.  2.  10  Edw.  HI. 
It.  2.  c.  2. 

*  2  Inst.  548. 

'  D;  the  Btitient  &ixon  con«litutiun, 
the  itaz  rrgia,  or  privilege  oT  the  king's 
palace,  vxtended  from  liist  palace  gate 
to   the   distance  of  tlirec    mites,  three 
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furloogi,  time  matt,  nine  feet,  nine 
palmi,  and  nine  ttariey-corns ;  as  ap- 
pears from  «  fragment  of  the  leitits 
Rqffentis  cited  in  Or.  llickcii'a  dittertat, 
ejnslol.  1 1 4. 

«  1  Dulstr.  211.     10  ttcp.  69. 

"  F.N.B.  241.     2  In»t.548. 

'  1  Bulstr.  208. 

''  I  .Sid.  ISO.     SaJk,  439. 
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wark :  and  a  writ  of  error  lies  from  thence  to  the  court 
of  king's  bench.  Btit  if  the  cause  is  of  any  considerable 
consequence,  it  is  usuftlly  removed  on  it's  first  commence- 
ment, together  with  the  custody  of  the  defendant,  eitlier 
into  the  king's  bench  or  common  pleas,  by  a  writ  of  habeas 
corpus  cum  causa  .■  and  the  inferior  business  of  the  court  hatli 
of  late  years  been  much  reduced,  by  the  new  courts  of  con- 
science erected  in  the  environs  of  London ;  in  consideration 
of  which  the  four  counsel  belonging  to  these  courts  had  sa- 
laries granted  them  for  their  lives  by  the  statute  23  Geo.  11. 
C  27.  (5) 

r  »y  1  V.  A  FIFTH  species  of  private  courts  of  a  limited,  though 
extensive,  jurisdiction  are  those  of  the  principality  of  Wales  ; 
which,  upon  its  thorough  reduction,  and  the  settling  of  its 
polity  in  the  reign  of  Henry  the  eighth',  were  erected  all  over 
the  country:  principally  by  the  statute  S*  &  35  Hen.  VIII. 
c.  26^  though  much  had  before  been  done,  and  the  way  pre- 
pared by  die  statute  of  Wales,  12  Edw.  I.  and  other  statutes. 
By  the  statute  of  Henry  the  eighth  before  mentioned,  courts- 
baron,  hundred,  and  county-courts  are  there  established  as  in 
England.  A  session  is  also  to  be  held  twice  in  every  year  in 
each  county,  by  judges",  appointed  by  the  king,  to  be  called 

'  See  vol.  i.  introd.  $  4.  "  SUmL  18  £lu.  c.  8. 

(5)  There  are  tome  inaccuracies  in  thi»  account  of  the  palace  court. 
It  is  now  held  by  virtue  of  a  charter,  granted  by  Ch>  II.  in  the  sixteenth 
year  of  hit  reign,  and  though  the  lord  steward,  the  knight  marshal,  and 
steward  of  the  nartbalsea,  are  all  named  as  judges,  yet  as  the  last, 
or  his  deputy,  is  the  only  person  required  to  be  "  learned  in  the  laws," 
be  alone,  or  hit  deputy,  ordinarily  sits  to  try  causes.  With  respect 
to  the  jurisdiction,  two  exceptions  should  have  been  made ;  the  fin»t  of 
place,  the  city  of  London  being  excluded ;  the  second  of  persons;  for  this 
court  was  not  tneant  to  interfere  with  the  marshnlsea,  and,  therefore,  in 
actions  of  trespass  (u  rt  amiit,  if  cither  party,  anil  in  all  other  personal 
actions,  if  both  be  of  the  household,  the  court  cannot  proceed.  The 
statutes  which  regulate  the  removal  of  causes  from  inferior  couru,  arc 
applicable  to  this,  and  the  general  effect  of  ihcm  is  that  up  to  5/,  the 
jurisdiction  cannot  be  disturbed,  and  from  fJ,  to  15/.  the  party  removing 
must  enter  in  a  recognizance  with  two  sureties  in  doiible  the  amount,  for 
the  paymoBt  of  debt  and  costs  in  cnso  judgnicut  shall  pass  against  hiui. 
HeeTld«P»Pr»cL406. 

In  practice,  causes  are  seldom  or  never  removed  from  this  court,  which 
""^  tits  io  Scotland  Vard,  into  ibe  common  pleas. 
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the  great  sessions  of  the  several  counties  in  Wales  ;  in  which 
all  pleas  of  rent  and  personal  actions  shall  be  held^  with  the 
same  form  of  process  and  in  as  ample  n.  manner  as  in  the  court 
of  common  pleas  at  Westminster  "  :  and  writs  of  error  shall 
lie  from  judgments  therein  (it  being  a  court  of  record)  to  the 
court  of  king's  bench  at  Westminster.  But  the  ordinary 
original  writs  of  process  of  the  king's  courts  at  Westminster 
do  not  run  into  the  principality  of  Wales ";  tliough  process  of 
execution  does'" ;  as  do  also  all  prerogative  writs,  as  writs  of 
certiorari^  quo  minus,  mandamus^  and  the  like "".  (6)  AntI  even 
in  causes  between  subject  and  subject,  to  prevent  injustice 
through  family  factions  or  prejudices,  it  is  held  lawful  {in 
causes  of  freehoUt  at  least,  and  it  is  usual  in  all  otiiers)  to 
bring  an  action  in  the  English  courts,  and  try  the  same  in  the 
next  Englisli  county  adjoining  to  that  part  of  Wales  where 
the  cause  arises'^,  and  wherein  the  venue  is  laid.  But,  on  the 
other  hand,  to  prevent  trifling  and  frivolous  suits,  it  is  enacted 
by  statute  13  Geo.  111.  c.51.  timt  in  personal  actions,  tried 
in  any  English  county,  where  the  cause  of  action  arose,  and 
the  defendant  [at  the  time  of  service  of  mesne  process]  resides 
in  Wales,  if  the  plaintiff  shall  not  recover  a  verdict  for  ten 
pounds,  he  shall  be  nonsuited  and  pay  the  defendant's  costs, 
unless  it  be  certified  by  the  judge  that  the  freehold  or  title 
came  principally  in  t|iiestion,  or  that  the  cause  was  proper 
to  be  tried  in  such  English  county.  And  if  any  iransiforj/  C  78  ] 
action,  the  cause  whereof  arose  and  the  defendant  is  resident 


"  Sc«,  tor  faxt\\er  regulation  of  the 
practice  of  these  courts,  ttjit.  5  El  is. 
c.  25.  8  ElJi.  c.  ao.  8  Geo.  I.  c.  25. 
f  6.  6  Geo.  II.  c.  14.  13  Geo.  III. 
c.  51: 


°  'i  Roll,  Rep.  141. 
^  2   BnlilT.    156.      2    Sumd.   193. 
Ilaym.  S06, 
'1  Cro.  Jac.  484. 
f  Vaugh,  413.      Hardr.  66. 


(6)  According  to  the  re{K>rt  in  Saunders,  there  was  no  judgment  given 
in  the  case  rcferre<l  tn,  but,  according  to  Sir  Thomas  Rttymond's  report, 
the  judgment  was  in  favour  of  the  position  in  the  text,  hulecd,  though 
the  point  was  once  much  disputed,  niid  very  high  authorilics  were  against 
the  law  as  laid  down,  it  h  now  established,  and  every  daj's  practice. 
And  though  original  writs  of  process  will  not  run  directly  into  Wales,  yet 
the  plMntilTmay,  where  the  action  is  of  a  transitory  nature^  tiave  the  be- 
nefit of  them  indirectly ;  and  all  writs  of  process,  such  as  latitats,  &c. 
which  arc  JMued  under  ttic  c<[uitablc  fictions  mentioned  before  in 
Chapter  IV.,  and  more  fully  explained  in  Chapter  XIX.  will  run  directly 
into  Wales.    Tidd's  Pratt,  i.  120. 172.  175. 


G  4 


^ 


F 


78  PKtVATE  Book  IU. 

iii  Wales,  shall  be  brought  in  any  Englisli  county,  and  llae 
plaintiff  shall  not  recover  a  verdict  for  ten  pounds,  the  plain- 
tiff shall  be  nonsuited,  and  shall  pay  the  defendant's  costs, 
deductuig  thereout  the  sum  recovered  by  the  verdicL  (7) 

VI.  The  court  of  the  duchy  chamber  of  Lanca!>ler  is  an- 
other special  jurisdiction,  held  before  the  chancellor  of  the 
duchy  or  his  deputy,  concerning  all  matter  of  equity  relating 
to  lands  hoklen  of  the  king  in  right  of  the  duchy  of  Lancas- 
ter'': which  is  a  thing  very  distinct  from  tlie  county  palatine, 
(which  hath  also  its  separate  chancery,  for  sealiog  of  writs, 
and  the  hke',)  and  comprises  much  territorj'  which  Ues  at  a 
vast  distance  from  it;  as,  particularly,  a  very  large  district 
surrounded  by  the  city  of  Westminster.  The  proceedings  in 
this  court  are  the  same  as  on  the  equity  side  in  the  courts  of 
exchequer  and  chancery ' ;  so  that  it  seems  not  to  be  a  ct>urt 
of  record ;  and  indeed  it  has  been  holden  that  those  courts 
have  a  concurrent  jurisdiction  with  the  duchy  court,  and  may 
take  cognizance  of  tlie  same  causes". 

VII.  Another  species  of  private  courts,  which  are  of  a 
limited  local  Jurisdiction,  and  have  at  the  same  time  an  ex- 
clusive cognizance  of  pleas,  in  matters  both  of  law  and  equity  % 
are  those  whicli  appertain  to  the  counties  palatine  of  Chester, 
Lancaster,  and  Durham,  iin<l  the  royal  franchise  of  Ely*. 
In  all  these,  as  in  the  principality  of  Wales,  the  king's  ordi- 

•  Hob.  77.     8  Lev.  34.  "1    Chan.    Rep.   55.       Toth.    145. 

•  I  Ventr.  157.  Hardr.  171. 

'  4  Iiut,  aoc.  •  ■»  Imt.  313.216.    Finclu  R.  452. 

"  Sm  vol.  i.  introd.  $  4. 


(7)  Though  by  the  provisions  of  this  itatutc,  no  judgment  is  entered  for 
the  plniotiff  on  the  verdict  which  he  bns  gained,  yet  it  is  provided  by  the 
tame  act,  that  the  verdict  so  gniried  thull  neverthciesa  bar  any  action  com- 
Dienccd  by  the  plaintifl*  thereafter  for  the  same  cause. 

The  6lh,  Tth,  and  sih  Mrctions  of  the  same  »tatutc  provide  for  the  striking 
of  8|)ccial  juries  where  either  party  in  the  cause  shall  desire  it. 

By  the  3.1  G.  3.  c.  68.,  a  provifion  is  nude  for  giving  ofl«.t  to  tlic  juilg- 
menu  of  the  Welsh  courts,  where  neither  the  defendant's  person  nor  his 
effects  can  be  found  within  their  jurisdiction.  In  this  ctt»«,  any  court 
of  record  at  Wcjtaiinsler  amy  ois'm  the  |ihuniiir  by  issuing  writs  of  ex- 
ecuUon. 
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nary  wrils,  issuing  under  the  great  seal  out  of  chancery,  do 
not  run ;  that  is,  they  are  of  no  force.  For  as  originally 
all  Jura  regalia  were  granted  to  the  lords  of  these  coun- 
ties palatine,  they  had  of  course  the  sole  administration  of 
justice,  by  their  own  judges  appointed  by  theniselves  and  not 
by  the  crown.  It  would  therefore  be  incongruous  for  the 
king  to  send  his  writ  to  direct  the  judge  of  another's  court  in 
what  manner  to  administer  justice  between  the  suitors.  (8) 
But  when  the  privileges  of  these  counties  palatine  and  fran- 
chises were  abridged  by  statute  27  Henry  VII L  c.  24.  it  was 
also  enacted,  that  all  writs  and  process  should  be  made  in  the  C  79  3 
king's  name,  but  should  be  tesle'd  or  witnessed  in  the  name  of 
the  owner  of  the  franchise.  Wherefore  all  writs,  whereon 
actions  are  founded,  and  which  have  current  authority  here, 
must  be  under  the  seal  of  the  respective  franchises;  the  two 
former  of  wluch  are  now  united  to  the  crown,  and  the  two 
latter  under  the  government  of  their  several  bishops.  And 
the  judges  of  assise,  who  sit  tlierein,  sit  by  virtue  of  a  special 
commission  from  the  owners  of  the  several  franchises,  and  un- 
der the  seal  thereof;  and  not  by  the  usual  commission  under 
the  great  seal  of  England.  Hither  also  may  be  referred  the 
courts  of  die  citigue  ports^  or  five  most  important  havens,  as 
they  formerly  were  esteemed,  in  the  kingdom ;  viz.  Dover, 
Sandwich,  llomney,  Hastings,  and  Hylhe  ;  to  which  Win- 
chelsea  and  Rye  have  been  since  added;  which  have  also 
similar  franchises  in  may  respects*  with  the  counties  palatine, 

*  1  Sid.   166. 

(S)  Tlie  same  quEilificiUioii  of  ihc  text  is  necessary  here,  as  in  the  case 
of  Wales;  all  writs,  which  by  fiction,  or  the  practice  of  the  court,  cotn- 
niencc  the  actions  in  those  tourts  from  which  they  issue,  as  latitats,  will 
nin  into  the  county  palatine,  but  then  they  must  be  addressed  not  directly 
to  the  shcriiT  \yih<i  i«  the  oRlccr  of  ibe  palatine,  tiot  of  ihe  king),  but  to 
the  bishop,  cJiainbcrlain,  or  chancellor,  as  the  case  may  be,  directing  him 
to  issue  his  mandate  to  the  sheriff'  for  the  purposes  of  the  writ.  When 
the  writ  is  misconceiveil,  the  courts  seem  to  have  established  this  distinc- 
tion ;  if  it  be  directed  immediately  to  the  sheriff,  though  this  fs  a  breach 
of  the  privileges  of  the  palatinate,  the  superior  court  will  compel  obedience, 
unless  the  palatine  interfere  ami  claim  his  privilc{;c ;  but  if  it  be  directed 
to  the  proper  officer,  the  chamberlain  of  Chester  for  example,  and  com- 
mands him  to  do  that  himself,  which  he  has  only  authority  to  direct 
anotlier  to  do;  there  the  writ  is  wholly  irregular,  and  all  the  proceedings 
under  it  may  be  quashed  at  the  prayer  of  the  party.  Jackion  v.  Hunter, 
fi  T.  R.  71.    Braccbridge  v.  Joftnson,  I  Bfod  &.  Bing.  12, 
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and  particularly  an  exclusive  juristliction  (before  the  major 
and  jurats  of  the  ports),  in  which  exclusive  jurisdiction  the 
king's  ordinary  writ  does  not  run.  A  writ  of  error  lies 
from  the  mayor  and  jurats  of  each  port  to  the  lord  warden 
of  the  cinque  portSj  in  his  court  of  Shepway  ,-  and  from  the 
court  of  Shepimy  to  the  king's  bench^.  So  likewise  a  writ  of 
error  lies  from  all  the  other  jurisdictions  to  the  same  supreme 
court  of  judicature',  as  an  ensign  of  superiority  reserved  to 
the  crown  at  the  original  creation  of  the  franchises.  And  all 
prerogative  writs  (as  those  of  habeas  corpus,  prohibition, 
certiorari^  and  mandamus)  may  issue  for  the  same  reason 
to  all  these  exempt  juristhctions* ;  because  the  privilege, 
that  the  king's  writ  runs  not,  must  be  intendetl  between 
pai'ty  and  party,  for  there  can  be  no  such  privilege  against 
the  king'^. 

VIII,  The  stannary  courts  in  Devonshire  and  Cornwall, 
for  the  administration  of  justice  among  the  tinners  therein, 
are  also  courts  of  record,  but  of  tlie  same  private  and  exclu- 
sive nature.  They  are  held  before  the  lord  warden  and  his 
substitutes,  in  virtue  of  a  privilege  granted  to  the  workers  in 
[  80  ]  the  tin  mines  there,  to  sue  and  be  sued  only  in  their  own 
courts,  tliat  they  may  not  be  drawn  from  their  business, 
which  is  highly  profitable  to  the  public,  by  attending  their 
law-suits  in  other  couits*^.  The  privileges  of  the  tinners  are 
confirmed  by  a  charter,  S3  Edw.  I.,  and  fully  expounded  by 
a  private  statute'',  50  Edw.  III.,  which  has  since  been  ex- 
plained by  a  public  act,  16  Car.  I-  c.  15.  What  relates  to 
our  present  puqiose  is  only  this :  that  all  tinners  and  la- 
bourers in  and  about  tlie  stannaries  shall,  during  tJie  time  of 
their  working  therein  bona  Jidc,  be  privilegetl  from  suit*  in 
other  courts,  and  be  only  impleaded  in  the  stannary  court 
in  all  matters  excepting  pleas  of  land,  life,  and  mcml^er. 
No  writ  of  error  lies  from  hence  to  any  court  in  ^^'est- 
minstcr-hall ;  as  was  agreed  by  all  the  judges*  in  4  Jac.  I. 
But  an  appeal  lies  from  the  steward  of  the  court  to  the  under- 

'  Jcnk.  71.    Ditrrttfte  dn  ceurtt,  t,  *  Cro.  Jk.  5-t'X 

ianJk  le  ray.      I  Sid.  356.  »  4  lint.  JSU. 

*  Bra.  vf^r.  (.  error.  7-<.    101.       U»-  **  S«.*c  tlli*  at  leilgUi  111  i  Inst.  S3S. 

via.  0S.     4  Inat.  38,  S14.  !<i8.  '  4  Inst.  i3l. 

•  1  aid.  {«. 
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warden ;  and  from  him  to  the  lord-warden ;  and  thence  to 
ttie  privy  council  of  die  prince  of  Wales,  as  duke  of  CornwalF, 
when  he  hath  had  livery  or  investiture  of  the  same '.  And 
from  thence  the  appeal  lies  to  tlie  king  himself,  in  the  last 
resort''. 

IX.  The  several  courts  within  the  city  of  London ',  and 
other  citiesy  boroughs,  and  corporations  throughout  the  king- 
dom, held  by  prescription,  charter,  or  act  of  parliament,  are 
also  of  the  same  private  and  limited  species.  It  would  exceetl 
the  design  and  compass  of  our  present  inquiries,  if  I  were 
to  enter  into  a  particular  detail  of  these,  and  to  examine  the 
nature  and  extent  of  their  several  jurisdictions.  It  may  in 
general  be  sufficient  to  say,  that  they  arose  originally  fi-om 
the  favour  of  tlie  crown  to  those  particular  districts,  wherein 
we  find  them  erected,  upon  the  same  principle  that  hundred- 
courts,  and  the  like,  were  established ;  for  the  convenience 
of  the  inhabitants,  that  they  may  prosecute  their  suits  and 
receive  justice  at  home:  that,  for  the  most  part,  the  court"*  at  [  81  } 
Westminster-hall  have  a  concurrent  jurisdiction  with  these, 
or  else  a  superintendency  over  them",  and  are  bound  by  the 
statute  19  Geo.  III.  c.  70.  to  give  assistance  to  such  of  them 
as  are  courts  of  record,  by  issuing  writs  of  execution,  where 
the  person  or  effects  of  the  defendant  are  not  within  the 
inferior  jurisdiction  ;  and  that  the  proceedings  in  tliese  special 
courts  ought  to  be  according  to  tlie  course  of  the  common 
law,  unless  otherwise  ordered  by  parliament ;  for  though  the 
king  may  erect  new  courts,  yet  he  cannot  alter  the  established 
course  of  law. 


But  there  is  one  species  of  courts,  constituted  by  act  of 
parliament,  in  the  city  of  London,  and  other  trading  and 
populous  districts,  which  in  their  proceedings  so  vary  from 
the  course  of  the  common  law,  that  they  may  deserve  a  more 


'  i  Inst,  ssa 

■  3  BaUtr.  183. 

'  Doderidge  Hist,  of  Corrw.  94, 
'  The  chief  of  those  in  London  are 
the  titenffs'  courts,  buldeii  before  thdr 
sttrward  or  judge  ;  froni  wluch  a  writ  of 
error  lies  to  the  court  of  hustings,  befwre 
tbe  mayor,  recorder,  «od  aberilfs  \  and 


from  thenc«  to  justices  appointed  by  the 
king's  commtMora,  who  tised  *o  sit  in 
the  church  of  St.  Martin  U  grand. 
(F.N.B.  23.)  And  from  the  judgment 
of  those  justices  a  writ  cf  error  lies 
ininiediately  to  the  house  of  lords. 
^  Stil.  144,  263. 
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particulor  consideration.  I  mean  tlie  courts  of  requests  or 
courts  of  conscience,  for  the  recoverj'  of  small  debts.  Tlie 
first  of  these  was  established  in  London  so  early  as  tlie  rcigii 
of  Henry  the  eighth,  by  an  act  of  their  common  council ; 
which  however  was  certainly  insufficient  for  tliat  purpose  and 
illegal,  till  confirmed  by  statute  3  Jac.  I.  c.  15.,  which  lias 
since  been  explained  antl  amended  by  statute  14  Geo.  IL 
c.  10.  The  constitution  is  this:  two  nktermen,  and  four  com- 
moners, sit  twice  Q  week  to  hear  all  causes  of  debt  not  ex- 
ceeding the  value  of  forty  shillings;  which  they  examine  in  a 
summary  way,  by  the  oath  of  the  parties  or  oilier  witnesses, 
and  make  such  order  therein  as  is  consonant  to  equity  and 
good  conscience.  The  time  and  expense  of  obtaining  tliis 
summary  redress  are  very  inconsiderable,  which  make  it  n  great 
benefit  to  trade ;  and  thereupon  divers  trading  towns  and 
other  districts  have  obtained  acts  of  parliament,  for  esliib- 
lishing  in  them  courts  of  conscience  upon  nearly  the  same 
plan  as  that  in  the  city  of  London.  (9) 


^  62  J  The  anxious  desire  that  has  been  shown  to  obtain  these 
several  acts,  proves  clearly  that  the  nation  in  general  is  truly 
sensible  of  the  great  inconvenience  arising  from  tlit-'  disuse  of 


(9)  These  acts  have  been  in  port  repealed,  and  very  beneficially  amended 
by  the  39  &  40G.  3.  c.  civ.,  Fublic,  Locaf,  nnd  Personal  Acts.  By  it  two 
aldermen,  and  not  less  than  twenty  inhnbitnnt  householders  (including  the 
common  councilmen  of  the  ward),  are  appointed  for  a  month  in  rotation 
from  the  several  ward* ;  they  are  to  sit  from  lime  to  time  j  if  only  three 
rocct  on  the  day  appointed  for  a  utting,  their  jurisdiction  in  limited  to 
debu  of  forty  shillings,  if  aa  many  oi  seven,  it  is  extended  to  those  of 
five  pounds.  In  tiicir  judgment  also  they  may  direct  the  sum  recovered 
to  be  paid  nt  once,  or  by  such  instalmenti  fu  they  shall  deem  just  and  rea- 
sonable. Their  proceedings  are  to  be  registered,  nntl  cannot  be  removed 
into  any  other  court.  The  power  of  imprisonment  is  regulated,  and  can 
never  exceed  one  day  for  eudi  shilling  of  the  debt.  It  suffices  also  to 
bring  a,  case  within  this  statute,  that  the  defendant  "  resides,  or  keepi  a 
house,  warehouse,  shop,  shed,  »ta]I,  or  stand,  or  »ecks  a  livelihood,  or 
trades,  or  deals  in  London  or  the  liberties  thcrfH>f,"  whereas  under  the  prts 
ceding  acts  both  plaintiiT  and  defendant  were  obliged  to  be  resident  within 
the  city.  TTie  words  in  this  latter  act  arc  very  extensive,  but  they  have 
been  construed  to  mean  the  settled  and  actual  place  of  abode  or  trading, 
not  of  mere  occasional  occupation  or  plying.  Tbe  case*  arc  collected  by 
Mr-Tidd,  vol.  ii.  p.  969.  "ill  edit. 
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the  antient  county  and  hundred  courts;  wherein  causes  of 
this  small  value  were  always  formerly  decided,  with  very  little 
trouble  and  expense  to  the  parties.  But  it  is  to  be  feared^ 
that  the  general  remedy,  which  of  late  hath  been  princi- 
pally applied  to  this  inconvenience  (the  erecting  diese  new 
jurisdictions),  may  itself  be  attended  in  time  with  very  ill  con- 
sequences: as  the  methotl  of  proceeding  therein  is  entirely  in 
derogation  of  the  common  law ;  as  their  large  discretionary 
powers  create  a  petty  tyranny  in  a  set  of  standing  commission- 
ers; and  as  the  disuse  of  the  trial  by  jury  may  tend  to  estrange 
the  minds  of  the  people  from  that  valuable  prerogative 
of  Englishmen,  which  has  already  been  more  than  suffici- 
ently excludetl  in  many  instances.  How  much  rather  is  it 
to  be  wishedj  that  the  proceedings  in  the  county  and  hundred 
courts  could  again  be  revived,  without  burdening  the  free- 
holders with  too  frequent  nuti  tedious  attendances;  and  at 
the  same  time  removing  the  delays  that  have  insensibly  crept  t  ^5  1 
into  their  proceedings,  and  the  power  that  either  party  has 
of  transferring  at  pleasure  the  suit  to  the  courts  at  West- 
minster !  And  we  may  with  satisfaction  observe,  that  this 
experiment  has  been  actually  tried,  and  has  succeeded  in  the 
populous  county  of  Middlesex;  which  might  serve  as  an 
example  for  others.  For  by  statute  23  Geo.  II.  c.  S3,  it  is 
enacted,  1.  Tliat  a  special  county-court  should  be  held,  at 
least  once  a  month,  in  every  hundred  of  the  county  of  Mid- 
dlesex, by  die  county-clerk.  2.  Tliat  twelve  freeholders  of  that 
hundred,  qualified  to  ser\'e  on  juries,  and  struck  by  the  sheriff, 
shall  be  summoned  to  appear  at  such  court  by  rotation ;  so  as 
none  shall  be  summoned  oftener  than  once  a  year.  3.  That 
In  all  causes  not  -exceeding  the  value  of  forty  shillings,  the 
county  clerk  and  twelve  suitors  shall  proceed  in  a  summary 
way,  examining  the  parties  and  witnesses  on  oath,  without 
the  formal  process  antiently  used  :  and  shall  make  such  order 
therein  as  they  shall  judge  agreeable  to  conscience.  4.  That 
no  plaints  shall  be  removed  out  of  this  court,  by  any  process 
whatsoever;  but  the  determination  herein  shall  be  final.  S.  That 
if  any  action  be  brought  in  any  of  the  superior  courts 
against  a  person  resident  in  Middlesex,  for  a  debt  or  contract, 
upon  the  trial  whereof  the  jury  shall  find  less  than  40^. 
damages,  the  plaintiff  shall  recover  no  costs,  but  shall  pay 
the  defendant  double  costs ;  unless  upon  i^ome  special  circum<> 


—  —  ^„, —  g 

I  county  clerk  and  twelve  suito 
way,  examining  the  parties  < 
the  formal  process  antiently  u 
therein  as  they  shall  judge  ag 
no  plaints  shall  be  removed  o 
whatsoever;  but  the  determina 
if  any  action  be  brought  i 
against  a  person  resident  in  S' 
upon  the  trial  whereof  the 
damages,   the  plaintiff  shall 
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stances,  to  be  certified  by  the  judge  who  tried  it.  6.  Lastly, 
a  table  of  very  moderate  fees  is  prescribed  and  set  down  in 
the  act;  which  are  not  to  be  exceeded  upon  any  account 
whatsoever.  This  is  a  plan  entirely  agreeable  to  the  constitu- 
tion and  genius  of  the  nation  :  calculated  to  prevent  a  multi- 
tude of  vexatious  actions  in  the  superior  courts,  and  at  the 
same  time  to  give  honest  creditors  an  opportunity  of  recover- 
ing small  sums ;  which  now  they  are  frecjuently  deterred  from 
by  the  expense  of  a  suit  at  law:  a  plan  which^  one  would 
think,  wonts  only  to  be  generally  known,  in  order  to  it's  uni- 
versal reception.  {10) 

X<  There  is  yet  another  species  of  private  courts,  which 


(lO)  Upon  reference  to  the  statute  it  should  seem  that  there  neetlnot  be 
twelve  suitors  present;  for  in  the  first  section  the  suitors  and  the  county 
I  f.  clerk  in  county  court  assembled,  or  the  major  part  of  thrm  to  tutendded, 
are  empowered  to  [irocccd;  by  the  second  it  is  enacted  that  the  court 
shall  be  held  every  Thursday  in  the  hundred  of  Ossulston,  on  the  first 
Tuesday  of  every  month  in  one  of  two  other  hundreds,  and  on  the  last 
Tuesday  in  cverj'  month  in  a  fourth  hundred ;  so  that  there  arc  to  be  six 
courts  in  the  whole  in  the  month,  besides  the  common  law  monthly  court, 
which  is  to  be  held  as  before.  By  the  seventh  section,  a  list  of  twelve 
suitors  for  the  month  in  each  of  these  three  divisions  is  to  be  made  out, 
and  they  are  to  be  summoned;  no  suitor  is  to  have  a.  voice  in  the  court, 
except  when  so  sunimoned  ;  and  none  to  be  put  upon  the  list  more  than 
once  ill  the  year.  The  probable  meaning  of  this  last  provision  is,  that  no  one 
shall  be  com|>elled  lo  attend  more  than  once  in  the  year,  and  if  so,  there 
will  not  ordinarily  be  more  tlian  three  suitors  at  each  of  the  weekly  courts 
In  Ossulston  hundred.  But  independently  of  this,  as  the  suitors  can  never 
exceed  twelve,  and  the  major  part  of  them  are  allowed  to  proceed ;  it  i« 
clear  that  less  than  twelve  form  a  competent  court ;  and  still  further,  as 
the  eighth  section  provides,  that  if  any  suitor  after  summons  neglects  to 
attend,  and  there  shall  not  be  a  sufficient  number  of  suitors  to  proceed 
in  the  business  of  the  court,  such  suitor  shall  be  amerced ;  it  should  seem 
that  mere  absence  is  not  to  be  punished  uolett  the  busineM  of  the  court  b 
thereby  impeded,  but  if  twelve  were  necessary,  the  absence  of  any  one 
must  of  couree,  and  in  cverj'  case  stop  the  proceeding  of  the  court.  In 
practice  I  believe  that  three  suitors  are  considered  sufficient  to  form  a 
court,  and  thus  it  is  not  easy  to  sec  how  these  county  courts  essentially 
differ  from,  or  are  preferable  to  the  courts  of  requests ;  the  author  socans 
to  hare  imagined  for  the  moment  that  the  twelve  freeholders  formed  a 
jury,  and  that  the  causes  were  decided  by  trial  by  jury :  but  the  suitors 
in  a  county  court  are  the  judge*,  their  numbers  need  not  amount  to  twelve, 
and  they  cannot  be  challeoged  by  the  parties. 
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I  must  not  pass  over  in  silence :  viz.  the  chancellors'  courts 
in  the  two  universities  of  England,  Which  two  learned 
bodies  enjoy  the  sole  jurisdiction,  in  exclusion  of  the  king's 
courts,  over  all  civil  actions  and  suits  whatsoever,  when  a  [  84  ] 
scholar  or  privileged  person  is  one  of  the  parties ;  excepting 
in  such  cases  where  the  right  of  freehold  is  concerned.  And 
these  by  the  university  charter  they  are  at  liberty  to  try  and 
determine,  either  according  to  the  common  law  of  the  land, 
or  according  to  their  own  local  customs,  at  their  discretion ; 
which  lias  generally  led  tliem  to  carry  on  their  process  in  a 
course  much  conformed  to  the  civil  law,  for  reasons  sufH- 
ciendy  explained  in  a  former  volume  '. 

These  privileges  were  granted,  that  the  students  might 
not  be  distracted  from  tlieir  studies  by  legal  process  from  dis- 
tant courts,  and  other  forensic  avocations.  And  privileges  of 
this  kind  are  of  very  high  antiquity,  being  generally  enjoyeil 
by  all  foreign  universities  as  well  as  our  own,  in  consequence 
(I  apprehend)  of  a  constitution  of  the  emperor  Frederick, 
A.l>.  1158  "".  But  as  to  England  in  particular,  the  oldest 
charter  that  I  have  seen,  containing  tliis  grant  to  the  univer- 
sity of  Oxford,  was  28  Hen.  IIL  A.  J).  ISt*.  And  the  same 
privileges  were  confirmed  and  enlarged  by  almost  every  suc- 
ceeding prince,  down  to  king  Henry  the  eighth;  in  the 
fourteenth  year  of  whose  reign  the  largest  and  most  extensive 
cliarter  of  all  was  granted.  One  similar  to  which  was  after- 
wards granted  to  Cambridge  in  the  third  year  of  queen  Eliza- 
beth. But  yet,  notwidistanding  these  charters,  the  privileges 
granted  therein,  of  proceeding  in  a  course  different  from  the 
law  of  the  land,  were  of  so  high  a  nature,  that  they  were 
held  to  be  invalid ;  for  though  the  king  might  erect  new 
courts,  yet  he  could  not  alter  the  course  of  law  by  his  letters 
patent.  Therefore  in  the  reign  of  cjueen  Elizabeth  an  act  of 
parliament  was  obtained  ",  confirming  all  the  charters  of  the 
two  universities,  and  those  of  14  Hen.  VHI.  and  3  Eliz.  by 
name.  Which  blessed  act,  as  sir  Edward  Coke  entitles  it", 
estabhshed  this  high  privilege  without  any  doubt  or  opposi- 
tion P :  or,  as  sir  Matthew  Hale ''  very  fully  expresses  the  sense 

'  VoJ.  1.  iotrod.  $  I.  »  Jenk.    C«nt.  8.  pi.  88.     Cent,  3. 

"  Cod.  4,  tU.  13.  pi.  39.     Hrmlr.  504.     Godbolt.  SOI. 
■>  13  ElU.  c.  S9.  4  Hist.  C.L.  33. 

•>  4  Inil.  in. 
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of  the  common  law  and  the  operation  of  the  act  of  parlia- 
ment, "  although  king  Henry  the  eighth,  1+  A.  It,  sr/i, 
*'  granted  to  the  imtversity  a  liberal  charter,  to  proceed  ao- 
"  cording  to  the  use  of  the  university ;  viz.  by  a  course  much 
"  conformed  to  the  civil  law ;  yet  that  charter  had  not  been 
"  sufficient  to  have  warranted  such  proceedings  without  the 
"  help  of  an  act  of  parliamient.  And  therefore  in  J 3  Eliz. 
*'  an  act  passwl,  whereby  that  charter  was  in  effect  enactetl  ,* 
**  and  it  is  thereby  that  at  this  day  they  have  a  kind  of  civil 
"  law  procedure,  even  in  matters  that  are  of  themselves  of 
"  common  law  cognizance,  where  either  of  the  parties  is 
"  privileged."  (11) 

♦ 
This  privilege,  so  far  as  it  relates  to  civil  causes,  is  exer- 
cised at  Oxford  in  the  chancellor's  court ;  the  judge  of  which- 
is  the  vice-chancellor,  his  deputy,  or  assessor.  From  his  sen- 
tence an  appeal  lies  to  delegates  appointed  by  the  congrega- 
tion ;  from  thence  to  other  delegates  of  the  house  of  convo- 
cation ;  and  if  they  all  three  concur  in  the  same  sentence  it 
is  final  at  least  by  the  statutes  of  the  university  \  according 
to  the  rule  of  the  civil  law  *.  But,  if  there  be  any  discord- 
ance or  variation  in  any  of  the  three  sentences,  an  apfjcal  lies 
in  the  last  resort  to  judges  delegates  appointed  by  the  crown 
under  the  great  seal  in  chancery. 

I  Have  now  gone  through  the  several  sj>ecic5  of  private 
or  special  courts,  of  the  greatest  note  in  the  kingdom,  insti- 
tuted for  the  local  redress  of  private  wTongs ;  and  must,  in 

'  TU,  ai,  5  19.  '  Cod.  7.  70.  I. 


(n)  Though  the  charten  in  tcniii  do  not  moke  residence  a  necemiy 
qualirication,  yet  the  court*,  Imiking  to  the  reason  of  the  privilege,  have 
often  determined  that  the  pereua  iit  behalf  of  whom  the  privilege  is  pniycd 
to  be  allowed,  shall  be  HctuHlly  b  rcudent-nieml?er  of  the  university.  See 
|K>st.  898.  and  p.  335.,  and  in  the  affidavit  of  the  matriculation,  which  by 
the  pretent  practice  nccoinponin  the  chancellor's  claim  and  certificate,  the 
(larty's  residence  liioulil  l>c  xtnlcil,  lUilesiS  he  be  a  servant  of  the  univcnity 
neceiMrily  resident  then.'.  The  privileges  of  the  two  imivenities  difTer 
materially  ;  that  of  Oxford  extends  to  nil  personal  causes  arising  in  any 
part  of  England,  but  that  of  Cambridge  is  limited  to  the  town  and  its 
suburbs.  8et)  3  WUson'k  R.  i06.  Cas.  Temp.  Hardw.  340.  is  East's  R.  18. 
1 5  East's  R.  694. 
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the  close  of  all,  make  one  general  observation  from  sir 
Edward  Coke  * :  that  these  particular  jurisdictions,  derogating 
from  the  general  jurisdiction  of  the  courts  of  common  law, 
are  ever  strictly  restrained,  and  cannot  be  extended  &rther 
than  the  express  letter  of  their  privileges  will  most  explicitly 
warrant 

<  S  Inst.  548. 
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CHAPTER   THE    SEVENTH. 

OP  THE  COGNIZANCE  or  PRIVATE 
WRONGS. 


'\X7'£  are  now  to  proceed  to  the  cognizance  of  private 
wrongs;  that  is,  to  consider  in  which  of  the  vast 
variety  of  courts,  mentioned  in  the  three  preceding  chapters, 
every  jiossible  injury  that  can  be  offered  to  a  man's  person  or 
property  is  certain  of  meeting  with  redress. 

The  authority  of  the  several  courts  of  private  and  special 
jurisdiction,  or  of  what  wrongs  such  courts  have  cognizance, 
was  necessarily  remarked  as  those  respective  tribunals  were 
enumerated ;  and  therefore  need  not  be  here  again  repeated ; 
which  will  confine  our  present  inquiry  to  the  cognizance  of 
civil  injuries  in  tlie  several  courts  of  public  or  general  juris- 
diction. And  the  order,  in  which  I  shall  pursue  this  in- 
quiry, will  be  by  shewing ;  1 .  What  actions  may  be  brought, 
or  what  injuries  remedied,  in  the  ecclesiastical  courts. 
2.  What  in  the  military.  3.  What  in  the  maritime.  And, 
4.  What  in  the  courts  of  common  law. 

Akd,  with  regard  to  the  three  first  of  these  particulars,  I 
must  beg  leave  not  so  much  to  consider  what  hath  at  any  time 
been  claimed  or  pretended  to  belong  to  their  jurisdiction,  by 
the  officers  and  judges  of  those  respective  courts;  but  what 
the  common  law  allows  ond  permits  to  be  so.  For  these 
eccentrical  tribunals  (which  are  principally  guided  by  the 
rules  of  the  imperial  and  canon  laws),  as  they  subsist  and  are 
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admitted  in  Englaml,  not  by  any  right  of  their  own  %  but  upon 
bnre  sufferance  and  toleration  front  the  municipal  Inws,  must 
have  recourse  to  the  laws  uf  that  country  wherein  they  are 
thus  adopted,  to  he  informed  how  far  their  jurisdiction  ex- 
tends, or  what  causes  are  permiHed,  and  what  forbicJden,  to 
be  discussed  or  drawn  in  question  before  them.  It  matters 
not  therefore  what  the  pandects  of  Justinian,  or  the  decretals 
of  Gregory,  have  ordained.  They  are  here  of  no  more 
intrinsic  authority  than  the  laws  of  Solon  and  Lycurgus: 
curious  perhaps  for  iheir  antiquity,  respectable  for  their  equity, 
and  frequently  of  admirable  use  in  illustrating  a  point  of  his- 
tory. Nor  is  it  at  all  materia!  in  what  light  other  nations 
may  consider  this  matter  of  jurisdiction.  Every  nation  must 
and  will  abide  by  its  own  municipal  laws;  which  vnrious 
accidents  conspire  to  render  different  in  almost  every  country 
in  Europe.  We  permit  some  kind*  of  suits  to  be  of  ecclesi- 
astical cognizance,  which  other  nations  have  referred  entirely 
to  llie  temporal  courts ;  as  concerning  wills  and  succes- 
sions to  intestates'  chattels:  and  perhaps  we  may,  in  our 
turn,  prohibit  them  from  interfering  in  some  controversies, 
which  on  the  continent  may  be  looked  upon  as  mei-ely 
spiritual-  In  short,  the  common  law  of  England  is  the  one 
uniform  rule  to  determine  the  jurisdiction  of  our  courts: 
and,  if  any  tribunals  whatsoever  attempt  to  exceed  the 
limits  so  prescribed  them,  the  king's  courts  of  common  law 
may  and  do  prohibit  them ;  and  in  some  cases  punish  their 
judges  ■». 

Having  premised  this  general  caution,  I  proceed  now  to 
consider, 

1.  The  wrongs  or  injuries  cognizable  by  the  ecclesiastical 
courts.  I  mean  such  as  are  offered  to  private  persons  or 
individuals;  which  are  cognizable  by  the  ecclesiastical  court, 
not  for  reformation  of  the  offemler  himself  or  parly  hijurittg, 
(pro  salute  atiimaey  as  is  the  case  with  immoralities  in  general, 
when  unconnected  with  private  injuries,)  but  for  the  sake  of 
the  party  injured^  to  make  him  a  satistaction  and  redress  for 
the   damnge   which   he  has  sustained.     And  thete   I   shall  [ 


«  Sec  Vol.  L  introd.  (  1. 


HaL  Hilt.  C.L.  c.  8. 


H  2 


r 


Book  III. 

reduce  under  three  general  heads ;  of  causes  pecuniai-y,  causes 
matrimonial^  and  causes  testamentary. 

1.  Pecuniary  causes,  cognizable  in  the  ecclesiastical 
courts,  are  such  as  arise  either  from  the  withholding  eccle- 
siastical dues,  or  the  doing  or  neglecting  some  act  relating  to 
the  church,  whereby  some  damage  accrues  to  the  plaintiff; 
towards  obtaining  a  satisfaction  for  which  he  is  permitted  to 
institute  a  suit  in  the  spiritual  court. 

The  ])rincij>al  of  these  is  the  subtraction  or  withholding  of 
tithes  from  the  parson  or  vicar,  whether  the  former  be  a 
clergyman  or  a  lay  impropriator  ^  But  herein  a  distinction 
must  be  taken  :  for  the  ecclesiastical  courts  liave  no  jurisdiction 
to  ti"y  the  right  of  tithes  unless  between  spiritual  persons  *■;  (1) 
but  in  ordinary  cases,  between  spiritual  men  and  lay  men, 
are  only  to  compel  the  payment  of  them,  when  the  right  is 
not  ilihputed  '.  By  the  statute  or  rather  writ'  of  circumspecte 
abatis*,  it  is  declared  that  the  court  christian  shall  not  be  pro- 
hibited from  hfklding  plea,  "  si  rector  pdat  versus  parochianos 
'*  ublationes  et  decimas  debitas  et  consttetas  "  so  that  if  any 
dispute  arises  whether  such  tithes  be  due  and  accuslotntdy  this 
cannot  be  determined  in  the  ecclesiastical  courts  but  before 
the  king's  courts  of  the  common  law ;  as  such  question 
ailects  the  temporal  inheritance,  and  the  determination  must 
bind  the  real  projierty.  But  where  tlve  right  does  not  come 
into  question,  but  only  the  /act,  whether  or  no  the  tithes 
allowed  to  be  due  are  really  subtracted  or  withdrawn,  this  is 
a  transient  {)ersonal  injury,  for  which  the  remedy  may  pro- 

«  Sui.  :12  Hen.  VIII.  c.  7.  '  &Kt    B*mnglon,     158.     -lih   Ed. 

«  2  Koll.  Abr.  309,  310.     Bro.  ^br.  3  Pryn.  Rec.  3,36. 

t.jurinliction.Bi.  »13   Edw.    I.   ct.  4.    or  rmthcr    9 

'  S  ln«t.  364.  489,490.  Edw.  II. 


(!)  And  even  then  the  jiiri&diction  if  subject  to  two  qualifications;  lit. 
that  the  tithes,  the  right  to  which  i^  in  dispute,  do  not  nn)ount  to  ihe 
fourth  part  oF  the  value  of  the  living,  this  limitation  being  imposed  by 
the  ttHtute  of  circum*j}ccli  ogatit,  1.1  R.  I. :  and  id.,  that  the  dinpuie  does 
not  nfftfct  the  right  of  patronage;  for  if  the  Kpiritual  person*  claim  under 
diffluent  patrons,  and  in  diflerent  rights,  a  writ  of  prohibition,  called  an 
tmUcavit,  will  go  by  the  comwoD  law,  and  the  patron  may  sue  it  out  as 
wtU  ai  hit  clerk,     situt.  S64.     K.N. B. 45.    See  post.  p.  91. 
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perly  be  had  in  the  spiritual  court ;  viz.  the  recovery  of  the 
tithes,  or  their  efjuivaleiit.  By  statute  2&3  Exlw.VI.  c.lS* 
it  is  enacted,  thai  if  any  person  shall  carry  off  his  predial 
tithes,  {viz.  of  corn,  hny,  or  the  like,)  before  the  tenth  part 
is  duly  set  forth,  or  a<^reement  is  made  with  t!)e  pro[irietor,  or  [  89  ] 
shall  willingly  withdraw  his  tithes  of  the  same,  or  shall  stop 
or  hinder  the  proprietor  of  the  tithes  or  his  deputy  from 
viewing  or  carrying  them  aAvay;  such  offender  shall  pay  double 
the  value  of  the  titties,  with  costs,  to  be  recovei'ed  before 
the  ecclesiastical  judge,  according  to  the  king's  ecclesiastical 
laws.  By  a  former  clntise  of  the  satiic  statute,  the  treble  value 
of  the  tithes,  so  subtracted  or  withliekt,  may  be  sued  for  in 
the  temporal  courts,  which  is  equivalent  to  the  dcntblc  value 
to  be  sued  for  in  the  ecclesiastical.  For  one  may  sue  for  and 
recover  in  the  ecclesiastical  courts  the  tithes  themselves,  or  a 
recompence  for  them,  by  die  antient  law ;  to  which  the  suit 
for  the  double  value  is  superadded  by  the  statute.  But  as  no 
suiit  lay  in  the  temporal  courts  for  the  subtraction  of  tithes 
themselves,  therefore  the  statute  gave  a  ttxbh  forfeiture,  if 
sued  for  there ;  in  order  to  make  the  course  of  justice  uniform, 
by  giving  the  same  reparation  in  one  court  as  in  the  other  ''. 
Ho\vever,  it  now  seldom  happens  that  tithes  are  sued  for  at  all 
in  the  spiritual  court  j  for  if  the  defendant  pleads  any  custom, 
modtis,  composition,  or  other  matter  whereby  the  right  of 
tithing  is  calletl  in  question,  this  takes  it  out  of  the  jurisdic- 
tion of  the  ecclesJiistical  judge :  for  the  law  will  not  suffer 
the  existence  of  such  a  right  to  be  decided  by  the  sentence  of 
any  single,  much  less  an  ecclesiastical,  judge:  without  the 
verdict  of  a  jury.  But  a  more  summary  method  than  either 
of  recovering  small  tithes  under  the  value  of  iOs.  is  given  by 
statute  7&S  W.III.  c.6.  by  complahit  to  two  justices  of 
the  peace:  and,  by  another  statute  of  the  same  year,  c.3*. 
the  same  remedy  is  extended  to  all  tithes  withheld  by  quakers 
under  the  value  of  ten  pounds.  (2) 

•"  a  Inst.  250. 


(2)  The  coniplttint  must  be  made  within  two  years  Bftcr  the  tithes  httTe 
become  due;  the  magistrates  are  to  give  a  compensation  for  them,  and 
cows  not  exceeding  ten  shillings,  and  both  may  be  recovered  with  the  charges 
by  dtstreu  and  sale  of  the  party's  goods ;  an  appcnl  lies  from  the  decision 
of  the  two  juslices  to  the  west  quarter  sessions,  whose  jttdgiuent  h  final 
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Another  pecuniary  injury,  cognizable  in  the  spiritual 
courts,  is  the  non-payment  of  other  ecclesiastical  dttes  to  the 
clergy;  as  j>cnsions,  mortuariesj  compositions,  oflferinjErs,  and 
whatsoever  falls  under  the  denomination  of  surplice-fees,  for 
marriages  or  other  ministerial  offices  uf  the  church:  nil 
■which  injuries  are  redressed  by  a  decree  for  their  actual  pay- 
t  90  ]  ment.  Besides  which,  all  offerings,  oblations,  and  obventions, 
not  exceeding  tl»e  value  of  4:0s.  may  be  recovered  in  a 'sum- 
mary way  before  two  justices  of  the  pence  '.  But  care  must 
be  taken  that  these  are  real  and  not  imaginary  dues ;  for,  if 
they  be  contrary  to  the  common  law,  a  prohibition  will  issue 
out  of  the  temjjoral  courts  to  stop  nil  suits  concerning  them. 
As  where  a  fee  was  demanded  by  the  minister  of  the  parish 
for  the  baptism  of  a  child,  which  was  administered  in  another 
place  ^  J  this,  however  authorised  by  the  canon,  is  coinrnry 
to  common  right:  for  of  common  right,  no  fee  is  due  to  the 
minister  even  for  performing  such  branches  of  his  duty,  and 
it  can  only  be  supported  by  a  special  custom  ' ;  but  no  custom 
can  support  the  demand  of  a  fee  without  performing  them 
at  all. 

Foe  fees  also,  settled  and  acknowledged  to  be  due  to  the 
officers  of  the  ecclesiastical  courts,  a  suit  will  lie  therein : 
but  not  if  the  right  of  the  fees  is  at  all  disputable;  for  then  it 
must  be  decided  by  the  common  law  ^.     It  is  also  said,  that  if 

■  Stat.  7 A  8  W.III.  e.6.  ^  Ibid.  3S4.    Lord  Itj;in.  4^0.   1J58. 

'  Sdk.  33S.  Fiisg.  SS, 

"»  1  Vcntr.  165. 

But  the  original  jurisdiction  of  the  two  ma^itrfttes  is  put  an  end  (o  in 
inninr,  ifthe  party  complained  against  shall  iiisiot  licforc  them  upon  any 
prescription,  composition,  or  moduii,  ngreement  or  title,  and  deliver  the 
(tune  to  them  in  writing  subscribed  by  him,  and  shall  then  give  to  the 
party  complaining  security  to  the  tatisfaction  of  the  magistrates  to  pay 
all  such  costs  and  damages,  as  upon  a  trial  at  law  shall  be  given  against 
him  in  case  such  prescription,  &c.  shall  not  be  allowed. 

These  are  provisions  of  the  7  &  8  W,  z.  c.  *>. ;  the  principle  of  both  these 
statutes  has  been  adopted  and  cxtende<l  by  the  5o  G.  S.  c,  1S7.,  and  54  G.3. 
c.  68.,  the  firtt  applying  to  England,  and  the  latter  to  Ireland.  Dy  the 
fourth  section  of  each  act,  the  Jurisdiction  of  the  two  justices  is  extended 
ta  tithes,  oblations,  and  compositions  of  the  value  often  pounds;  and  by 
the  sixth,  in  respect  of  tithes  and  church-rates  due  from  qunkcrs  to  fifky 
pounds.  \a  either  case  one  justice  is  made  comfwteot  to  receive  the 
original  compliuni,  aod  to  Mimmon  the  defaulter  before  (wo. 
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a  curate  be  licensed,  and  his  salary  appointed  by  the  bishop, 
and  he  be  not  paid,  the  curate  has  a  remedy  in  the  ecclesi- 
astical court " ;  but,  if  he  be  not  licensed,  or  hath  no  such 
salary  appointed,  or  liath  made  a  special  ngreenient  with  the 
rector,  he  must  sue  for  a  satisfaction  at  common  law  " ;  either 
by  proving  such  special  agreement,  or  else  by  leaving  it  to  a 
jurj*  to  give  damnges  upon  a  quantum  meruit^  that  is,  in  conse- 
sideration  of  what  he  reasonably  deserved  in  proportion  to 
the  service  performed.  (3) 

Undeb  tins  head  of  pecuniary  injuries  may  also  be  reduced 
the  several  matters  of  spoliation,  dilapidations,  and  neglect  of 
repairing  the  church  and  things  thereunto  belonging;  for  which 
a  satisfaction  may  be  sued  for  in  the  ecclesiastical  court. 


SpoLfATioN  is  an  injury  done  by  one  clerk  or  incumbent 
to  another,  in  taking  the  fruits  of  his  benefice  without  any 
right  thereunto,  but  under  a  pretended  title.  It  is  remedied  C  91  ]  ^ 
by  a  decree  to  account  for  the  profits  so  token.  This  injury, 
when  the  jiis  patronatiis  or  right  of  advowson  doth  not  come 
in  debate,  is  cognizable  in  the  spiritual  court  r  as  if  a  patron 
first  presents  A  to  n  benefice,  who  is  instituted  and  inducted 
thereto;  and  then,  upon  pretence  of  a  v.<icancy,  the  sanw 
patron  presents  13  to  the  same  living,  and  he  also  obtains  in- 
stitution and  induction.  Now,  if  the  fact  of  the  vacancy  be 
disputed,  then  that  clerk  who  is  kept  out  of  the  profits  of  the 


°  I  Burn.  I'CcJ.  law.  43S. 


"  1  Frcem.  70. 


(3)  By  the  57  G.  5.  c.  99.,  the  question  of  salary  to  the  curate  of  a  non- 
resident clergyman  is  put  entirely  into  the  power  of  the  liihhop,  sulyect  to 
the  regiilatioTis  of  the  act.  He  Jctcrmines  the  amount  according  to  b 
certain  scale  frainciJ  upon  the  value  and  population  of  the  benefice ;  this 
amount  is  specified  in  the  curate's  licence,  and  if  there  is  any  difference 
respecting  it,  upon  complaint  made  to  the  bishop,  he  iii.iy  Buminarily 
determine  it,  and  punish  the  non-payment  by  sequestration.  Hy  the 
HXty-first  section,  any  ngrcemcnt  made  between  the  curate  and  rector,  in 
derogation  of  the  provisions  of  the  act,  or  by  which  the  curate  is  to 
take  less  than  the  appointed  salary,  is  made  void  to  all  intents  and 
purposes ;  and  the  payment  of  any  arrears  accrued  in  consctiuence  of  such 
agreement,  may  be  enforced  with  treble  costs  by  the  bishop,  if  the  appli- 
cation of  the  curate  be  made  within  twelve  months  after  his  quitting  the 
cumcy. 
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livingi  whichever  it  be,  may  sue  the  other  in  the  spiritual 
court  for  spoliation,  or  taking  the  profits  of  his  benefice. 
And  it  shall  there  be  tried,  whether  the  living  were,  or  were 
not  vacant:  upon  which  the  vahdity  of  the  second  clerk's 
pretensions  must  depend  **.  But  if  the  right  of  patronage 
«omes  at  all  into  dispute,  as  if  one  patron  presented  A,  and 
■another  patron  pres.ented  B,  there  the  ecclesiastical  court  hath 
no  cognizance,  provided  the  tithes  sued  for  amount  to  n 
fourth  part  of  the  value  of  the  living,  but  may  be  prohibited  at 
the  instance  of  the  patron  by  the  king's  writ  of  indiravit,  '  (4?) 
So  also  if  a  clerk,  without  any  colour  of  tide^  ejects  another 
from  his  parsonage,  this  injury  must  be  redressed  in  ibc  tem- 
poral courts:  for  it  depends  upon  no  question  determinable 
by  the  spiritual  law,  (as  plurality  of  benefices  or  no  plurality, 
vacancy  or  no  vacancy,)  but  is  merely  a  civil  injury. 

For  dilapidations^  which  are  a  kind  of  ecclesiastical  waste, 
either  voluntary,  by  palling  down;  or  j>ermissive,  by  suffer- 
ing the  chancel,  parsonage-house,  and  otlicr  buildings  there- 
unto belonging,  to  decay,  an  action  also  lies,  either  in  the 
spiritual  court  by  the  canon  law,  or  in  the  courts  of  common 
law*!,  and  it  may  be  brought  by  the  successor  against  the 
predecessor,  if  living,  or,  if  dead,  then  against  his  executors. 
It  is  also  said  to  be  good  cause  of  deprivation,  if  the  bishop, 
parson,  vicar»  or  other  ecclesiastical  person,  dilapidates  the 
buildings,  or  cuts  down  timber  growing  on  tl>e  palrimony  of 
C  92  ]  the  church,  unless  for  necessary  repairs ' :  and  that  a  writ  of 
prohibition  will  also  lie  against  him  in  the  courts  of  common 
law'.  By  statute  IS  Eliz.  c.  10.  if  any  spiritual  person  makes 
over  or  alienates  his  goods  with  intent  to  defeat  bis  successors 

•  F.N.B.  36.  "i  C«rth.  324.     S  Lcr.  868.     3  T.B. 

*  OrcumMptete  fntui     \3  Edir.    L      630. 
M.  4.    jlrtie.  Otri.    9  £dw.  II.    c.  9.  '  ]  Roll.  Ilfp. 86.    1 1  Il«p.98.  Oodb. 
F.N.  B.  45.                                                     359. 

•  3  BuUtr.  15B.     1  Roll.  Rep.  3A5. 


(4)  See  ante,  p.  88.  n.  l.  Both  upon  principle,  and  thp  authoritiet  there 
cited,  it  teenif  to  mc  questionable  whether  the  tmiicavU  did  not  lie  Rt 
common  Isw,  whenever  the  right  of  piitroniige  caine  into  dispute,  whether 
the  tidies  tucd  for  unounteU  to  a  fourth  part  of  the  ralue  of  the  living, 
or  ooc 
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of  their  remedy  for  dilapidations,  the  successor  shall  have 
such  remedy  against  the  alienee,  in  tlie  ecclesiastical  court,  as 
if  he  were  the  executor  of  his  predecessor.  And  by  statute 
H  Eliz.  c.  II.  all  money  recovered  for  dilapidation  shall 
within  two  years  be  employed  upon  the  buildings,  in  respect 
whereof  it  was  recovered,  on  peimUy  of  forfeiting  double  the 
value  to  the  crown. 

As  to  the  neglect  of  reparations  of  the  churcli,  cJiurch- 
jard,  an<l  the  like,  the  spiritual  court  has  undoubted  cogni- 
zance thereof';  and  a  suit  may  be  brought  therein  for  non- 
payment of  a  rate  made  by  the  church-wardens  for  that 
purpose.  (5)  And  these  are  the  principal  pecuniary  injuries, 
which  are  cognizable,  or  for  which  suits  may  be  instituted, 
in  ecclesiastical  courts. 

2.  Matrimonial  causes,  or  injuries  respecting  the  rights 
of  marriage,  are  another,  and  a  much  more  undisturbed 
branch  of  the  ecclesiastical  jurisdiction.  Though,  if  we  con- 
sider marriages  in  the  light  of  mere  civil  contracts,  they  do 
not  seem  to  be  properly  of  spiritual  cognizance '.  But  the 
Romanists  having  very  early  converted  this  contract  into  a 
holy  sacramental  ordinance,  the  church  of  course  took  it  un- 
der her  protection,  upon  the  division  of  the  two  jurisdictions. 
And,  in  the  han<ls  of  such  able  politicians,  it  soon  became  an 
engine  of  great  importance  to  the  papal  scheme  of  an  uni- 
versal monarchy  over  Christendom.  The  numberless  cano- 
nical impediments  that  were  invented,  and  occasionally  dis- 
pensed with,  by  the  holy  see,  not  only  enriched  the  coffers  of 

*  CirmtrupecU  agala.  S  Rep.  €6.  'Warb.  alliance.  173. 


(5)  By  the  statutes  jiut  noticed  of  the  53  &  54  G.  J.  astimraary  method 
h  given  for  the  recovery  of  chvirih  and  chapel  rates  in  England  and  Ire- 
land, not  exceeding  ten  pounds  in  amount,  upon  complaint  by  the  wanlcn* 
to  one  justice,  which  complaint  is  to  be  heard  before  two,  and  their 
judgment  may  Ite  appealed  agninst  at  the  next  quarter  sessions,  whofe 
decision  is  finid.  If,  however,  the  validity  of  the  rate  is  under  discitsoion 
in  the  ecclesiastical  court,  the  justice  has  no  power  to  summon  the  de- 
faulter or  proceed  at  all,  and  if  on  the  hearing  of  the  complaint,  the  party 
shall  dispute  the  validity  of  the  rate,  or  his  own  liability,  the  two  jiisticeii 
must  forbeAf  to  give  any  judgment.  See  H.  v.  ChajtrlwardcitM  of  Miinrow, 
5  M.  &  S.  248. 
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the  church,  but  gave  it  a  vast  ascendant  over  princes  of  all 
denominations;  whose  marriages  were  sanctified  or  repro- 
batetl,  iheir  issue  legitimated  or  bastardized,  and  the  succession 
to  their  thrones  established  or  rendered  precarious,  according 
[  93  ]  to  the  humour  or  interest  of  the  reigning  pontiff:  besides  a 
thousand  nice  and  difficult  scruples,  with  whieh  llie  clergy 
of  those  ages  puzzled  the  understiuidings  and  loatled  the  con- 
sciences of  the  inferior  orders  of  the  laky ;  ond  which  could 
only  be  unravelled  and  removed  by  these  their  spiritual  guides. 
Yet,  abstracted  from  this  universal  influence,  which  affords 
so  good  a  reason  for  their  conduct,  one  might  otherwise  be 
le<l  to  wonder,  that  the  same  authority,  which  enjoined  the 
strictest  celibacy  to  the  priesthood,  should  think  thenii  the 
proper  judges  in  causes  between  man  and  wife.  These  causes 
indeed,  partly  from  the  nature  of  the  injuries  complained  of, 
and  partly  from  the  clerical  metliod  of  treating  them  %  soon 
became  too  gross  for  the  modesty  of  a  lay  tribunal.  And 
cauacs  matrimonial  arc  now  so  peculiarly  ecclesiastical,  that 
the  temporal  courts  will  never  interfere  in  controversies  of  this 
kindf  unless  in  some  particular  cases.  As  if  the  spiritual  court 
do  proceed  to  call  a  marriage  in  question  after  the  death  of 
either  of  the  parties;  this  the  courts  of  common  law  will 
prohibit,  because  it  tends  to  bastardize  and  disinherit  die 
issue ;  who  cannot  so  well  defend  the  marriage,  as  the  parties 
themselves,  when  both  of  them  living,  njight  have  done". 

Of  matrimonial  causes,  one  of  the  first  and  principal  is, 
1.  Causa  jaditationis  matrimonii;  when  one  of  the  parties 
boasts  or  gives  out  that  he  or  she  is  married  to  the  other, 
whereby  a  common  reputation  of  their  matriniony  may  ensue. 
On  this  ground  the  ]iarty  injured  may  libel  the  other  in  the 
spiritual  court ;  and,  uidcss  the  defl-iidant  undertakes  and 
makes  out  a  proof  of  the  actual  marriage,  he  or  she  is  enjoined 
perpetual  silence  upon  that  heod ;  which  is  tlic  only  remedy 
the  ecclesiastical  courts  can  give  for  this  injury.  (6)    2.  Anollier 

'  Some  of  the  iinpureu  books,  that  written  by  the  popi*h  clergy  on  the 
are  citant  in  any  language,  arc   thoM     lubjrctx  of  matrimony  and  dirorce. 

"  a  Inat.  «14. 

((>)  It  i»  not  enough  for  the  maintenance  of  this  tuit,  thftt  one  pitrty 
ftlscly  "  boMts  or  give«  out  that  he  or  she  is  married  to  the  other ;"  the 
boasting  must  be  oioliciou*  as  well  m  fnlte.     In  the  case  of  Lord  Hawke 

V.  Corri, 
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species  of  matrimonial. causes  was,  when  a  party  contracted 
to  another  brought  a  suit  in  the  ecclesiastical  court  to  compel 
a  celebration  of  the  marriage  in  pursuance  ot"  such  con- 
tract; but  this  branch  of  causes  is  now  cut  off  entirely  by 
the  act  for  preventing  clantlestine  mnrriages,  26  Geo.  I  J,  c.  33. 
which  enacts,  that  for  the  future  no  suit  shall  be  liad  in  any  [  9*  ] 
ecclesiastical  court,  to  compel  a  celebration  of  marriage  in 
facie  eccksiae^  for  or  because  of  any  contract  of  matrimony 
whatsoever-  (7)  S.  The  suit  for  restitution  of  conjugal  rights 
is  also  another  species  of  matrimonial  causes:  which  is  brought 
whenever  either  the  husband  or  wife  is  guilty  of  the  injury 
of  subtrnction,  or  lives  separate  from  the  other  without  any 
sufficient  reason ;  in  which  case  the  ecclesiastical  jurisdiction 
will  compel  them  to  come  together  again,  if  either  party 
be  weak  enough  to  desire  it,  contrary  to  the  inclination  of 
the  other.  4.  Divorces  also,  of  which,  and  their  several 
distinctions,  we  treated  at  larjre  in  a  former  volume  *,  are 
causes  thoroughly  matrintonliil,  and  cognisable  by  the  eccle- 
siastical judge.  If  ii  becomes  improper,  through  some  super- 
venient cause  arising  ex  post  facto,  that  tlie  parties  should  live 
together  any  longer;  as  through  intolerable  cruelty*,  adultery, 
a  peiiTctual  disease,  and  the  like :  tliis  unfitness  or  inabi- 
lity for  tlie  marriage  state  may  be  looked  upon  as  an  injury 
to  the  suffering  party;  and  for  this  the  ecclesiastical  Inw 
administers  the  remedy  of  separation,  or  a  divorce  a  meitsa  et 
thoro.  But  if  the  cause  existed  previous  to  the  marriage, 
and  was  such  a  one  as  rendered  the  marriage  unlawful 
ab  initio,  as  consangtiinity,  corporal  imbecility,  (»r  the  hke; 
in  this  case  the  law  looks  upon  the  marriage  to  have 
been  always  null  and  void,  being  contracted  in  fraudem  legis, 
and    decrees    not   only   a  separation    from    bed    and   board, 

"  Book  I.  ch.  15. 

V.  Corri,  the  learned  judge,  in  stating  the  defences,  which  may  be  made  to 
such  a  suit,  sajs,  "  u  third  defence  of  more  rare  occurrence  is  that  though 
"  no  marriage  has  passed,  yet  the  pretension  v/m  fully  nuthoriscJ  by  the 
••  complainant,  and  therefore  though  the  representation  is  false,  yet  it  is 
"  not  inaticious,  and  cannot  be  complained  of  as  such  by  the  party  who  has 
••  denounced  it."  In  that  case,  such  a  defence  hnving  been  fully  made  out, 
the  court  dismissed  the  suit.     2  Haggard's  Rep.  £80. 

(?)  This  act  is  repealed,  but  the  4  G.  4.  c,  7C.  contains  the  same  pro- 
vision. 
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but  a  vinculo  matrimonii  itself.  5.  The  last  species  of  matri- 
monial causes  is  a  consequence  drawn  from  one  of  the  species 
of  divorce,  that  a  mensa  et  thoro ;  which  is  the  suit  for  alimony^ 
a  term  which  signifies  maintenance,  which  suit  the  wife, 
in  case  of  separation,  may  have  against  her  husband,  if 
he  n^lects  or  refuses  to  make  her  an  allowance  suitable 
to  their  station  in  life.  This  is  an  injury  to  the  wife,  and 
the  court  christian  will  redress  it  by  assigning  her  a  compe- 
tent maintenance,  and  compelling  the  husband  by  ecclesiasti- 
cal censures  to  pay  it.  But  no  alimony  will  be  assigned  in 
case  of  a  divorce  for  adultery  on  her  part;  for  as  that 
[  95  ]  amounts  to  a  forfeiture  of  her  dower  after  his  death,  it  is  also 
a  sufficient  reason  why  she  should  not  be  partaker  of  his  es- 
tate when  living. 

S.  Testamentahy  causes  are  the  only  remaining  spe- 
cies belonging  to  the  ecclesiastical  jurisdiction;  which,  as 
they  are  certainly  of  a  mere  temporal  nature  %  may  seem 
at  first  view  a  little  oddly  ranked  among  matters  of  a 
spiritual  cognizance.  And  indeed  (as  was  in  some  degree 
observed  in  a  former  volume  ^)  they  were  originally  cogni- 
zable in  the  king's  courts  of  common  law,  viz.  the  county 
courts';  and  afterwards  transferred  to  the  jurisdiction  of 
the  church,  by  the  favour  of  the  crown,  as  a  natural  conse- 
quence of  granting  to  the  bishops  the  administration  of 
intestates'  effects. 

This  spiritual  jurisdiction  of  testamentary  causes  is  a  pe- 
culiar constitution  of  this  island ;  for  in  almost  all  other  (even 
in  popish)  countries  all  matters  testamentary  are  under  die 
jurisdiction  of  the  civil  magistrate.  And  that  this  privilege 
is  enjoyed  by  the  clergy  in  England,  not  as  a  matter  of  eccle- 
siastical right,  but  by  the  special  favour  and  indulgence  of 
the  municipal  law,  and  as  it  should  seem  by  some  public  act 
of  the  great  council,  is  freely  acknowledged  by  Lindewode, 
the  ablest  canonist  of  the  fifteenth  ccntur}'.  Testamentary 
causes,  he  observes,  belong  to  the  ecclesiastical  courts  ''  supa- 
**  consensu  regio  et  sttorum  procerum  in  talibus  ab  atitiquo  con- 

»  Waiburu  alliance.  173.  •  Hicke*  Diner.  EjiiUolar.  j>.  8.  58. 

i^Bookll.  ch.33. 
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"  casOy  item  super  consuetudine  in  ed  parte  dc  scientid  Regum 
"  Anglice  diuiius  consertxitd  *."  The  same  was,  about  a  century 
before,  very  openly  professed  in  a  canon  of  archbishop  Stratford, 
viz.  that  the  administration  of  intestates'  goods  was  "  ab 
"  vliwi*  granted  to  the  ordinary,  *'  consensu  regio  et  magttatum 
"  regni  Aiiglice  ''."  The  constitutions  of  cardinal  Othobon 
also  testify,  that  this  provision  "  olim  a  praelaiis  aim  appro- 
*'  haiione  regis  et  baronum  dicitur  emanasse  '."  And  arch- 
bishop Parker  "^j  in  queen  Elizabeth's  time,  afRrms  in  ex- 
press words,  that  originally  in  matters  testementiiry  "  non 
"  tdlam  liabebant  episcopi  atdhoritatem,  praeter  earn  quam  a 
"  rege  acceptam  referebant.  Jus  tcstamenta  probandi  non  habe-  r  96  ] 
"  bant :  administrationis  potestatem  cuiqne  delegare  non  po- 
"  terant." 


At  what  [leriod  of  time  the  ecclesiastical  jurisdiction  of 
testaments  and  intestacies  began  in  England,  is  not  ascer- 
tained by  any  antient  writer :  and  Lindewode  *  very  fairly  con- 
fesses, "  aijus  regis  temporibus  hoc  ordinatum  sit,  non  repcrio." 
We  find  it  indeed  frequently  asserted  in  our  common  law 
books,  that  it  is  but  oClate years  that  the  church  hatTi  had  the 
probate  of  wills  ',  But  this  nvust  only  be  understood  to  mean 
that  it  hath  not  alwat/s  had  this  prerogative:  for  certainly  it  is 
of  very  higli  antiquity.  Lindewode,  we  have  seen,  declares 
that  it  was  "  ab  atdiquo"  Stratford,  in  the  reign  of  king 
Edward  III-,  mentions  it  as  "  ab  olim  ordinatum;"  and  car- 
dinal Othobon,  in  the  52  Hen.  III.,  speaks  of  it  as  an  antient 
tradition.  Bracton  holds  it  for  clear  law  in  the  same  reign  of 
Henry  HI.,  that  matters  testamentary  belonged  to  the  spiri- 
tual court  *.  And,  yet  earlier,  the  disposition  of  intestates' 
goods  "per  visum  ecclesiae^*  was  one  of  the  articles  confirmed 
to  the  prelates  by  king  John's  magna  carta ''.  Matthew  Paris 
also  informs  us,  that  king  Riclmrd  I.  ordained  in  Normandy 
"  guod  distribiitio  rerum  quae  in  testamento  relinquuntur  auio- 
"  ritate  ecclesiae  Jiet."  And  even  this  ordinance  of  king 
Richard  was  only  an  introduction  of  the  same  law  into  his 


•  Proeindal.  1. 3.  /.  1 3.  fol.  1 76. 

"  Ibid.  1.1.  <.28./U.263. 

'  tU.  83. 

<■  Sea  9  Rep.  S8. 

'Jbl,  863. 


^  Fttt.  Jbr.  til. Iet1am<mt,  i>l 4.  SRoUI. 
Abr.217.     9  Rep.  37.     Vaugb  207. 
*  1.5.  de  eiceptionilnii.  c.lO. 
h  cap,37.  edit.  Oron. 
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ducal  dominions,  which  before  prevailed  in  this  kingdom ; 
for  in  the  reign  of  his  father  Henry  II.  Glanvil  is  express, 
that  "  si  quis  aliqtiid  dixerit  contra  testanientum,  placitum  iUud 
"  in  curia  christianitatis  attdiri  debet  et  terminari '."  And  the 
Scots  book  called  regiam  Tnajeslatem  agrees  verbatim  with 
Glanvil  in  this  point  ^  , 

It  appears  that  the  foreign  clergy  were  pretty  early  ambi- 
tious of  this  branch  of  power  j  but  their  attempts  to  assume 
E  97  ]  it  on  the  continent  were  effectually  curbed  by  the  edict  of 
the  emperor  Justin  ',  which  restrained  the  insinuation  or  pro- 
bate of  testaments  (as  formerly)  to  the  office  of  the  magisier 
cttisus:  for  which  the  emperor  subjoins  this  reason  ;  "  absur- 
*•  dum  etcnim  clericis  est,  itnmo  etiam  opprobriosum,  si  peritos 
"  se  ivliTit  ostendere  disceptattomtm  esse  for  cnsium."  Bui  after- 
wards by  the  canon  law "  it  was  allowed  that  the  bishop 
might  com]7el  by  ecclesiastical  censures  the  performance  of  a 
bequest  to  pious  uses.  And  therefore,  as  that  was  considered 
as  a  cause  quae  secundum  canones  et  episcopates  leges  ad  regimen 
animarum  pe>tinuit,  it  fell  within  the  jurisdiction  of  the  spi- 
ritual courts  by  die  express  words  of  the  charier  of  king  Wil- 
liam L,  which  separated  those  courts  from  the  tenipornl.  And 
afterwards,  when  king  Henry  I.  by  his  coronation-charter 
directed  that  the  goods  of  nn  intestate  should  be  divided  for 
the  good  of  his  soul  %  this  made  nU  iiilestncies  immediiitely 
spiritual  causes,  as  much  ns  a  legacy  to  pious  uses  had  been 
before.  This  therefore,  we  may  probably  conjecture,  was 
the  aera  referretl  to  bv  Stratford  and  Olhobon,  when  the  king, 
by  the  advice  of  the  prelates,  and  with  the  consent  of  his 
barons,  invested  the  church  with  this  privilege.  And  accortl- 
ingly  in  king  Stephen's  charter  it  is  provided,  that  the  goods 
of  an  intestate  ecclesiastic  shall  be  distributed  pro  salute  ani- 
maeejus.,  ecelesiae  consilio'*;  which  latter  words  are  equivalent 
to  per  visum  ecelesiae  in  the  great  charter  of  king  John  before 
mentioned.     And  the  Danes  and  Swedes  (who  received  the 

/.7.  r.d.  dare  Mipotuerit,    %iror  tva,  tioe    lUeri, 

^  1.3.  c.SS.  Attf  tmrentei  tt  legHimi    SomiHn  ^m, 

'CW.  1.  S.  41.  ram    pro  aniina  iju«  iliviUant,  mcul  m 

"  Dtxrtiol.    a.    90.    n,  GUb.    Rep.    mrliut  risumfucril.  fTeH.R><fftnt.  c.%A. 

204,305.  ;,.3I,, 

■  A  fWM  tarMwiN  mu  Ammmum  mu-        o  Lortl  Ljrttlet.  Hen.  II.  toI.  1.  53$. 

vmn— '^MCMM*!  Mm  wm  dtitril  mT     Umtm  ad  GuL  fTtubr,  711. 
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rudiments  of  clirisdanity  and  ecclesiastical  discipline  &om 
England  about  the  beginning  of  the  twelfth  century)  have 
thence  also  adopted  the  spiritual  cognizance  of  intestacies, 

testaments,  and  legacies  ^, 

This  jurisdiction,  we  have  seen,  is  principally  exercised 
with  us  in  the  consistory  courts  of  every  diocesan  bishop,  and  Q  98  ] 
in  the  prerogative  court  of  the  metropolitan,  originally;  and 
in  the  arches  court  and  court  of  delegates  by  way  of  appeal. 
It  is  divisible  into  diree  branches  ;  the  probate  of  wills,  the 
granting  of  administrations,  and  the  suing  for  legacies.  The 
two  former  of  which,  when  no  opposition  is  made,  are  granted 
merely  ex  officio  et  debito  justitiae,  and  are  then  the  object  of 
what  is  called  the  xoluntartfj  and  not  the  co/iienZ/oiiy  jurisdic- 
tion. But  when  a  caivat  is  entered  against  proving  the  will 
or  granting  administration,  and  a  suit  thereupon  follows  to 
determine  either  tlie  validity  of  the  testament,  or  who  hath 
a  right  to  administer ;  this  claim  and  obstruction  by  the 
adverse  party  are  an  injury  to  the  party  entitled,  and  as  such 
are  remedied  by  tlie  sentence  of  the  spiritual  court,  either  by 
establishing  the  will  or  granting  the  administration.  Sub- 
traction, the  witJdiolding  or  detaining  of  legacies,  is  also 
still  more  aptjarcnily  injurious,  by  depriving  tlie  legatees  of 
that  I'ight,  with  which  the  laws  of  the  land  and  tlie  will  of 
the  deceased  have  invested  them  :  and  therefore,  as  a  conse- 
quential part  of  testiimentary  jurisdiction,  the  spiritual  court 
administers  redress  herein,  by  compelling  the  executor  to  pay 
iheui.  But  in  this  last  case  the  courts  of  equity  exercise  a 
concurrent  jurisdiction  with  the  ecclesiastical  courts,  as  inci- 
dent to  some  other  species  of  relief  prayed  by  the  complainant; 
as  to  compel  the  executor  to  accoimt  for  the  testator's  effects, 
or  assent  to  the  legacy,  or  the  like.  For,  as  it  is  beneath  the 
dignity  of  the  king's  courts  to  be  merely  ancillary  to  other 
interior  jurisdictions,  the  cause,  when  once  brought  there, 
receives  there  also  its  full  determination.  (8) 

*■  Stiernhook,  dejure  Sueom,  1.3,  e,B, 

(8)  No  action  at  law  can  be  niainta'meJ  against  an  executor  for  a  legacy 
where  there  i»  no  furiher  proof  of  his  assent  to  the  legacy,  than  what  the 
law  can  infer  tVom  an  ncknowJedgment  b)'  him  of  assets  sufBcicnt  to  pay 
it.     Ck>nTenience  ii  much  in  favour  of  this  rule,  becauie,  if  the  penon  who 


^ 


Book  III. 


These  are  the  principnl  injuries  for  which  the  party 
grieved  either  must,  or  may,  seek  his  reme<ly  in  the  spiritual 
courts.  But  before  I  entirely  dismiss  this  head,  it  may  not 
be  improper  to  add  a  short  word  concerning  the  method  of 
proceeding  in  these  tribunals,  with  regard  to  the  redress  of 
injuries. 

It  must  (in  the  first  place)  be  acknowledged,  to  the  honour 
of  the  spiritual  courts,  that  though  they  continue  to  this  day 
C  99  ]]  to  decide  many  questions  which  are  properly  of  temporal 
cognizance,  yet  justice  is  in  general  so  ably  and  impartially 
administered  in  those  tribunals,  (especially  of  the  superior 
kind,)  and  tlie  boundaries  of  their  |K)wer  are  now  so  well 
known  and  established,  that  no  material  inconvenience  at 
present  arises  from  this  jurisdiction  still  continuing  in  the  an- 
tient  channel.  And,  should  an  alteration  be  attempted,  great 
confusion  would  probably  arise,  in  overturning  long-estab- 
lished forms,  and  new-modelling  a  course  of  proceedings  that 
has  now  prevailed  for  seven  centuries. 

The  establishment  of  the  civil  law  process  in  all  the  eccle- 
siastical courts  was  indeed  a  masterpiece  of  papal  discern- 
ment, as  it  made  a  coalition  impracticable  between  them  and 
the  national  tribunals,  witliout  manifest  inconvenience  and  ha- 


was  UgaJJy  endiled  cotild  recover  at  law,  he  would  do  to  titoluicly,  and 
for  his  own  use ;  und  though  ihe  legacy  might  have  been  intended  for  the 
benefit  of  another,  o  court  of  law  would  have  no  means  of  compelling  the 
legatee  t>o  to  applj  it ;  as  in  the  case  of  a  legacy  to  the  wife,  which  would 
become  the  hutband't  absolutely,  and  the  court  of  law  could  not  oblige 
him,  as  a  court  of  equit)  now  will,  to  make  provision  for  his  wife  out  of 
it.  Decks  V.  Strult,  5  T.  R.  690.  But  where  the  executor  admit*  aueti, 
and  expressly  promiw?*  to  pay  in  the  case  of  a  pecuniary  legacy,  or  where 
the  legacy  being  specific,  he  a»8enu  to  it,  »uch  promise  and  assent  vest 
the  property  in  (he  legatee,  and  he  may  maintain  an  action  against  the 
executor.  Alkiiu  v.  Hill,  Cowp.  984.  Lord  Saye  ^  SeU  v.Guy,  3  E.  R. 
ISO. 

h  is  omitted  to  be  observed  in  the  text  that  cautes  of  defamation  are 
«vithin  the  Jurisdiction  of  the  ecclesiastical  court ;  suits  of  this  kind  are 
entertained  for  the  use  of  words,  which  not  importing  or  producing  any 
temfwral  danger  or  loss,  are  not  actionable  in  the  courts  of  common  law ; 
and  the  use  of  them  i*  punished  by  penance  with  or  without  costs,  at  the 
diirretion  of  the  court. 
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zard.     And  this  consideration  hatl  undoubtedly  its  weight  in 
causing  this  measure  to  be  adopted,  though  many  other  causes 
concurred.     The  time  when  the  pandects  of  Justinian  were 
discovered  afresh,  and  rescued  from  the  dust  of  antiquity,  the 
eagerness  with  which  they  were  studied  by  the  popish  eccle- 
siastics, and  the  consequent  dissensions   between  the   clergy 
and  the  laity  of  England,  have  formerly ''  been  spoken  to  at 
lai'ge.     I  shall  only  now  remark  upon  those  collections,  that 
their  being  written  in  the  Latin  tongue,  and  referring  so  much 
to  the  will  of  the  prince  and  his  delegated  officers  of  justice^ 
sufficiently  recommended  them  to  the  court   df  Rome,  ex- 
clusive of  their  intrinsic  merit.       To   keep  the  laity  in  the 
darkest  ignorance,  and  to  monopolize  the  little  science,  which 
then  existed,  entirely  among  the  monkish  clergy,  were  deep- 
rooted  ^irinciples  of  papal   policy.     And,  as  the  bishops  of 
Romelaffected  in  all  points  to  mimic  the  imperial  grandeur, 
as  tlte  spiritual  prerogatives  were  moulded  on  the  pattern  of 
the  temporal,  so  the   canon  law  process  was  formed  on  the 
model  of  the  civil  law ;  the  prelates  embracing  with  the  ut- 
most ardour  a  method  of  judicial  proceedings,  which  was  car- 
ried on  in  a  language  unknown  to  the  bulk  of  the  people,  which 
banished  the  intervention  of  a  jury  (that  bulwark  of  Gothic 
liberty),  which  placed   an  arbitrary  power  of  decision  in  the  f  100  1 
breast  of  a  single  man. 

The  proceedings  in  the  ecclesiastical  courts  are  tlierefore 
regulated  according  to  the  practice  of  tlie  civil  and  canon 
laws;  or  rather  according  to  a  mixture  of  both,  corrected 
and  new-modelled  by  their  own  particular  usages,  and  the 
interposition  of  the  courts  of  common  law.  For,  if  die  pro- 
ceetUngs  in  the  spiritual  court  be  ever  so  regularly  consonant 
to  the  rules  of  the  Roman  law,  yet  if  they  be  manifestly  re- 
pugnant to  the  fundamental  maxims  of  the  municipal  laws, 
to  which  upon  principles  of  sound  policy  the  ecclesiastical 
process  ought  in  every  state  to  conform'  (as  if  they  require 
two  witnesses  to  prove  a  fact,  where  one  will  suffice  at  common 
law) ;  in  such  cases  a  prohibition  will  be   awarded   against 

1  VoLI.  iotrod.  $1.  '  Warb.  allMK*.  179. 
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them  *.  But,  uuder  these  restrictions,  their  ordinary  course 
of  proceeding  iij,  first,  by  citation^  to  call  the  party  injuring 
before  them.  Then,  by  libely  libellust  a  little  book,  or  by 
articles  drawn  out  in  a  formal  allegation,  to  set  forth  tlie 
complainaut'8  ground  of  complaint.  To  this  succec<ls  tlie 
defendanfs  anstoer  upon  oath,  when,  if  he  denie^i  or  extenuates 
the  charge,  they  proceed  to  proofs  by  witnesses  examined,  and 
their  depositions  taken  down  in  writing,  by  an  officer  of  llie 
court.  If  the  defendant  has  any  circumstances  to  offer  in  his 
defence,  he  must  also  propound  them  in  what  is  called  bis 
defensive  allegation,  to  which  he  is  entitled  in  his  turn  to 
the  plmntiff's  atiswer  upon  oatli,  and  may  from  thence  pro- 
ceed to  proofs  as  well  as  hiti  antagonist.  The  canonical  doc- 
trine of  purgation,  whereby  the  parties  were  obliged  to  an- 
swer upon  oadk  to  any  matter,  Itowever  crimuial,  that  might 
be  objected  against  them,  (tliough  long  ago  over-ruled  in  the 
court  of  chancery,  Uie  genius  of  the  English  law  liuving  broken 
through  the  bondage  imposed  on  it  by  its  clerical  chancellors, 
and  asserted  tlie  doctrines  of  judicial  as  well  as  civil  liberty,) 
continued  to  the  middle  of  the  last  century  to  be  upheld  by 
the  spiritual  courts  ;  when  the  legislature  was  obliged  to  in- 
[  101  1  terpose,  to  teach  them  a  lesson  of  similar  moderation.  By 
the  statute  of  ISCar.II.  c.l2.  it  is  enacted,  that  it  shall  not 
be  lawful  for  any  bishop  or  ecclesiastical  judge,  to  tender  or 
administer  to  any  person  whatsoever,  the  oath  usually  called 
the  oath  ex  officio,  or  aiay  other  oalh  whereby  he  may  be  com- 
pelled to  confess,  accuse,  or  purge  himself  of  any  criminal 
matter  or  thing,  whereby  he  may  be  liable  to  any  censure  or 
piuii&hnicnl.  When  alt  the  picatlings  and  proofs  are  con- 
cludud,  they  ate  referred  to  the  consideration,  not  of  a  jury, 
but  of  a  single  Judge  ;  who  lakes  iiiformation  by  hearing  advo- 
cates on  both  sijltfs,  and  thereupon  forms  his  intaiocutm-if 
decree  or  definitive  sentettce  at  his  own  discretion  :  from  which 
there  generally  lies  an  appeal,  in  tlie  several  stages  nK*iitioned 
in  a  former  chapter ' ;  though  if  the  same  be  not  appuaJt-d 
from  in  fifleen  days,  it  is  final,  by  the  statute  25  Hen.VIII. 
C.19. 


*  8  KaU.  Abr.  800. 308.  <  Q\m^  5. 
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But  the  point  in  which  these  jurisdictions  are  the  roost 
defective,  is  that  of  enforcing  their  sentences  when  pro- 
nounced ;  for  which  they  have  no  other  process  but  that  of 
excommunication ;  which  is  described  "  to  be  twofold ;  the  less, 
and  the  greater  excommunication.  The  less  is  an  ecclesias- 
tical censure,  exchiding  the  pnrty  from  the  participation  of 
the  sacraments :  the  greater  proceeds  fartlier,  and  excludes 
him  not  only  from  these,  but  also  from  the  company  of  all 
christians.  But,  if  the  judge  of  any  spiritual  court  excom- 
municates a  man  for  a  cause  of  which  lie  hath  not  the  legal 
cognizance,  the  party  may  have  an  action  against  him  at 
common  law,  and  he  is  also  liable  to  lie  indicted  at  the  suil 
of  the  king". 

Heavy  as  the  penahy  of  excommunication  is,  considered 
in  a  set'ious  light,  there  are,  notwithstanding,  many  obstinate 
or  profligate  men,  who  would  despise  the  biiitum  fidmen  of 
mere  ecclesiastical  censures,  especially  when  pronounced  by 
a  petty  surrogate  in  the  country,  for  railing  or  contumelious 
words,  for  non-payment  of  fees  or  costs,  or  for  otiier  trivial 
causes.  The  common  law  therefore  compassionately  steps  in 
to  the  aid  of  the  ecclesiastical  jurisdiction,  and  kindly  lends  a  [  1 02  ] 
supporting  hand  to  an  otherwise  tottering  autliority.  Imit- 
ating herein  the  policy  of  our  British  ancestors,  among 
whom,  according  to  Csesar",  whoever  where  interdicted  by  the 
Druids  from  their  sacrifices,  "  in  numero  impiorum  ac  sreiera^ 
"  fcfntm  habentttt- :  iis  amttes  decedunt,  aditttm  eorwn  sermo^ 
"  nemqite  deftigiunt^  ne  quid  ex  contagioixe  incommodi  accipiant  : 
"  Tieqiie  iis petentibtis  jus  redditw;  neqtte  honos  ullus  communica- 
"  /tor."  And  so  with  us  by  the  common  law  an  excommuni- 
cated person  is  disabled  to  do  any  act,  that  is  required  to  be 
done  by  one  that  is  probus  et  legalis  homo.  He  cannot  serve 
upon  juries,  cannot  be  a  witness  in  any  court,  and,  which  is 
the  worst  of  all,  cannot  bring  an  action,  either  real  or  person- 
al, to  recover  lands  or  money  due  to  him  y.  Nor  is  this  the 
whole :  for  if,  within  forty  days  after  tJie  sentence  has  been 
published  in  the  church,  the  offender  does  not  submit  and 
abide  by  the  sentence  of  the  spiritual  court,  the  bishop  may 

"  Co.  Liu.  133.  '  De  BtUo  Gall.  I.  6.  c.l  3. 
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certify  such  contempt  to  the  kuig  in  chancery.  Upon  which 
there  issues  out  a  writ  to  the  sheriflP  of  the  county,  called, 
from  the  bishop's  certificate,  a  significavil ;  or,  from  its 
effects,  a  writ  de  excommunicato  capiendo:  and  the  sherifl'slmll 
thereupon  take  tlje  offender,  and  imprison  him  in  the  county 
gaol,  till  he  is  reconciled  to  the  church,  and  such  reconcili- 
ation certified  by  tlie  bishop ;  upon  whicli  another  writ,  de 
excommunicato  delibetando^  issues  out  of  chancery  to  deliver 
and  release  liim*.  (9)  This  process  seems  founded  on  the 
charter  of  separation  (so  often  referred  to)  of  William  the 
Conqueror,  "  Si  aliquis  per  superbiam  elatus  ad  Jtisticiam  epis- 
*'  copalem  venire  ttoluerit,  xxxetur  semel,  scaindo,  ct  tertio : 
"  quod  si  nee  sic  ad  emendationem  vciierity  excommtmicctur i  et., 
*'  si  opusjuerity  ad  hoc  vitidicandttmfortitudo  etjustitia  regis  sive 
**  vicecomitis  adAibeatur."  And  in  case  of  subtraction  of  tithes, 
a  more  summary  and  expeditious  assistance  is  given  by  the 
statutes  of  27  Hen. VIII.  c.20.  and  32  Hen.VIII.  c.7.  which 
enact,  that  upon  complaint  of  any  contempt  or  misbehaviour 
towards  tlie  ecclesiastical  judge  by  die  defendant  in  any  suit 
[  lOS  ]  for  tithes,  any  privy  counsellor,  or  any  two  justices  of  the 
peace,  (or,  iii  case  of  disobedience  to  a  definitive  senteaice, 
any  two  justices  of  the  peace,)  may  commit  the  party  to 
prison  without  bail  or  mainpri/e,  till  lie  enters  into  a  recog- 
nizance with  sufficient  sureties  to  give  due  obedience  to  the 
process  and  sentence  of  Uie  court.  These  timely  aids,  which 
the  common  and  statute  laws  h»ve  lent  to  tlie  ecclesias- 
tical jurisdiction,  may  serve  to  refute  that  groundless  notion 

■F.N.a  63. 


(9)  By  the  same  two  statutes  which  hnvc  already  been  mentioned,  the 
S3G.3.  C.127.  for  England,  and  6-tG,3.  c.68.  for  Ireland,  excommunication 
and  the  writ  d«  excoriunttnicato  capiendo  are  prohibited  ns  a  njodc  of  enforcing 
obedience  to  eccleiiastical  proceu  or  decreciL  instead  of  the  sentence  of 
excommunication  in  these  case*,  the  court  is  now  to  pronounce  the  party 
cantmutciout,  and  a  writ  dc  cotUttmacc  capiendo  is  to  issue  from  chancery 
upon  the  signification  of  the  eeclesiaMical  judge,  which  it  to  have  tlie  same 
force  as  the  former  writ. 

Excommunication,  however,  may  still  Im:  pronounced  by  the  court  as  a 
spiritual  censure  for  an  offence  of  ecclesiastical  cognizance,  but  then  it 
involve*  no  civil  penalty  or  incapacity  whatever,  save  an  imprisonment  for 
such  term,  not  exceeding  six  months,  as  the  court  shall  direct ;  and  in 
execution  of  that  sentence,  the  writ  de  tscommunicato  capiendo  issues  in 
the  tame  manner  as  before. 
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which  some  are  too  apt  to  entertain,  that  the  courts  of 
Westmitister-hall  are  at  open  variance  with  tliose  at  doc- 
tors* commons.  It  is  tnie  that  they  are  sometimes  obliged 
to  use  a  parental  authority,  in  correcting  the  excesses  of  these 
inferior  courts,  and  Iteeping  them  within  tlieir  legal  bounds ; 
but,  on  the  otlier  hand,  they  afford  them  a  parental  assistance 
in  repressing  the  insolence  of  contumacious  delinquents,  and 
rescuing  their  jurisdiction  from  that  contempt,  which,  for 
want  of  sufficient  compulsive  powers,  would  otherwise  be  sure 
to  attend  it. 

ir.  I  AM  next  to  consider  the  injuries  cogniztible  in  the 
court  mih'fari/,  or  court  of  cA/m/n/.  The  jurisdiction  of  which 
is  declared  by  statute  13  RicII.  c.2.  to  be  this:  "that  it 
"  hath  cognizance  of  contracts  touching  deeds  of  arms  or 
"  of  war,  out  of  the  realm,  and  also  of  things  which  touch 
**  war  within  the  realm,  which  cannot  be  determined  or  dis- 
*'  cussed  by  the  common  law ;  together  with  other  usages 
**  and  customs  to  the  same  matters  appertaining."  So  that 
wherever  the  common  law  can  give  redress,  this  court  Iiath 
no  jurisdiction :  which  has  thrown  it  entirely  out  of  use  as  to 
the  matter  of  contracts,  all  such  being  usually  cognizable  in 
the  courts  of  Westminster-hall,  if  not  directly,  at  least  by 
fiction  of  law  :  as  if  a  contract  be  made  at  Gibraltar,  the 
plaintiff  may  supjxise  it  made  at  Northampton ;  for  the 
locaiity,  or  place  of  making  it,  is  of  no  consequence  with 
»    regard  to  the  validity  of  the  contract. 

The  words,  *'  other  usages  and  customs,'*  support  the 
claim  of  this  court,  1.  To  give  relief  to  such  of  the  nobi- 
lity and  gentry  as  think  themselves  aggrieved  in  matters  of 
honour ;  and  2.  To  keep  up  the  distinctioai  of  degrees  and 
quality.  Whence  it  follows,  that  the  civil  jurisdiction  of  [  104  J 
this  court  of  chivalry  is  principally  in  two  points;  the 
redressing  injuries  of  honour,  and  correcting  encroachments 

tin  matters  of  coat-ai'mour,  precedency,  and  other  distinctions 
of  families. 
As  a  court  of  honour,  it  is  to  give  satisfaction  to  all  such 
as  are  aggrieved  in  that  point ;  a  point  of  a  nature  so  nice 
and  delicate,  that  it's  wrongs  and  injuries  escape  the  notice  of 
1  ?? 
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die  oommon  law,  and  yet  are  fit  to  be  redressed  sooiewbere. 
Such,  for  instance,  as  calling  a  man  coward,  or  giving  Iiim 
ihe  lie;  for  which,  as  they  are  productive  of  no  immediate 
damage  to  his  person  or  property,  no  action  will  lie  in  die 
courts  at  Westminster:  and  yet  they  are  such  injuries  as 
will  prompt  every  man  of  spirit  to  demand  some  honourable 
amends,  wliich  by  the  antient  law  of  the  land  were  appointed 
to  be  given  iu  the  court  of  chivalry  *.  But  inotlern  resolu- 
tions have  determined,  that  how  much  soever  such  a  juris- 
diction may  be  expedient,  yet  no  action  for  words  will  at 
present  lie  therein ''.  And  it  hath  always  been  most  clearly 
holden  %  that  as  this  court  cannot  meddle  widi  any  tiling 
determinable  by  the  common  iaw,  it  therefore  can  give  no 
pecuniary  satisfaction  or  damages,  inasmuch  as  the  quantity 
and  determination  thereof  is  ever  of  common  law  cogni- 
zance. And  therefore  diis  court  of  chivaby  can  at  most 
only  order  reparation  in  point  of  honour ;  as,  to  compel  the 
defdttdatit  memlacitim  sibi  ipsi  imponere^  or  to  lake  the  lie  that 
be  has  given  upon  himself,  or  to  make  such  otlier  submis^ 
sion  as  the  laws  of  honour  may  require  *.  Neither  can  this 
court,  as  to  the  point  of  reparation  in  honour,  hold  plea  of 
any  such  word  or  thing,  whereui  the  party  is  relievable  by 
the  oourts  of  common  law.  As,  if  a  man  gives  another  a 
blow,  or  calls  him  thief  or  murderer;  for  in  both  these 
cases  the  common  law  has  pointed  out  his  proper  remedy  by 
action. 

[  lOS  3  As  to  the  other  j>oint  of  its  civil  jurisdiction,  the  redress- 
ing of  encroachments  and  usurpations  in  matters  of  heraldry 
and  coat-armour :  it  is  the  busine^  of  this  court,  according 
to  sir  Mattliew  Hale,  to  adjust  the  right  of  armorial  ensigns, 
bearings,  crests,  supporters,  ])eimons,  &c. ;  and  also  rights  of 
j^lace  or  precedence,  where  the  king's  patent  or  act  of  par- 
liament (which  cannot  be  over-ruled  by  this  court)  have  not 
alremly  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  sum- 

*  YMTbook,  STHcn.VI.  SI.  Sdden         ^  II«].  Hist.  C.L.37. 
af  DmI^  c.lO.     H»].  Hist.  C.L.  .H7.  *  I  KolK.  Abr.  IfiS. 
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mary  way ;  and  the  trial  not  by  a  jury  of  twelve  men,  but 
by  witnesses,  or  by  combat  *.  But  as  it  cannot  imprison, 
not  being  a  cotirt  of  record,  and  as  by  the  resolutions  of 
the  superior  courts  it  is  now  confined  to  so  narrow  and 
restrained  a  jurisdiction,  it  has  fallen  into  contempt  and  dis^ 
use.  The  marslmlling  of  coat-armour,  which  was  formerly 
the  pride  and  study  of  all  the  best  families  in  the  kingdom, 
is  now  greatly  disregarded;  and  has  fallen  into  the  hands 
of  certain  officers  aiid  attendants  upon  this  court,  called 
heralds,  who  consider  it  only  as  a  matter  of  lucre,  and  not 
of  justice:  whereby  such  falsity  and  confusion  have  crept 
into  their  records,  (which  ought  to  be  the  standing  evi- 
dence of  families,  descents,  and  coat-armour,)  that,  though 
formerly  some  credit  has  been  paid  to  their  testimony,  now 
even  their  common  seal  will  not  be  received  as  evidence 
in  any  court  of  justice  in  the  kingdom '.  But  their  original 
visitation  books,  compiled  when  progresses  were  solemnly 
and  regularly  made  into  every  part  of  the  kingdom,  to 
inquire  into  the  state  of  families,  and  to  register  such  mar- 
riages and  descents  as  were  verified  to  them  upon  oath,  arc 
allowed  to  be  goo<J  evidence  of  pedigrees*.  (10)  And  it  is 
much  to  be  wished  that  this  practice  of  visitation  at  certain 
periods  were  revived;    for   the   failure  of  inquisitions  posi 


'  Co.  Liu.  261.  «  Comb,  63. 

''  i  Roll.  Abr.  686.     8  Jon.  334. 


i- 


(10)  The  vuitation  books  contain  the  pedigrees  and  arms  of  the  nobility 
and  gentry  of  the  kingdom  from  the  twcntjvfirst  year  of  Ilenrj-  VIII.  to 
the  latter  end  of  the  seventeenth  century,  during  vrhich  period  the  two 
pronnciat  kings  of  arms,  Clarendewx  mid  Norroy,  soon  after  their  in- 
vestiture irv  office,  usually  receiTed  a  coniinission  under  the  great  seal, 
authorising  them  to  visit  the  several  counties  within  tlieir  respective 
provinces,  to  "  peruse  and  take  knowleilgc,  survey  and  view  of  a!!  manner 
of  arms,  cognizances,  crests,  and  other  like  devices,  with  the  notes  of  the 
descents,  pedigrees,  and  marriages  of  all  the  nobHity  and  gentry  therein 
throughorat  contained,  and  also  to  reprove,  control,  and  make  infaraous  by 
proclamalion,  all  such  aa  unlawfully  and  without  just  authority  usurp  or 
take  any  naiuc  or  title  of  honour  or  dignity  as  esquire  or  gentleman,  &c.'* 
The  first  of  these  commissions  was  issued  in  the  twenty-first  year  of  Hen- 
ry Vnt.,  ntid  the  last  in  the  second  year  of  James  II.  From  these  visitations 
entries  were  afterward*  made  into  the  books  kept  at  the  collcfie  oflleralds. 
First  Report  of  the  House  of  Commons  on  Public  Records.  Appendix, 
c.  8.  p.  83. 
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morfentf  by  the  abolition  of  military  tenures^  combined  with 
the  negligence  of  the  heralds  in  omitting  their  usual  pro- 
gresses, has  rendered  the  proof  of  a  modern  descent,  lor 
[  106  ]  the  recovery  of  an  estate  or  succession  to  a  title  of  honour, 
more  difficult  than  that  of  an  antient.  This  will  be  Indeed 
remedied  for  the  future,  with  respect  to  claims  of  peerage, 
by  a  late  standing  order "  of  tlie  house  of  lords ;  directing 
the  heralds  to  take  exact  accounts,  and  preserve  regular 
entries  of  ali  peers  and  peeresses  of  England,  antl  their  re- 
spective descendants ;  and  Uiat  an  exact  pedigree  of  each  peer 
and  his  family  shall,  on  the  day  of  his  first  admission,  be 
delivered  to  the  house  by  garter,  the  principal  king-at-arms. 
But  the  general  inconvenience,  affecting  more  private  suc- 
cessions, still  continues  witliout  a  remedy. 

III.  Injuries  cognizable  by  the  courts  maritime,  or  admi- 
ralty courts,  are  the  next  object  of  our  inquiries.  These 
courts  have  jurisdiction  and  power  to  try  antl  determine  all 
maritime  causes;  or  such  injuries,  which,  though  they  are 
in  tlieir  nature  of  common  law  cognizance,  yet  being  com- 
miued  on  the  high  seas,  out  of  the  reach  of  our  ordinary 
courts  of  justice,  are  therefore  to  be  remetlied  in  n  peculiar 
court  of  their  own.  Ali  athniralty  causes  must  be  tlierefore 
causes  arising  wholly  upon  Uie  sea,  and  not  within  the  pre- 
cincts of  any  county*.  For  the  statute  ISRic.II.  c.5. 
directs  Uiat  the  admiral  and  his  deputy  shall  not  meddle  with 
any  thing,  but  only  things  done  upon  the  sea ;  and  the  statute 
15Ric.n.c.3.  declares  that  the  court  of  the  wlmiral  hath 
no  manner  of  cognizance  of  any  contract,  or  of  any  other 
thing,  done  within  tlie  body  of  any  county,  either  by  land  or 
by  water;  nor  of  any  wreck  of  the  sea:  for  that  must  be 
cast  on  land  before  it  becomes  a  wreck  K  But  it  is  other* 
wise  of  things  Jiotsam,  jetsam^  and  ligan  ,-  for  over  them  the 
admiral  hath  jurisdiction,  as  they  are  in  and  upon  the  sea  ''. 
If  part  of  any  contract,  or  other  cause  of  action,  doth 
arise  upon  the  sea,  and  part  u|X)n  tl»e  land,  the  common  law 
excludes  the  admiralty  court  from  it's  jurisdiction ;  for,  part 
belonging  properly  to  one  cognizance  and  part  to  another, 

"  M  May,  1767.  ^  5m  book  L  ch.  8.  p.  293. 

'  Co.  Litl.  S0O.     Hob.  79.  *  5  Rvp.  I0«. 
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tlie  couimon  or  general  law '  takes  place  of  the  particular '. 
Therefore,  though  pure  maritime  accjuisitions,  which  are  [  107  3 
earned  and  become  due  on  the  high  seas>  as  seamen's 
wages,  are  one  proper  object  of  the  adniiraltj'  jurisdiction, 
even  though  the  contract  for  them  be  made  upon  land  "" ; 
yet,  in  general,  if  there  be  a  contract  matle  in  England  and 
to  be  executed  upon  the  seas,  as  a  charterparty  or  covenant 
that  a  ship  shall  sail  to  Jamaica,  or  shall  be  in  such  a  latitude 
by  such  a  day ;  or  u  contract  made  upon  the  sea  to  be  per- 
formed in  England,  as  a  bond  made  on  shipboard  to  pay 
money  in  London  or  tlie  like;  these  kinds  of  mixed  contracts 
belong  not  to  the  admiraky  jurisdiction,  hut  to  the  courts  of 
common  law  ".  And  indeed  it  hath  been  farther  holden,  that 
the  admiralty  court  cannot  hold  plea  of  any  contract  under 
seal".  (11) 

'  Co.  Lin.  261.  "  Hob.  12.     H»l.  Hilt,  C.L.  35. 

"•  1  Ventr.  M€.  •=  Hob.  212. 


(II)  Tlie  case  reFerred  to  in  the  text  i«  that  of  Palmer  \\  Pope,  yobart'* 
Rep.  p.  73.  and  p.  21  J. ;  but  it  docs  not  seem  to  warrant  the  position.     The 
libel  in  the  atliniralty  court  there  stated  an  agreement  made  tuper  altutn  mare, 
that  Pope  should  cany  certain  sugars,  and  that  the  agreement  was  after 
put  in  writing  in  the  port  of  Gado  on  the  toast  of  Barbury  ;  a  breach  was 
then  assigned.     The  court  resolved,  "  that  a  prohibition  lay,  because  the 
*•  orisinal  contract,  though  it  were  made  at  sea,  jet  was  changed  when  it 
"  Vfas  put  in  writing  sealed,  which  being  at  land,  changed  the  jurisdiction, 
"  but  if  it  had  becir  a  writing  only  without  seal,  a  mere  remembrance  ol" 
"  the  agreement,  it  had  made  no  change"     By  this  is  to  be  understood 
that  the  scaled  contract  destroyed  the  original  parol  contract,  which  a 
mere  writing  would  not  have  done;  and  as  that  new  contract  was  made 
OM  /find,  though  out  of  the  king's  dominions,  still  it  was  not  within   the 
admiralty  jurisdiction.     It  cannot,  therefore,  be  inferred  from  this  case, 
that  the  admiralty  court  cannot  hold  plea  of  any  contract  under  seal.    The 
sauie  point,   however,  is  undoubtedly  laid  down  in  Opy  v.  Add'uon  and 
othert,  12  Mod.  ."S.  S.C.  Salk.  SI,  Daij  v.  Searle,  2  Strange,  968.  (which, 
however,  was  decided  only  on  the  authority  of  the  preceding  case),  and 
Howe  V.  Nappier,  4  Burr,  1 950.     Perhaps,  however,  upon  an  examination 
of  the  nuthorities,  it  would  appear  that  there  is  nothing  to  warrant  the 
position  that  the  admiralty  court  has  not  jurisdiction,  where  the  specialty 
contract  is  made  an  the  tea,  and  to  be  performed  on  the  ten,  or  when  it 
relates  to  a  subject-matter,  over  which  the  court  has  ji>ri»diction.    The 
4  Inst.  p.  135.,  which   has  been  cited  to  support  this,   docs    not  go  so 
far ;  and  the  case  of  Mcnelonc  v.  GUAottt,  3  T.  R.  267.,  virttially  xjver- 
ruled  the  cmei  on  which  Lord  Mansfield  relied  in  Hou<e  v.  Xappier,  because 
there  it  was  determined  that  the  admiralty  court  had  jurisdiction  respect- 
ing 
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And  also,  as  the  courts  of  common  law  have  obtained  a 
concurrent  jurisdiction  with  the  court  of  cliivalry  with  regard 
to  foreign  contracts,  by  supposing  them  made  in  England; 
so  it  is  no  uncommon  thing  for  a  plaintifi'  to  ieigu  liiat  a 
contract,  really  made  at  sea,  was  made  at  the  royal  exchange, 
or  other  inland  place,  in  order  to  draw  the  cognizance  of  the 
suit  from  the  courts  of  admiralty  to  those  of  Westminster- 
hall  '.  This  tlie  civilians  exclaim  against  loudly,  as  inequi- 
table and  absurd ;  and  sir  Thonias  Ridley  "^  hatli  very  gravely 
proved  it  to  be  impossible  tor  the  ship  in  which  such  cause 
of  action  arises  to  be  really  at  the  royal  exchange  in  Cornhill. 
But  our  lawyers  justify  tliis  fiction,  by  alleging  (as  before) 
that  tlifi  loadity  of  such  contracts  is  not  at  all  essential  to  the 
merits  of  them ;  and  that  learned  civilian  himself  seems  to 
have  forgotten  how  much  such  fictions  ave  adopted  and 
encouraged  in  the  common  law :  that  a  son  killed  in  battle  is 
supposed  to  live  for  ever  for  the  benefit  of  his  parents  "■ ;  and 
that,  by  the  fiction  oi posfltmitiiiim  and  the  lex  Cornelia,  cap- 
tives, when  freed  from  bondage,  were  held  to  have  never 
been  prisoners ',  and  such  as  died  in  captivity  were  supposed 
to  have  died  in  their  own  country '. 

[  108  ]       Where  the  admiral's  court  hath  not  original  jurisdiction 

"  4  Iiub  131.  '  F/.49-  15.  la.  §  6. 

-)  View  of  the  Civil  Law,  b.3.  p.l.  (3.     '  IJ.  49.  15.  18. 
'  Imt.l.  tU.i5. 

ing  an  h^'pothecatton  bond,  though  executed  on  land  and  under  smi, 
btcaute  it  hiwi  jurisdiction  over  the  subject-matter  of  the  hypothecation 
of  ships,  and  it  was  expressly  negatived  that  the  circiiinttance  uf  the  in- 
strument beine;  under  scnl  could  deprive  them  of  their  jurisdiction.  Now 
the  cases  alhide<l  to  were  suits  for  inannere'  wages,  and  it  was  admitted 
(bat  the  admimlty  had  jurisdiction  over  the  suhjcet-mntter,  but  it  was 
Mid  that  ihc  special  agreement  and  the  seal  took  it  away. 

It  will  be  observed  that  the  reasoning  in  this  note  on  the  caw  of  Palmrr 
V.  Popf,  proceeds  farther  than  the  text,  and  nsKumes,  that,  in  the  case  of 
(.'outroctf,  it  h  not  nscc»ary  to  bring  the  matter  within  the  precincts  of  a 
county  in  nnler  to  oust  the  admiralty  of  jurisdiction.  In  that  case  it  is 
tXpresiJy  laid  down  that  tiic  jurisdiction  is  limited  to  the  tfat  only,  that 
the  lil>cl  mutt  allege  the  matter  to  have  arisen  «wper  ailiim  ntsrr,  and 
that  if  k  arise  upon  any  continent,  port,  or  haven  in  the  world  out  of  the 
lling's  dominions  the  statutes  take  away  the  jurisdiction.  This  mutt  be 
qualified,  it  is  conceired,  by  the  priuclpic  laid  down  in  Meftetone  v.  GiUom 
Hf  Hale,  H.  C.  L.  c.  a. 
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of  the  cause,  though  theic  should  arise  in  it  a  question  that 
is  proper  for  the  cognizance  of  tbfit  court,  yet  tliat  doth  not 
alter  nor  take  away  tlie  exclusive  jurisdiction  of  the  common 
law  ".  And  so,  vice  va-sa,  if  it  hath  jurisdiction  of  the  ori- 
ginal, it  hath  also  jurisdiction  of  all  conse<iuential  questions, 
thougli  properly  determinable  at  common  law ".  Where- 
fore, among  other  reasons,  a  suit  for  beaconage,  of  a  beacon 
standing  on  a  rock  in  the  sea,  may  be  brouglit  in  the 
court  of  admiralty,  the  admiral  having  an  original  jurisdic- 
tion over  beacons  ".  In  case  of  prizes,  also,  in  time  of  war, 
betv-een  our  own  nation  and  anodier,  or  between  two  other 
nations,  which  are  taken  at  sea,  and  brought  into  oui'  ports, 
the  courts  of  admiralty  have  an  undisturbed  and  exclusive 
jurisdiction  to  determine  the  same  according  Lo  tlje  law  of 
nations  *.  (12)  ^ 

»  Cwnb.46-2.  *  1  Sill,  158. 

»  13  Rep.  53.  2  Lev.  25,  Hardr.  189.       '2  Show.  232.     Comb.  444. 


(IS)  The  author  takes  no  notice  of  what  is  very  material^  that  there 
arc  in  fact  two  courts ;  —  the  admiralty  court,  or,  more  propwly,  the  instance 
court,  of  which  he  has  hitherto  been  speaking,  and  which  the  statute*  of 
Richard  were  made  to  restrain,  but  whicli  has  no  jurisdiction  in  matters 
of  prize  ;  and  the  prire  court.  Both  courts  have,  indeed,  the  same  judge  ; 
but  in  the  former  he  sits  by  virtue  of  a  commission  under  the  great  seal, 
which  enumerates  the  objects  of  his  jurisdiction  but  specifies  nothing  re- 
lative to  prize  ;  while  in  the  latter,  he  sits  by  virtue  of  a  commission  which 
issues  in  every  war  under  ihe  great  seal  to  the  Lord  High  Admiral, 
requirin"  the  court  of  aJmirally,  and  the  lieutenant  and  judge  of  the  same 
court  "  to  proceeti  upon  all  and  all  manner  of  captures,  scisurcs,  prizes, 
"  and  reprisals  of  all  ships  and  goods  that  arc  or  shall  be  taken,  and  to 
"  hear  and  determine  according  to  the  course  of  tlie  admiralty  and  tJie 
"  law  of  nations  :*'  and  upon  this  a  warrant  issues  to  the  judge.  The 
manners  of  proceeding,  and  the  systems  of  litigation  and  jurisprudence, 
arc  different  in  the  two  courts.  The  jurisdiction  of  this  last  court  is  ex- 
clusive, for  it  has  been  determined  solemnly,  that  though  for  taking  a  ship 
on  the  high  seas  an  action  will  lie  at  common  law,  yet  when  it  is  taken 
njtpriie,  though  wrongfully  taken,  and  there  were  no  colour  for  the  taking, 
no  action  can  be  maintained.  Nor  is  the  jurisdiction  confined  to  captures 
at  tea;  captures  in  port,  or  on  land,  where  the  surrender  ims  been  lo  a 
naval  force,  or  a  mixed  force  of  the  army  and  navy,  are  equally  and  ex- 
clusively triable  by  the  prize  court.  The  reasonableness  and  convenience 
of  these  dt'ternlinations  are  beautifully  enforced  in  the  judgments  of  Mr. 
J.  UuUcr  in  Le  Caux  v.  Eden,  and  of  Lord  Mansfteld  in  Lindo  v,  Rodhet/ 
and  another,  Douglas's  Rep,  69*.  620.    Though  the  prize  court  proceeds 

under 
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The  proceedings  of  the  courts  of  admiralty  bear  much 
resemblance  to  those  of  the  civil  law,  but  are  not  entirely 
founded  thereon :  and  they  likewise  adopt  antl  make  use 
of  other  laws,  as  occasion  requires;  such  as  the  Rhodtan 
laws  and  the  laws  of  Oleron '.  For  the  law  of  England, 
as  has  frequently  been  observed,  doth  not  acknowledge 
or  pay  any  deference  to  the  civil  law  considered  as  such; 
but  merely  permits  its  use  in  such  cases  where  it  judges 
it's  determinations  equitable,  and  therefore  blends  it,  in  the 
present  instance,  with  oilier  marine  laws:  the  whole  being 
correctetl,  altered,  atid  amended  by  acts  of  parliament  and 
common  usage;  so  that  out  of  tliis  cou^posilion  a  body  of 
jurisprudence  is  extracted,  which  owes  it's  authority  only 
to  it's  reception  here  by  consent  of  the  crown  and  people. 
The  first  process  in  these  courts  is  frequently  by  arrest  of 
the  defendant's  person  * ;  and  they  also  lake  recognizances 
or  stipulations  of  certain  fidejussors  in  tlie  nature  of  bail  *, 
r  109  ]  ^^^  '"  *^^^^  ^^  default  may  imprison  both  them  and  their 
principal  ^  They  may  also  fine  and  imprison  for  a  contempt 
in  the  face  of  the  court '.  And  all  this  is  supported  by  ini- 
memorinl  usage,  grotuuled  on  the  necessity  of  supporting  a 
jurisdiction  so  extensive  "^ ;  though  opposite  to  tlie  usual  doc- 
trines of  the  common  law :  these  being  no  courts  of  record, 
because  in  general  their  process  is  much  confonned  to  that  of 
the  civil  law  *■. 

IV.  I  AM  next  to  consider  such  injuries  as  are  cognizable 
by  the  courts  of  tlie  common  law.     And  herein  I  shall  for  the 

'  Hale,  Hi«t.C.L.  36.   Co.Litt.  11-  t,  I  Roll.  Abr.  531.    Godb.  860. 

•  ClcTke./fTOx.  cur.  adm.  §  13.  '  1  Ventr.  1. 

•  IbiiL  i  n.    t  RolL  Abr.JSl.  Roym.     '  1  Kcb.  .55». 

78.    Lord  Raym.  VJB6.  '  Uro.  Jhr.  t.  tmr,  177. 


under  a  commission  issuing  at  the  commencement  of  each  war,  it$  juris- 
diction is  not  percmplorily  terminated  by  the  peace,  but  all  questions  of 
prize  between  the  two  niitions,  will  still  be  tric«l  liy  this  court.  Thus, 
where  a  resiel,  having  been  captured  by  an  Ainericiui  privateer  in  lime  of 
war,  was  re-captured  nftcr  the  pcrio^l  prp»cr!bcd  for  the  coiiition  of  hot- 
lilitiea  by  the  treaty  of  peace,  and  the  American  conimaitdcr  claitned  the 
vtssiel  to  be  restored  to  him  by  suit  in  ilie  pri«e  court,  the  jurisdiction  of 
the  court  waa  aiBrmed.  and  a  prohibition  refused.  Eryarlt  L^ch,  1  Mad- 
dock's  R.  1 5.     T»<r  Harmony,  S.C.  «.  Dodsoo't  R.  78. 
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present  only  remark,  tliat  all  possible  injuries  whatsoever, 
that  do  not  tall  within  the  exclusive  cognizance  of  either  the 
ecclesiastical,  military,  or  maritime  tribunals,  ar-e  for  that  very 
reason  within  the  cognizance  of  the  common  law  courts  of 
justice.  For  it  is  a  settled  and  invariable  principle  in  tlielaws 
of  England,  that  every  right  when  withheld  must  have  a 
remedy,  and  every  injury  it's  proper  redress.  The  definition 
and  explication  of  these  numerous  injuries,  and  their  respec- 
tive legal  remedies,  will  employ  our  attention  for  many  sub- 
sequent chapters.  But  before  we  conclude  the  present,  I 
shall  just  mention  two  species  of  injuries,  which  will  properly 
fall  now  within  our  immediate  consideration :  and  which  are, 
either  when  justice  is  delayed  by  an  inferior  court  that  has 
proper  cognizance  of  the  cause;  or,  when  such  inferior  court 
takes  upon  itself  to  examine  a  cause  and  decide  the  merits 
without  a  legal  authority. 

1 ,  The  first  of  these  injuries,  refusal^  or  neglect  of  justice, 

is  remedied  either  by  writ  t^^ procedendo,  or  o^  mandamus.  A 
writ  of  procedendu  ad  judicium  issues  out  o(  the  court  of  chan- 
cery, where  judges  of  any  subordinate  court  do  delay  the  par- 
ties; for  that  tliey  will  not  give  judgment,  either  on  the  one 
side  or  llie  other,  when  they  ought  so  to  do.  In  diis  case  a 
writ  of  pi'ocfdendo  shall  be  awarded,  commanding  them  in  the 
king's  name  to  proceetl  to  judgment;  but  without  speci- 
fying any  particular  judgment,  for  that  (if  erroneous)  may 
be  set  aside  in  the  course  of  appeal,  or  by  writ  of  error  or 
false  judgment:  and  upon  farther  neglect  or  refusal,  the  [  ]10  *T 
judges  of  the  inferior  court  may  be  punislied  for  their  con- 
tempt, by  writ  of  attachment  returnable  in  the  king's  bench 
or  common  pleas '. 

A  WRIT  of  mandamtis  is,  in  general,  a  command  issuing 
in  the  king's  name  from  the  court  of  king's  bench,  and 
directed  to  any  person,  corporation,  or  inferior  court  of  judi- 
cature within  the  king's  dominions,  requiring  them  to  do 
some  particular  tiling  therein  specified,  which  appertains  to 
their  ofBce  and  duty,  and  which  the  court  of  king's  bench 
has  previously  determined,   or  at  least  supposes  to  be  conson- 


'  F.N.B.  153, 154.  iiO. 
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ant  to  rigfat  and  justice.  It  is  a  high  prerogative  writ,  of  a 
most  extensirely  reroetlial  nature ;  and  may  be  issued  in  some 
cases  where  the  injured  party  has  also  another  more  tedious 
method  of  redress,  as  in  the  case  of  admission  or  restitution 
to  an  office ;  (1 3)  but  it  issues  in  all  cases  where  the  party  hath 
a  right  to  have  any  thing  done,  and  hath  no  other  speci- 
fic means  of  compelling  it's  performance.  A  mandamus 
therefore  lies  to  compel  the  admission  or  restoration  of  the 
party  applying  to  any  office  or  franchise  of  a  public  nature, 
whether  Hpiritual  or  temporal ;  to  academical  degrees ;  to  the 
use  of  a  meeting-house,  &c. :  it  Ues  for  the  production,  in- 
spection, or  delivery  of  public  books  and  papers;  for  the  sur- 
render of  the  regalia  of  a  coqioration ;  to  oblige  boilies  cor- 
porate to  affix  their  common  seal ;  to  compel  the  holding  of  a 
court;  aiid  for  an  infinite  number  of  other  purposes,  which  it 


(15)  Supposing  the  injured  party  to  have  n  complete  and  specific  redress  by 
suit  at  Uw,  it  is  coQceived  that  the  circumstance  of  its  being  a  more  teilioiu 
method,  will  not  be  sufikicnt  to  warrant  the  court  in  granting  a  mandamui. 
But  where  the  remedy  it  inadequate,  the  writ  may  issue;  thus,  where  a  party 
refiises  to  do  some  act  which  by  law  he  ought  to  Jo,  and  the  non-feasance  of 
which  is  injurions  to  the  public,  though  this  be  nn  indictable  offence,  that  will 
not  prevent  the  isswng  of  a  mandamtu,  fur  the  indictment  will  not  directly 
compel  the  performance  of  the  act :  the  offender  may  be  fined  or  im- 
prisoned, but  if  he  be  obstinate,  the  party  injured  has  no  complete  remedy. 
Rex  T.  5Srtvfii  and  Wife  RtUvmy  Companv,  -2  B.  &  A.  646.  Neither  does 
the  bntanoe  pnt  of  an  adausHoo  to  an  oRice,  !>cem  to  be  in  point,  for 
thougfi  a  ■andbiMU  will  undoubtedly  lie  for  such  a  purpose,  yet  it  doa 
lie  ipedficdly,  because  the  party  withoiu  it  would  have  no  legal  remedy 
by  action.  It  is  proper  also  to  mid  another  qualification  ;  if  the  right  in 
dispute  be  strictly  and  wholly  private,  the  court  will  not  interfere;  a 
mattdamiu  is  properly  a  writ  to  compel  the  |Krrformancc  of  public,  or,  at 
least,  official  duties;  and  therefore  the  court,  considering  the  bank  of 
England  a*  a  mere  corporation  of  private  traders,  so  far  as  regarded  its 
internal  management  of  its  own  concerns,  refused  to  issue  a  matuLinnu 
upon  the  application  of  a  member  to  compel  the  directors  to  produce  their 
accounts  in  order  to  declare  a  dividend  of  all  their  profits.  R.  v.  Bmdt  qf 
SHghmd,  8  B.  &  A.  Cao.     R.  v.  London  Auurance  Company,  5  D.  &  A.  899. 

As  tlie  writ  of  mmuhmut  is  c\clu$ively  confined  to  the  court  of  K.  B., 
and  has  lK«n  called  one  of  the  flowers  of  that  court,  no  writ  of  error  will 
U*  to  any  other  jurisdiction,  if  there  should  be  any  thing  improper,  either 
in  the  i;runting  it,  or  in  the  proceedings  under  it. 

(>n  the  subject  of  mmdamm,  and  the  cravcning  the  raturn  if  &ke  in 
fact,  in  ifrtain  cases,  see  post,  964. 
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is  impossible  to  recite  minutely.     But  at  present  we  are  more 

particularly  to  remark,  that  it  issues  to  the  judges  of  any  infe- 
rior court,  commamliiTg  them  to  do  justice  according  to  llie 
powers  of  their  office,  whenever  the  same  is  delayed.  For  it 
is  the  peculiar  business  of  the  court  of  king's  bench  to 
superintend  all  inferior  tribunals,  and  therein  to  inforce  the 
due  exercise  of  tliose  judicial  or  ministerial  powers,  witli 
which  the  crown  or  legislature  have  invested  them  ;  and  this 
not  only  by  restraining  their  excesses,  but  also  by  quickening 
tlieir  negligence,  and  ob\-iating  their  denial  of  justice.  A  [  HI  ] 
mantlaimis  may  therefoi*e  be  had  to  the  courts  of  the  city  of 
London,  to  enter  up  judgment  * ;  to  the  spiritual  courts  to 
grant  an  administration,  to  swear  a  church-warden,  and  the 
like.  This  writ  is  grounded  on  a  suggestion,  by  the  oatii  of 
tlie  party  injured,  of  his  own  right,  ami  the  denial  of  justice 
below ;  whereupon,  in  order  more  fully  to  satisfy  the  court 
that  there  is  a  probable  ground  for  such  interposition,  a  rule 
is  made  (except  ui  some  general  cases,  where  the  probable 
ground  is  manifest),  directing  the  party  complained  of  to  shew 
cause  why  a  writ  of  mandamus  should  not  issue :  and,  if  he 
shews  no  suflicient  cause,  the  writ  itself  is  issued,  at  first  in 
the  alternative,  either  to  do  thus,  or  signify  some  reason  to 
the  contrary ;  to  which  a  return,  or  answer,  must  be  made  at 
a  certain  day.  And  if  the  inferior  judge,  and  other  person  to 
whom  the  writ  is  directed,  returns  or  signifies  an  insufficient 
reason,  then  there  issues  in  the  second  placa  a  paemptary 
mandiimus,  to  do  tlie  thing  absolutely;  to  which  no  other 
return  will  be  admitted,  but  a  certificate  of  perfect  obedience 
and  due  execution  of  the  writ.  If  tlie  inferior  judge  or 
other  person  makes  no  return,  or  fails  in  his  respect  and 
obedience,  he  is  punishable  tor  his  contempt  by  attachment. 
But,  if  he,  at  the  first,  returns  a  sufficient  cause,  altliough 
it  should  be  false  in  fact,  the  court  of  king's  bench  will  not 
try  the  truth  of  the  fact  upon  affidavits ;  but  will  for  tlie 
preiM^nt  Itelieve  him,  and  proceed  no  farther  on  the  mandamus. 
But  then  the  party  injured  may  have  an  action  against  him 
for  bis  false  return,  and  (if  found  to  be  false  by  the  jury) 
shall  recover  damages  equivalent  to  the  injurj-  sustained; 
together  with  a,  peremptory  mandamus  lo  the  defendant  to  do 
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his  duty.      Thus  much  for  the  injury  of  neglect  or  refusnl  of 

justice. 

2.  The  other  injury,  which  is  tliat  of  encroachment  of 
jurisdiction,  or  calling  one  coram  nan  jiidici\  to  answer  in  a 
court  that  lias  no  legal  cognizance  of  the  cause,  is  also  a 
grievance,  for  which  the  common  law  has  provided  a  remedy 
by  tlie  writ  o( jirohibitiojt. 


[  112  ]  A  PROHIBITION  is  a  writ  issuing  properly  only  out  of 
the  court  of  king's  bench,  being  the  king's  prerogative  writ ; 
but,  for  the  furtherance  of  justice,  it  may  now  also  be  had 
in  some  cases  out  of  the  court  of  chancery  **,  common  pleas ', 
or  exchecjuer  ^ ;  directed  to  the  judge  and  parties  of  a  suit  in 
ony  inferior  court,  commanding  tliera  to  cease  from  tlie  pro- 
secution thereof,  upon  a  suggestion,  that  either  the  cause 
originally,  or  some  collateral  matter  arising  therein,  does  not 
belong  to  that  jurisdiction,  but  to  the  cognizance  of  some 
other  court.  This  writ  may  issue  either  to  inferior  courts  of 
common  law ;  as,  to  tlie  courts  of  the  counties  palatine  or 
principality  of  Wales,  if  they  hold  plea  of  land  or  other 
matters  not  lying  within  their  resjiective  franchises ' ;  to  the 
county-courts  or  courts-baron,  where  they  attempt  to  hold 
plea  of  any  matter  of  the  value  of  forty  shillings  "  :  or  it  may 
be  directetl  to  tlie  courts  christian,  the  university  courts,  the 
court  of  chivalry,  or  the  court  of  admiralty,  where  they  con- 
cern themselves  with  any  matter  not  within  their  jurisdiction  ; 
as  if  the  first  shouUI  attempt  to  try  tlie  validity  of  a  custom 
pleaded,  or  the  latter  a  contract  made  or  to  be  executed  within 
this  kingdom.  Or,  if,  in  handling  of  matters  clearly  within 
their  cognizimce,  they  transgress  the  bounds  prescribed  to 
them  by  the  laws  of  England ;  as  where  they  require  two 
witJiesses  to  prove  tlie  payment  of  a  l^acy,  a  release  of 
tithes  ",  or  tlie  like;  in  such  cases  also  a  prohibition  will  be 
awarded.  For,  as  the  fact  of  signing  a  release,  or  of  actual 
payment,  is  not  properly  a  spiritual  question,  but  only 
allowed  to  be  decided  in  those  courts,  because  incident  or 

h  >  P.Wini.47e.  '  LordlUym.  H08. 

'  J'**-  •*•  "•  Finch.  L.  <51. 

*  r*lrow.  5S3.  •  Cro.  EIU.666.     Hob.  1»B. 
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accessory  to  some  original  question  clearly  within  their  juris- 
diction ;  it  ought  therefore,  where  the  two  laws  differ,  to  be 
decided  not  according  to  the  spiritual,,  but  the  temporal  law;. 
else  the  same  question  might  be  determined  different  ways, 
according  to  the  court  in  which  tlie  suit  is  depending :  an 
impropriety  which  no  wise  government  can  or  ought  to 
endure,  and  which  is,  therefore,  aground  of  prohibition.  And  [  US  ] 
if  either  the  judge  or  the  party  shall  proceed  after  such  pro- 
hibition, an  attachment  may  be  had  against  them,  to  punish 
them  for  the  contempt,  at  the  discretion  of  the  court  that 
awarded  it  ^ ;  and  an  action  will  lie  against  them,  to  repair 
the  party  injured  in  damages. 

So  long  as  the  idea  contirfued  among  the  clergy,  that  the 
ecclesiastical  state  was  wholly  independent  of  the  civU,  great 
struggles  were  constantly  maintained  between  the  temporal 
courts  and  the  sjiiritual,  concerning  the  writ  of  prohibition 
and  the  proper  objects  of  it ;  even  from  the  time  of  the  con- 
stitutions of  Clarendon,  made  in  opposition  to  the  claims  of 
archbishop  Becket  in  1 0  Hen.  II.  to  the  exhibition  of  certain 
articles  of  complaint  to  the  king  by  archbishop  Bancroft  in 
SJac.I.  on  befmlf  of  the  ecclesiastical  courts:  from  which, 
and  from  the  answers  to  them  signed  by  all  the  judges  of 
Westminster-hall  p,  much  may  be  collected  concerning  the 
reasons  of  granting  and  methods  of  proceeding  upon  prohibi- 
tions. A  short  summary  of  the  latter  is  as  follows :  The 
party  aggrieved  in  the  court  lielow  applies  to  the  superior 
court,  setting  forth  in  a  suggestion  upon  record  the  nature 
and  cause  of  his  complaint,  in  being  drawn  ad  aliud  examen^ 
by  ft  jurisdiction  or  manner  of  process  disallowed  by  the  laws 
of  the  kingdom:  upon  which,  if  the  matter  alleged  appears 
to  the  court  to  be  sufficient,  the  writ  of  prohibition  immedi- 
ately issues;  commanding  the  judge  not  to  hold,  and  the  party 
not  to  prosecute,  the  plea.  But  sometimes  die  point  may 
be  too  nice  and  doubtful  to  be  decided  merely  upon  a  motion  : 
and  then,  for  the  more  solemn  determination  of  the  question, 
the  party  applying  for  the  prohibition  is  directed  by  the 
court  to  declare  in  prohibition  ;  that  is,  to  prosecute  an  actioD, 

°  F.N.B.40.  f  2  Inrt.  601—618. 
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hj  filing  a  declaration,  against  the  other,  upon  a  supposition 
or   fiction    (which    is   not   traversable  **)    that   he   has    pro- 
ceeded   in    the    suit    below,    notwithstanding    the    writ    of 
prohibition.      And   if,    upon   demurrer  and   argument,    die 
court  shall  finally  be  of  opinion,  that  the  matter  su^ested 
C  Hi  D  is  a  good  and  sufficient  ground  of  prohibition  in  point  of 
law,  then  judgment  with  nominal  damages  shall  be  given 
for  the  party  complaining,  and   the  defendant,  and  also  the 
inferior  court,  shall  be  prohibited  from  proceeding  any  far- 
ther.    On  the  other  hand,  if  the  superior  court  shall  think 
it  no  competent  ground  for  n>straining  the  inferior  jurisdic- 
tion, then  judgment  shall  be  given  against  him  who  applied 
for  the  prohibition  in  the  court  above,  and  a  writ  of  con- 
suUaiioH  shall  be  awarded ;    so  called,  because,  upon  deli- 
beration and  consultation  had,  the  judges  find  the  prohibition 
to  be  ill-founded,  and  therefore  by  this  writ  they  return  the 
cause  to  it's  original  jurisdiction,  to  be  there  determined,  in 
the   inferior   court.     And  even,   in  ordtnar>'  cases,  tite  writ 
of  prohibition  is  not  absolutely  final   and    conclusive.     For 
^^M^  tbe  ground,  be  a  proper   one   in  point  of  laitx,   for 
flTBiitiaf;  the  prohibitioo,  yet  if  the  /act  that  gave  rise  to  it 
b«  afterwards  €»l<t*fi<»<t3  the  cause  shall  be  remanded  to  the 
prior  jurisdictian.     If^  for  instance,  a  custom  be  pleaded  in 
the  spintual  court ;  a  prohibition  ought  to  go,  because  that 
oonrt  has  do  authority  to  try  it:  but,  if  the  fact  oi  &uch  a 
custom  be  broo^t  to  a  competent  trial,  and  be  there  found 
Use,  a  writ  of  conauitation  will  be  granted.     For  this  pur- 
pose the  party  prohibited  oiay  appear  to  the   prohibition, 
and   take  a  declaration,    (which   must  always   pursue    the 
ion,)   and   so   plead  to  issue  upon  it;    denying   the 
t,  and  traversing  the  custom  upon  which  the  pro- 
hibition was  grounded :  and,  if  that  issne  be  found  for  the 
defendant,  be  shall  then  have  a  writ  of  conw/i^ofi.     Tbe  wTit 
o£  eimad/ation  may  also  be,  and  is  frequently,  granted  by  the 
oonrt  without  any  action  brought ;  wh(^  after  a  prohibition 
issued,    upon   more  mature   coonderatton  the   court  are  of 
opinion  that  the  matter  suggeHbtd  ia  not  a  good  and  sufficient 
ground  to  stop  the  proceedings  below.     Thus  careful  has 
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the  law  been,  in  compelling  the  inferior  courts  to  do  ample 
and  speedy  justice;  in  preventing  them  from  transgressing 
their  due  bounds:  and  in  allowing  them  the  undisturbed 
cognizance  of  such  causes  as  by  right,  founded  on  the  usage 
of  the  kingdom  or  act  of  pariiament,  do  properly  belong  to 
their  jurisdiction. 


r   ^^^r       ^ 
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CHAPTER    THE    EIGHTH. 

«0F  WRONGS,  AND  THEIR  REMEDIES, 

RESPECTING    THE    RIGHTS    OF    PERSONS. 


'T'HE  former  chapters  of  this  part  of  our  commentaries 
having  been  employed  in  describing  the  several  methods 
'*)f  redressing  private  wrongs,  eitlier  by  the  mere  act  of  the 
•parties,  or  the  mere  operation  of  law  ;  and  in  treating  of  the 
nature  and  several  species  of  courts ;  together  with  die  cog- 
nizance of  wrongs  or  injuries  by  private  or  special  tribunals, 
and  the  public  ecclesiastical,  military,  and  maritime  jurisdic- 
tions of  thb  kingdom  ;  I  come  now  to  consider  at  large,  and 
in  a  more  particular  manner,  the  respective  remedies  in  the 
rpublic   and  general   courts  of  common  law,  for   injuries  or 
•  private  wrongs  of  any  denomination  whatsoever,  not  exclu- 
sively appropriated  to  any  of  the  former  tribunals.     And 
herein   I   shall,   first,   define   the   several  injuries  cognizable 
by  the  courts  of  common  law,  with  the  respective  remedies 
-applicable   to  each    particular   itijury ;    and    shall,    secoiidiy, 
describe  the  method  of  pursuing  and  obtaining  these  reme- 
dies in  tlie  several  courts. 

First  then,  as  to  the  several  injurieji  cognizable  by  the 
courts  of  common  law,  with  the  respective  remedies  applica- 
ble to  each  particular  injury.  And,  in  treating  of  these,  I 
shall  at  present  confine  myself  to  such  wrongs  as  may  be 
(Committed  in  die  mutual  intercourse  between  subject  and 
subject ;  which  the  king,  us  die  fountain  of  justice,  is  officially 
bound  to  redress  in  tlie  ordinary  forms  of  law  :  reserving  such 
^  116  ]  injuries  or  encroachments  as  may  occur  between  tlie  crown 
and  the  subject,  to  be  distinctly  considered  hereafter,  as  the 
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remedy  in  such  cases  is  generally  of  a  peculiar  and  eccentrical 
nature. 

Now,  since  all  wrong  may  be  considered  as  merely  a  priva- 
tion of  right,  the  plain  natural  remedy  for  every  species  of 
wrong  is  the  being  put  in  possession  of  that  right,  whereof 
the  party  injured  is  deprived.  This  may  either  be  effected  by 
a  specific  delivery  or  restoration  of  the  subject-matter  in  dis- 
pute to  the  legal  owner ;  as  when  lands  or  personal  chattels 
are  imjustly  withheld  or  invaded:  or  where  that  is  not  a 
possible,  or  at  least  not  an  adequate  remedy,  by  making  the 
sufi1i:rer  a  pecuniary  satisfaction  in  damages ;  as  in  ca^e  of  as- 
sault, breach  of  contract,  &c. :  to  which  damages  the  party 
injured  has  acquire<l  an  incomplete  or  inchoate  right,  the  in- 
stant he  receives  the  injury  *  j  though  such  right  be  not  fully 
ascertained  till  they  are  assessed  by  the  intervention  of  the  law. 
The  instruments  whereby  this  remedy  is  obtained  (which  are 
sotnetimes  considered  in  the  light  of  the  remedy  itself)  are  a 
diversity  of  suits  luid  actions,  which  are  defined  by  the  mir- 
ror ^  to  be  "  the  lawful  demand  of  one's  right :"  or,  as  Bractou 
and  Fieta  express  it,  in  the  words  of  Justinian  %  Jus  perse^ 
quendi  injudicio  qttod  alicui  debetur. 

The  Romans  introduced,  pretty  early,  set  forms  for  actions 
and  suits  in  their  law,  after  the  example  of  the  Greeks ;  and 
made  it  a  rule,  that  each  injury  should  be  redressed  by  it's 
proper  remedy  only,  "  Actiones,  say  the  pandects,  compositae 
"  sa«/,  quibtis  inter  se  hamhies  di&ceptarent :  quas  aciio7ies,  ne 
*'  poptdtts  jnoid  vellet  institueret,  cert  as  soleiitiesqiie  esse  vo- 
"  luenmt'^"  The  forms  of  these  actions  were  originally 
preserved  in  the  books  of  the  pontifical  college,  as  choice  and 
inestimable  secrets  ;  till  one  Cneius  Flavius,  the  secretary  of 
Appius  Claudius,  stole  a  copy  and  pubUshed  them  to  the 
people*.  The  concealment  was  ridiculous:  but  tlie  estab-  r  u?  n 
lishment  of  some  standard  was  undoubtedly  necessary,  to  fix 
the  true  state  of  a  question  of  right ;  lest  in  a  long  and  arbi- 
trary process  it  might  be  shifted  continually,  and  be  at  length 

•  S*ebookII.ch.S».  P.4S8.  «  //.  1 .  S.  2.  |  6. 
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BO  longer  discernible.  Or,  as  Cicero  expresses  it ',  "  stmt 
"  juraf  mnt  formulae^  de  omriibtis  rebus  constitutae,  ne  qttis  aut 
**  in  genere  injuriaei  aut  ratione  actionis,  errare  possit.  £jr- 
**  pressae  enim  sunt  ex  wiiusai/usque  damno,  doiore^  incommodo^ 
*'  calewiitatei  injuria  publicae  a  praetore  fomiulae,  ad  guas 
"  privata  lis  accommodatur."  And  in  die  same  manner  our 
Bracton,  speaking  of  the  original  writs  upon  which  all  our 
actions  are  founded,  declares  them  to  be  fixed  and  immutable, 
unless  by  authority  of  parliament  *.  And  all  the  modern 
legislators  of  Europe  have  found  it  expedient,  from  the  same 
reasonst  to  fall  bito  tlie  same  or  a  similar  medio*!.  With  us 
in  England  the  several  suits,  or  remedial  instruments  of  jus- 
tice, are,  from  the  subject  of  them,  distinguished  into  three 
kinds  ;  actions  personal,  real,  and  mixed. 

Personal  actions  are  such  whereby  a  man  claims  a  debt, 
or  personal  duty,  or  damages  in  lieu  thereof :  and,  likewise, 
whereby  a  man  claims  a  satisfaction  in  damages  for  some 
injury  done  to  his  person  or  property.  Tlie  former  are  said 
to  be  founded  on  contracts,  the  latter  upon  torts  or  wrongs : 
and  they  are  the  same  which  the  civil  law  calls  "  actiatws  in 
**  personam,  quae  adversits  eitm  intenduntw;  qui  ex  contractu  vel 
**  delicto  obligatus  est  aliquid  dare  vel  eoncedere  "."  Of  the 
former  nature  are  all  actions  upon  debt  or  promises;  of  the 
latter,  all  actions  for  trespasses,  nusances,  assaults,  defiunatory 
words,  and  the  hke. 

Real  actions,  (or,  as  they  are  called  in  the  mirror ',  feodal 
actions,)  which  concern  real  property  only,  are  such  whereby 
the  plaintiiF,  here  called  the  demandant,  claims  title  to  have 
any  lands  or  tenements,  rents,  commons,  or  other  heredila- 
[  118  ]  ments,  in  fee-simple,  fee-tail,  or  for  term  of  life.  By  tliese 
actions  formerly  all  disputes  concerning  real  estates  were 
decided;  but  they  are  now  pretty  generally  laid  aside  in 
practice,  upon  account  of  the  great  nicety  required  in  their 

'  fn  Q».  Jiowi*.  I  8.  o^u;  tOf\*eiu%k  H  vctunlau  torum.  (l.S. 

*  Sunt  quaedam  hmria  formata  luper  de  aceptiontius.  c.  IT.  }  S.) 
<*r<tf  eatibu*  de  cunu,  et  lie  eommuni         ^  Imt.  4.  6, 1^. 
cvfui/iB  (oii|/#  rfgni  apjirifbaia  el  contetm,         '  t°.  i.  $  6. 
fwte  qsMem  ntJIatenui  mtUon  poterint 


Ch.  8.  WRONGS.  118 

uaanagement,  and  the  inconvenient  lengtli  of  their  process : 
a  much  more  expeditious  method  of  trying  titles  being  since 
introduced,  by  other  actions  personal  and  mixed. 

Mix£D  actions  are  suits  partaking  of  the  nature  of  the 
other  two,  wherein  some  real  property  is  deniaiitled,  and 
also  personal  damages  for  a  wrong  sustained.  As  for  in- 
stance, an  action  of  waste :  which  is  brought  by  him  who 
both  tlie  inheritance,  in  renminder  or  reversion,  against  tlie 
tenant  for  life,  who  hath  committed  waste  therein,  to  recover 
not  only  tlie  land  wasted,  which  would  make  it  merely  a 
real  action ;  but  also  treble  damages,  in  pursuance  of  the 
statute  of  Gloucester'',  which  is  a  personal  recompence  j 
and  so  both,  being  joined  together,  denominatti  it  a  mixed 
action. 

Under  these  three  heads  may  every  species  of  remedy  by 
suit  or  action  in  the  courts  of  common  law  be  comprized. 
But  in  order  effectually  to  apply  the  remedy,  it  is  first  neces- 
sary to  ascertain  the  complaint,  I  proceed  therefore  now  to 
enumerate  tlie  several  kinds,  and  to  inquiie  into  the  respec- 
tive natures  of  all  private  wrongs,  or  civil  injuries,  which 
may  be  ofl'ered  to  the  rights  of  either  a  man's  person  or  his 
property ;  recounting  at  the  same  time  the  respective  reme- 
dies, which  are  furnished  by  the  law  for  every  infraction  of 
right.  But  I  must  first  beg  leave  to  premise,  that  all  civil 
injuries  are  of  two  kinds,  the  one  xcithout  force  or  violence, 
as  slander  or  breach  of  contract ;  the  other  coupled  ivithjorce 
and  violence,  as  batteries  or  false  imprisonment '.  Which 
latter  species  savour  something  of  the  criminal  kind,  being 
always  attended  with  some  violation  of  the  peace ;  for  which 
in  strictness  of  law  a  fitje  ought  to  be  paid  to  the  king,  as 
well  as  a  private  satisfaction  to  the  party  injured  "",  And  ihis  C  ^^^  3 
distinction  of  private  wrongs,  into  injuries  voiih  and  -iBith- 
oui  force,  we  shall  find  to  run  through  all  the  variety  oi" 
B  which  we  are  now  to  treat.     In  consitlering  of  which,  I  shall 

H  follow   the  same  method  that  was  pursued  with   regard  to 

H  the  distribution  of  rights :  for  as  these  are  nothing  else  but 

H  an  infringement  or  breach  of  those  rights,  which  we  have 

ft  "  6£dw,  I.  C.5.  ■"  Finch.  L,19S.    Jenk. Oral.  185. 

^^         •  Finch.  L.  184. 
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before  laid  down  and  explained,  it  will  foUow  that  this 
negative  system,  of  vrongSy  must  correspond  and  tally  witli  the 
former  positive  system,  of  righ/s.  As  therefore  we  divided  " 
all  rights  into  those  of  persons,  and  those  of  fhingSy  so  we 
must  make  the  same  general  distribution  of  injuries  into  such 
as  affect  the  rights  of  pfisotu^  and  such  as  affect  tlie  rightt  of 
property. 

The  rights  of  persons,  we  may  remenil)er,  were  distri- 
buted into  absolute  and  relative:  absolute,  which  were  such  as 
appertained  and  belonge<l  to  private  men,  considered  merely 
as  individuals,  or  single  persons;  and  relaiivey  which  were 
incident  to  them  as  members  of  s<K;iety,  and  connected  with 
each  other  by  various  ties  and  relations.  And  the  absolute 
rights  of  each  individual  were  defined  to  be  the  right  of  per- 
soiial  security,  the  right  of  personal  liberty,  and  the  right  of 
private  property,  so  that  the  wrongs  or  injuries  affecting  them 
must  consequently  be  of  a  correspondent  nature. 

I.  As  to  injuries  which  affect  the  personal  security  of  indi- 
viduals, they  are  either  injuries  against  their  lives,  tlieir  limbs, 
their  bodies,  their  health,  or  their  reputations. 

I.  With  regard  to  the  first  subdivision,  or  injuries  affect- 
ing the  life  of  man,  they  do  not  fall  under  our  present  contem- 
plation ;  being  one  of  the  most  atrocious  species  of  crimes 
the  subject  of  the  next  book  of  our  commentaries. 

[  120  ]  2,  3.  The  two  next  species  of  injuries  affecting  the  limbs 
or  bodies  of  individuals,  I  shall  consider  in  one  and  the  sanie 
view.  And  these  may  be  committed,  1.  By  threats  and  me- 
naces of  bodily  hurt,  through  fear  of  which  a  man's  busi- 
ness is  interrupted.  A  menace  alone,  without  a  consequent 
inconvenience,  makes  not  the  iqjury  :  but  to  complete  the 
wrong,  there  must  be  both  of  them  together  ".  The  remedy 
for  this  is  in  (>ecuniary  damages,  to  be  recovered  by  action  of 
trtspasi  vi  et  armis  ^ ;  this  being  an  inchoate,  though  not  an 

'■"*«*  I- ch. I.  »  R^i«.i04.s7.Afcn.  7*rf«».  ir. 

«flMllwL.809.  S4. 
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absolute  violence.  (1)  2.  By  assault ;  which  is  an  attempt  or 
ofler  to  beat  another,  without  toitching  him :  as  it"  one  lifts 
up  his  cane,  or  his  fist,  in  a  threatening  manner  at  another ; 
or  strikes  at  him,  but  misses  him ;  this  is  an  assault,  insultusy 
which  Finch''  describes  to  be  "  an  unlawful  setting  upon  one's 
"  person."  (2)  This  also  is  an  inchoate  violence,  amounting 
considerably  higher  than  bare  threats ;  and  therefore,  though 
no  actual  suffering  is  proved,  yet  the  party  injured  may  have 
redress  by  action  of  trespass  vi  et  m-mis:  wherein  he  shall  re- 
cover damages  as  a  compensation  for  the  injury.  3.  By  bat' 
terif :  which  is  tiic  unlawful  heating  of  another.  The  least 
touching  of  another's  person  wilfully,  or  in  anger,  is  a  bat- 
tery; for  the  law  cannot  draw  the  hne  between  different 
degrees  of  violence*  and  tlierefore  totally  prohibits  the  first  and 
lowest  stage  of  it ;  every  man's  person  being  sacred,  and  no 
other  Iiaving  a  right  to  meddle  with  it,  in  any  the  slightest 
manner.  And  therefore  upon  a  similar  principle  the  Corne- 
lian law  de  injiiriis  prohibited  ^m/jia^/on  as  well  as  xxrrbcration  ,- 
distinguishing  verboration,  which  was  accompanied  with  paui, 
from  pulsation,  which  was  attended  with  none"^.  But  battery 
is,  in  some  cases,  justifiable  or  lawful ;  as  where  one  who  hath 
authority,  a  parent,  or  master,  gives  moderate  correction  to 
his  child,  his  scholar,  or  his  apprentice.  So  also  on  the  prin- 
ciple of  self-defence:  for  if  one  strikes  me  first,  or  even  only 
assaults  me,  I  may  strike  in  my  own  defence  ;  and,  if  sued  for 
I  it,  may  plead  son  ussaidi  demesne,  or  that  it  was  the  plaintiff's 
own  original  assault  that  occasioned  it.  So  likewise  in  [  121  ] 
defence  of  my  goods  or  possession,  if  a  man  endeavours  to 
deprive  me  of  them,  I  may  justify  laying  hauds  upon  him  to 

<i  Fincb.L.202.  '  Ff.  47.  la  5. 


(l)  If  the  menace  be  not  nctionable  alone,  but  only  in  coiijimctTon  with 
the  injurious  consequence,  it  seems  contrary  to  principle  that  the  remedy 
should  be  by  trespass  I'l  et  armit,  and  not  by  trespass  on  the  case.  On 
examination,  none  of  the  authorities  cited  for  the  position  satisractoriiy 
bear  it  out;  and  in  the  same  book  of  E.  IV.  31,  one  of  tiie  same  judges 
(Choke)  Siiys,  «  home  fait  a  moi/  vtanace  en  ma  pertort,  come  d'empritotur, 
mi  de  maimer,  jeo  avera  action  sur  man  cate. 

(9)  To  constitute  an  assault  there  must  be  tbe  intention  to  use  actual 
violence,  coupled  with  the  present  ability ;  the  party  aimed  at  must  be 
within  reach  of  the  fist,  or  the  weapon,  lifted  or  levelled  against  him.  See 
Selw.  Ni.  Pri.  1.27.  atb  edit. 
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prevent  Jiim ;  and  in  case  he  persists  with  violence,  I  may 
proceed  to  beat  him  away  '.  Thus,  too,  in  the  exercise  of  an 
office,  as  that  of  churchwarden  »>r  beadle,  a  man  may  lay 
hands  upon  another  to  turn  him  out  of  church,  and  prevent 
his  disturbing  the  congregation  *.  And,  if  sued  for  this  or 
tlie  like  bnttery,  he  may  set  forth  the  whole  case,  and  plead 
that  he  laid  hands  upon  him  gently,  molUter  manus  imposuity 
for  this  purpose.  On  account  of  these  causes  of  justification, 
battery  is  defined  to  be  the  unlavo/td  beating  of  another;  for 
which  the  remedy  is,  as  for  assault,  by  action  of  trespass  vi  ct 
armis :  wherein  the  jury  will  give  adequate  damages.  4.  By 
VBOunding ;  which  consists  in  giving  another  some  dangerous 
hurt,  and  is  only  an  aggravated  species  of  batterj-,  5.  By 
maifhem  ,•  which  is  an  injury  still  more  atrocious,  and  consists 
in  violently  depriving  another  of  the  use  of  a  member  proper 
tor  his  (letence  in  fight.  'V\\\&  is  a  batterv,  attended  with 
this  aggravating  circumstance,  that  thereby  the  party  injured 
is  for  ever  disabled  from  making  so  good  a  defence  against 
ftiture  external  injuries,  as  he  otherwise  might  have  done. 
Among  these  defensive  members  are  reckoned  not  only  arms 
and  legs,  but  a  finger,  an  eye,  and  a  foretooth  ",  and  also 
some  others  '.  But  the  loss  of  one  of  the  jaw-teeth,  the  ear, 
or  the  nose,  is  no  mayhem  at  common  law;  as  they  can  be 
of  no  use  in  fighting.  The  same  remedial  action  of  trespass 
vi  et  armis  lies  also  to  recover  damages  for  this  injury,  an 
injury  which  (when  wilful)  no  motive  can  justify,  but  neces- 
sary self-preservation.  (S)    If  the  ear  be  cut  off,  treble  damages 

*  1  Finch.  L.  203.  "  Fincb.  L.  'AM. 

'  I  Sid.  301.  '1  H«wk.P.C.c.55. 


{3)  This  u  expressed  with  great  correctness  and  ctuition ;  it  it  oot  in> 
tender!  to  convey  the  notion  tliat  no  nrnvhem  can  be  juttiiied  under  lh« 
plea  of  loH  auault  dcmetne,  except  wlicre  thai  ackaalt  threatened  the  iifc 
of  the  party,  but  that  no  iimylieni  can  be  justified  except  under  «uch  eir- 
cumitanccs,  if  it  was  wilful  and  deliberate.  In  the  case  of  Cockm/t  v.  Smitk, 
rtated  in  1  Lord  Ray.  177.,  and  reported  in  Salkeld,  642.,  and  1 1  Mail.  4.?., 
the  plaiiUiH'  hod  either  lilted  up  the  form  on  which  defendant  wa»  »itting, 
or  run  hit  6ngcr  towards  his  eye,  and  the  defendant  iinmedtaiely  bit  off  \ 
hi*  finger ;  «na  auauit  demetnt  was  hehJ  to  be  a  good  pica ;  and  Lord  Holt  \ 
there  laid  down  the  principle  thus:  "  If  A.  strike  B.  and  B.  strike  agiun, 
and  they  clote  immodiately  and  in  the  scuffle  B^niwhanM  A.,  that  is  »>» 
auault  I  bat  if  upon  a  little  blow  given  |.y  A-  to  &.  B.  gives  him  a  blow 

that 
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are  given  by  statute  37  Hen.  VIII.  c.6.  (4)  though  this  is  not 
raayheoi  at  common  law.  And  here  I  must  observe,  that  for 
these  four  last  injuries,  assault,  battery,  wounding,  and  may- 
hem, an  indictment  may  be  brought  as  well  as  an  action ; 
and  frequently  both  are  accordingly  prosecuted ;  the  one  at 
the  suit  of  the  crown  for  the  crime  against  the  public ;  the 
other  at  the  suit  of  the  party  injured,  to  make  lum  a  repa-  [  ^  22  ] 
ration  in  damages. 

4.  Injuries,  affecting  a  man's  health,  are  where  by  any 
unwholesome  practices  of  another  a  man  sustains  any  appar- 
ent damiige  in  his  vigour  or  constitution.  As  by  selling  him 
bad  provisions,  or  wine  * ;  by  the  exercise  of  a  noisome  trade, 
which  infects  the  air  ui  his  neighbourhood " ;  or  by  the  ne^ 
Icct  or  unskilful  management  of  his  physician,  surgeon,  or 
apothecaiy.  For  it  hath  been  soletnnly  resolved*',  that  mala 
praxis  is  a  pfreat  misdemesnor  and  offence  at  common  law, 
whether  it  be  for  curiosity  and  experiment,  or  by  neglect; 
because  it  breaks  tht  trust  which  the  party  had  placed  in  his 
phvsician,  and  tends  to  the  patient's  destruction.  Thus  also, 
in  the  civil  Jaw",  neglect  or  want  of  skill  in  physicians 
or  surgeons,  "  ailpae  adnumerantur,  xvbui  u  mediois  cura- 
"  tiorwm  dereliquerit,  male  qttevipiam  secuerity  aut  perperam 
"  ei  medicamenhtm  dederit."  These  are  wrongs  or  injuries 
unaccompanied  by  force,  for  wliich  tliere  is  a  remedy  in 
damages  by  a  special  action  of  trespass  upon  the  case. 
This  action  of  trespass,  tir  transgression,  on  the  case,  is  an 
universal  remedy,  given  for  all  personal  wrongs  and  injuries 
without  force;  so  called  because  the  plaintiff's  wliole  case 
or  cause  of  complaint  is  set  forth  at  length  in  the  original 
writ*.      For  although    in   general   there   arc    methods    pre- 

*  1  Roll.  Ahr.  90,  '  For  L-xample:    "  Rez  vicfcniiuii  sa- 

»  9  Rep.  58.      Hutt.  195.  **  luUm,   Si  A.  fccrrU  te  securum  lie  cla- 

J  Lord  Ritytn.  214.  "  more  tuo  jtrosequendof  tunc  jxincr  par 

'  InU.  4.3.  $.  &  7.  **  vaiiium  et  aaioos  jUegiof  Ji.  quod  tU  ca- 


tbat  majlienis  hiro,  that  u  not  tun  atiault  demetne  ;'*  to  this  Powell  J. 
agreed.  It  seems  that  the  party  must  alway*  intend  to  act  in  lelf-defence, 
which  intention  is  to  be  collected  from  the  circuiustancet,  m  the  blow 
which  he  gives  to  the  plaintidl 

(4)  And  aUo  a  forfeiture  of  10/.  to  the  king. 
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seribeJ,  and  forais  of  actions  previousfy  settletl,  for  re- 
dressing those  wrongs,  winch  most  usuully  occur,  and  in 
which  ihe  very  act  itself  is  immediately  prejudicial  or  in- 
jurious to  the  plaintifTs  person  or  property,  as  battery,  non- 
payment of  debts,  detaining  one's  goods,  or  the  like;  yet 
where  any  special  consequential  damage  arises,  which  could 
[  123  ]  not  be  foreseen  and  providad  for  in  the  ordinary  course  of 
justice,  the  party  Injured  is  allowed,  both  by  connnon  law 
and  the  statute  of  Westm,  2.  c.  2+.  to  bring  a  special  action 
on  his  own  CAse,  by  a  writ  formed  according  to  the  peculiar 
circumstances  of  his  own  particular  grievance''.  For  where- 
ever  the  common  law  gives  a  right  or  prohibits  an  injury,  it 
also  gives  a  remedy  by  action  *  j  and  therefore,  wherever  a' 
new  injury  is  done,  a  new  method  of  remedy  must  be  pur- 
sued''^.  And  it  is  a  settled  distinction',  that  where  an  act  is 
done  which  is  in  itself  an  immcdialc  injury  to  another's  person 
or  property,  there  the  remedy  is  usually  by  juj  action  of  tres- 
pass vi  et  anuis ;  but  where  there  is  no  act  done,  but  only  a 
culpable  omission ;  or  where  the  act  is  not  immediately  in- 
jurious, but  only  by  consequaicc  and  collaterally ;  there  no 
action  of  trespass  vi  et  armis  will  lie,  but  an  action  on  the 
special  case,  for  the  damages  consequent  on  such  ombsion 
or  act.  (5) 

"  mm  JmMitiariit  nottrit  apud  Weitma-  "  ad   damnum    ipjivi   A.  t^'iUt   libra- 

"  luuterium  in  octabit  snncli  Micbarht,  '*  rum,  vl  dicit.     El  habeas  ibi  nomina 

"  Mtenrurut  quare  rum  idrm  B.  ad  ries-  "  ]>Ugiarum  el  hoc  brtxt.      Telle  mtijtm 

"  trum  oculum  ijifiut  A,  caruoliter  toe-  "  ajntd    IfVJlmaiuulerium,   ^c."     CSf- 

"  Mum    bene  el    comjteienler   curandum  giitr.  Brev.  105.) 

**  aptut  8.   i>ro  quadam  jKCuniae  rumtna  **  See  p«g.  58. 

"  prae  manibtu  taluta  amumitdtMet,  id^m  '  1  S«lk.  5».     6  Mod,  54. 

"  R.  euivm  tuam  circa  oculum  praedic'  *  Crp.  Jac.  478. 

"Um  tarn   negligenter  et  improoide  op-  '11  Mod.  180.     Lord  R«^.  M08. 

"  potuk  qund  idem  A.  in  difeelu  ifmut  StM.  635. 

**  B.  nfum  ocytH  praedkti  total\Ur  av^itU, 

(5)  See  ihe  author^  ci'lebratcd  judgment  in  the  cnse  of  Scf>n  v.  Skepierd, 
a  BLRep.  89'.J.,  the  principle  of  which  haa  lictn  since  repeatedly  recognued. 
No  diftinction  ariies  from  the  lawfulness,  or  unlawfulness  of  the  act ;  if 
one  turning  round  suddenly  were  to  knock  iinother  down,  whom  he  did 
not  tee,  without  intending  it,  no  doubt,  said  Mr.  J.  I^wrcncc,  the  action 
muft  be  trespws  vi  tt  /rrmw.  Neither  will  it  vary  the  case,  that  besides 
the  immediate  injury,  there  it  an  ulterior  consequential  injury;  for  it  is  the 
former  on  which  the  action  is  supported,  the  latter  ii  merely  in  aggravation 
of  the  damans.     I.taiue  v.  Bray,  3  Eam's  R.  5M. 
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5.  Lastly;  injuncs  affecting  a  man's  reputation  or  good 
name  are,  first,  by  malicious,  scandalous,  and  slanderous 
•words-,  tending  to  his  damage  and  derogation.  As  if  a  man 
maliciously  and  falsely  utter  any  slander  or  false  tale  of  an- 
other; which  may  either  endanger  him  in  law,  by  impeach- 
ing him  of  some  heinous  crime,  as  to  say  that  a  man  hath 
poisoned  another,  or  is  perjured '^;  or  which  may  exclude  him 
from  society,  as  to  charge  him  with  having  an  infectious  dis- 
ease;  or  which  may  impair  or  hurt  his  trade  or  livelihood,  as 
to  call  a  tradesman  a  bankrupt,  a  physician  a  quack,  or  a  law- 
yer a  knave*.  Words  spoken  in  derogation  of  a  peer,  a 
judge,  or  other  great  officer  of  the  realm,  which  are  called 
scandalnm  magmtlwiif  are  held  to  be  still  more  heinous '' :  and 
though  they  be  such  as  would  not  be  actionable  in.  the  case  of 
a  common  person,  yet  when  spoken  in  disgrace  of  such  high 
and  respectable  characters,  they  amount  to  an  atrocious  in- 
jury ;  which  is  redressed  by  an  action  on  the  case  founded  on 
many  antient  statutes';  as  well  on  behalf  of  the  crown,  to  [  124  ] 
inflict  the  punishment  of  imprisonment  on  the  slanderer,  as  on 
behalf  of  the  partyj  to  recover  damages  for  the  injury  sus- 
tained. Words  also  tending  to  scandalize  a  magistrate,  or 
person  in  a  public  trust,  are  reputed  more  highly  injurious 
than  when  spoken  of  a  private  man*.  It  is  said,  that  for- 
merly no  actions  were  brought  for  words,  unless  the  slander 
was  such  as  (if  true)  would  endanger  the  life  of  the  object  of 
it".  But  too  great  encouragement  being  given  by  this  lenity 
to  false  and  malicious  slanderers,  it  is  now  held  that  for 
scandiUous  words  of  the  several  species  before-mentioned, 
(that  may  endanger  a  man  by  subjecting  him  to  the  penalties 
of  the  law,  may  exclude  him  from  society,  may  impair  his 
trade,  or  may  affect  a  peer  of  the  realm,  a  magistrate  or  one 
in  public  trust,)  an  action  «n  tlie  case  may  be  had,  without 
proving  any  particular  damage  to  have  happened,  but  merel}' 
upon  the  probability  that  it  might  happen.  But  with  regard 
to  words  that  do  not  thus  apparently,  and  upon  the  face  of 
them,  import  such  defamation  as  \vili  of  course  be  injurious, 
it  is  necessary  that  Uie  plaintift'  should   aver  some  particular 

'  rmdi.  L.  185.  '  Westni.l.  3Ed.I.  c.34.    SRic  II. 

*Ih\d.\%e,  .  C.5.    12  RJc.II.  c.Jl. 

*  IVentrSO.  ^  Lord  Il«ytn.l3fi9. 

'8VcnL88.  "* 
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dftniage  to  have  happened;  which  is  called  laying  his  action 
with  a  per  quod.  As  if  I  say  that  such  a  cler^ryman  is  a  bas- 
tard, he  cannot  for  this  bring  any  action  against  me,  unless 
he  can  shew  some  special  loss  by  it ;  in  which  case  he  may 
bring  his  action  against  me,  lor  saying  he  was  a  bastard,  pet- 
quod  he  lost  the  presentation  to  such  a  living".  In  like  man- 
ner to  slander  another  man's  title,  by  spreading  such  injurious 
reports,  as,  if  true,  would  deprive  him  of  his  estate,  (as  to 
call  the  issue  in  tail,  or  one  who  hath  lanil  by  descent,  a  bas- 
tard.) is  actionable,  provided  any  special  damage  accrues  to 
the  proprietor  tliereby ;  as  if  he  loses  an  opportunity  of  selling 
the  land".  (6)  Hut  mere  scurrility,  or  opjirobrious  words, 
which  neither  in  themselves  im[iort,  nor  are  in  fact  attended 
with,  any  injurious  effects,  will  not  support  an  action.  So 
scandals,  which  concern  matters  merely  spiritual,  as  to  call  a 
r  125  3  ™^'  heretic  or  adulterer,  are  cognizable  only  in  the  ecclesi- 
astical court"  ;  unless  any  temporal  ttamage  ensues,  which 
may  be  a  fbundation  for  a  per  quod.  Words  of  heat  and 
jiassiou,  as  to  call  a  man  rogue  and  rascal,  if  productive  of  no 
ill  consequence,  and  not  of  any  of  the  dangerous  species  be- 
fore-mentioned, are  not  actionable ;  neither  are  words  spoken 
in  a  friendly  manner,  ns  by  way  of  advice,  admonition,  or 
concern,  without  any  tincture  or  circumstance  of  ill-wdl : 
for,  in  both  these  cases,  they  are  not  malicioitsii/  spoken, 
which  is  part  of  the  definition  of  slander  ^  Neither  (as  was 
formerly  Iiinted  "*)  are  any  reflecting  words  made  use  of  in 
legal  proceedings,  and  jiertineju  to  the  cause  m  hand,  a  suf- 
ficient cause  of  action  for  slander  '.  Also  if  the  defendant  be 
able  to  justify,  m\A  prove  the  words  to  be  true,  no  action  will 

"  4  Rep.  17.     I  L*T.  248.  f  Rncb.  L.  186.       1  Ler.  88.     Cro. 

■Cro.  Jac.  2  J  3.     Cro.  EU«,  197.  J«r.  91, 

4  Rep.  IH.  <i  p^.  <29. 

"  Noy.  64.    I  Fr«em.  277.  '  Dyer.  285.     Oo.  J«c  90. 

(6)  This  should  l>e  itated  wilh  thi*  tjualificstion,  that  the  slander  which 
affects  the  title  is  not  a  claim  of  right  in  the  party  himself  who  spreads 
the  report,  for  no  action  will  lie  where  the  slanderer  prevents  the  sale  of  the 
land  by  amerting  a  claim  in  himiself,  even  though  the  claim  be  unfounded. 
If,  however,  the  claim  be  knowingly  bottomed  in  fraud,  as  upon  an  in- 
■tninient  which  ihc  claimant  knows  ti>  be  forged,  and  the  knowlv«ige  is 
averred  in  the  declaration,  luid  proved  on  the  tnal,  the  action  m  matntaiiv* 
able.     Gerard  w.  Dickenton,  4  Rep.  18. 
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lie',  even  though  special  damage  hath  ensued;  for  then  it  is 
no  slander  or  false  tale.  As  if  I  can  prove  the  tradesman  a 
bankrupt,  the  physician  a  quack,  die  lawyer  a  knave,  and 
the  divine  a  heretic,  this  will  destroy  tlieir  respective  actions  : 
for  though  there  may  be  damage  suflicient  accruing  from  it* 
yet,  if  thi  fact  be  true,  it  is  damnum  absque  injuria  ;  and  where 
there  is  no  injury,  the  law  gives  no  remedy.  And  this  is 
agreeable  to  the  reasoning  of  the  civil  law ' :  "  eum  qui  no- 
••  centem  infamat,  non  est  aequum  et  bonum  ob  earn  rem  con- 
"  demnari ;  dclicta  enim  luxaUium  nola  esse  oportet  et  ex- 
"  pedit."  (7) 

A  SECoNn  way  of  affecting  a  man's  reputation  is  by 
printed  or  written  libels,  pictures,  signs,  and  the  like ;  which 
Bet  him  in  an  odious  or  ridiculous  "  light,  and  thereby  dimi- 
nish his  reputation.  With  regard  to  libels  in  general,  there 
are,  as  in  many  other  cases,  two  remedies;  one  by  indict- 
ment  and    another   by  action.     The  former   for  the  public 

'  4  Rep.  13.  "2S!iow.3M.      1 1  Mod.  99. 

'/jr.  47.10.18. 


(7)  In  the  EnrI  of  Xorthamplon's  case,  12  Rep.  134.,  it  is  said  to  have 
been  rc3olvc<i  that  if  I.S.  publish  that  he  hath  heard  I.  N,  «ay  that  I.  G- 
was  a  imkar  or  thief;  in  an  action  on  the  case,  if  the  truth  be  such  (i.  e. 
that  he  did  hear  I.  N.  say  so),  he  may  justify.  This  resolution  was  recently 
brought  under  the  consideration  of  the  court  of  K.B.  by  an  unsuccessful 
attcinpt  to  extend  the  doctrinfr  to  the  ca.se  of  written  slander  or  libel. 
In  the  course  of  that  consideration,  Mr.  J.  Holroyd,  after  obsci'ving  that 
the  I2th  part  of  the  Reports  is  "not  so  accurate  as  the  rest,  having  been 
published  after  Lord  Coke's  death  from  his  notes  only,  said  that  thi*  re. 
solution  must  be  taken  with  some  qualification,  for  in  a  preceding  reso- 
lution iiJ  tlie  same  case,  instances  arc  put  in  which  it  is  held  to  be  unlawful 
to  repeat  slander  with  the  addition  of  the  author's  name.  That  it  should 
be  understood  that  the  repetition  was  "  on  a  fair  and  Jiulijlabte  oeeathn." 
Indeed  without  this  qualification,  he  continued,  the  rule  would  be  pro- 
ductive of  mischief,  for  the  person  slandered  could  tlicn  bring  no  action 
against  the  malicious  repeater,  an«i  perhaps,  if  he  prosecutetl  the  nutlior, 
he  might  have  no  other  testimony  but  that  of  the  very  person  who  had 
so  maliciously  repeated  it.  Mr.  J.  Baylcy  observed  also,  that  though  the 
name  of  the  author  was  given,  that  would  not  secure  the  repeater,  if  the 
name  did  not  sufficiently  identify  him ;  in  such  a  case  it  would  be  neces- 
sary to  give  an  additional  description  ;  the  injured  party  was  not  to  be 
put  to  the  expence  and  trouble  of  ascertaining  by  inquiry,  who  the  ori- 
ginal tlanderer  was.    Leu/it  y.  Walter,  4  B.  &  A-  6 IS.  615. 
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ofience;  for  every  libel  has  a  tendency  to  the  breach  of  the 
peace,  by  provoking  the  person  libelled  to  break  it:  which 
[  126  ]  offence  is  the  same  (in  point  of  law)  whether  the  matter  con- 
tained be  true  or  false ;  and  thei^efore  the  defendant,  on  an 
indictment  for  publishing  a  libel,  is  not  allowed  to  allege  the 
truth  of  it  by  way  of  justification  ".  But  in  the  remedy  by 
action  on  the  case,  which  is  to  repair  the  ptoitf  in  damages  for 
the  injury  done  him,  the  defendant  may,  as  for  words  spokerty 
justify  the  truth  of  the  facts,  and  shew  that  the  plaintiff  has 
received  no  injury  at  all.  *  What  was  said  with  regard  to 
words  spoken,  will  also  hold  in  every  particular  with  regard 
to  libels  by  writing  or  printing,  and  the  civil  actions  conse- 
quent thereupon:  (8)  but  as  to  signs  or  picture-s,  it  seems 
necessary  always  to  shew,  by  proper  innuendos  and  averments 
of  the  defendant's  meaning,  the  import  and  application  of 
the  scandal,  and  that  some  sj>ecial  damage  has  followed  ;  (9) 
otherwise  it  cannot  appear,  that  such  libel  by  jiicture  was 
understood  to  be  levelled  at  the  plaintiff,  or  that  it  was 
attended  with  any  actionable  consequences. 

A  THIRD  way  of  destroying  or  injuring  a  man's  reputation 
is  by  preferring  malicious  indicunerits  or  prosecutions  against 

•  5  Rep  125.  •  Hob  253.    1 1  Mod.  99. 


(8)  It  is  now  determined  that  there  is  a  distinction  between  ond  and 
written  slander,  and  that  njBny  thing*  arc  actionable  when  written,  which 
arc  not  so  when  merely  spoken.  In  the  case  of  Tharlet/  v.  Lord  Kerry, 
4  Taunt.  355.  366.,  thesubjcct  was  brought  under  the  consideration  of 
the  Exchequer  Chamber  on  error  from  the  K.  B.,  and  Sir  J.  Mansfield,  in 
delivering  the  judgment,  stated  that  he  was  not  satisfied  with  the  reasons 
on  which  the  distinction  was  grounded,  but  that  the  court  bowed  to  the 
authority  of  Lord  Hale,  Lord  1  lolt,  and  l<ord  Hardwicke,  m  ho  had  cft> 
tnblishcil  or  rcco^uLsed  it.  It  will  be  enough  now  to  render  written  words 
acdonable,  that  they  tend  to  render  the  object  of  thorn  ridiculous,  or  to 
lower  hun  in  the  world's  esteem;  aud  it  is  conceived  that  «igns  and 
pictures  fall  within  the  umc  rule.  ViUart  y.  MotuU-y,  3\ViU.  R. -«03. 
X>u  Bott  V.  DeretJ'ord,  2  Canip.  51 1. 

(9)  To  8up|K>rt  an  action  for  a  libellous  «ign  or  picture,  the  learned 
jud§t>  «nys,  it  is  necessary  to  shew,  that  lome  tperia/  dfnnagr  htu/iMowed; 
but  I  conceive  there  is  no  ground  for  this  opinion,  and  that  u  picture 
intending  to  make  any  one  ridiculoui  is  equally  actionable  as  if  the  hudc 
■Sect  had  b«en  produced  by  any  other  mode  of  jtublicAtiuii,  though  no 
dMBWfC  con  b«  proved.    CArUtutit's  yoU-. 
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him  ;  which,  under  the  mask  of  justice  and  public  spirit^  are 
sometimes  irrnde  the  engines  of  private  spite  and  enmity. 
For  this  however  tire  law  has  given  a  very  adequate  remedy 
in  damages,  either  by  an  action  of  conspiraci/  *,  which  cannot 
be  brought  but  against  two  at  the  least ;  or,  which  is  the  more 
usual  way,  by  a  special  action  on  the  cjise  for  a  false  and  ma- 
licious prosecution*.  In  order  to  carry  on  the  former  (which 
gives  a  rcconipence  for  the  danger  to  which  the  party  has 
been  exposed}  it  is  necessary  that  the  phintiflT  should  obtain 
a  copy  of  the  record  of  his  indictment  and  acquittal :  but,  in 
prosecutions  for  felony,  it  is  usual  to  deny  a  copy  of  the  iii- 
dictmenl,  where  there  is  any,  the  least,  probable  cause  to 
found  such  prosecution  upon".  (10)  For  it  would  be  a  very 
great  discouragement  to  the  public  j  ustice  of  the  kingdom, 
if  prosecutors,  who  had  a  tolerable  ground  of  suspicion,  were 
liable  to  be  sued  at  law  whenever  their  indictments  miscar- 
ried. But  an  action  on  the  case  for  a  malicious  prosecution  [  127  ] 
may  be  founded  upon  an  itidictment,  whereon  no  acquittal 
can  be  had ;  ns,  if  it  be  rejected  by  the  grand  jury,  or  be 
coram  riori  Jndicc,  or  be  insufficiently  drawn.     For  it  is  not 

'  FincL  L.  305.  *  Cartb.4iJl.     Lord  Haj-tn.  253. 

•  F.N.B.  lltf. 


CIO)  Wlicther  the  remedy  pursued  be  by  writ  of  conspinsey  or  Bction 
on  the  CMC,  a  copy  of  ihc  mdictment  at  least  would  be  equally  necessary ; 
and,  in  cases  of  felony,  the  rule  is  as  laid  down  in  the  test:  Liul  the 
grounds,  on  which  it  rests,  may  he  questioned.  At  the  Old.  Bailey^  the 
practice  is  founded  upon  nn  orJcr  of  five  judges,  made  inlfiC.  S, 
and  republished  in  1759;  criaiinal  courts  in  general  have  adopted  the 
practice  from  motives,  probably,  of  policy,  and  it  has  received  the  sanction 
of  high  authorities.  Rut,  on  the  other  hand,  there  ts  a  statute  4GE.5. 
which  may  be  found  at  large  in  the  preface  to  the  third  part  of  the 
Reports,  and  also  b  the  trial  of  Sirll.  Grahme  and  otlicrs,  r.^Kowcirii 
St.  Tr.  661.,  which  directs,  that  all  records  which  mnv  Ae  evidence  for 
parliet  shall  be  open  to  thcirsearch  and  exemplification.  This  is  the  con- 
Ktniction  of  the  statute  f»iven  in  that  trial  by  Pollexiien  .ind  Holt,  the  two 
chief  justices.  Accordingly  in  fC.  v.  Brangan,  l  Leach  Cr.  27.,  Ld.C.  J. 
Willes  refused  an  application  for  a  copy,  although  the  prosecution  ap- 
peared to  have  been  broiight  for  purposes  of  vexation,  because  he  taid  it 
was  not  necessary  for  him  to  grant  it ;  that  hy  the  laws  of  this  realm,  excry 
prisoner  on  his  acquittal  had  an  undoubted  right  to  a  copy  of  the  record 
of  such  acquittal  for  any  use  he  might  think  fit  to  nuJte  of  it,  and  that 
after  a  demand  of  it  had  been  made,  the  proper  officer  might  he  punished 
for  refusing  to  make  it  out.  Tliis  was  at  the  Old  Bailey  in  1748,  about 
three  yean  after  the  republiGattcm  of  the  order  above-mentioned. 
VOL.  IIX.  L 
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\i\e  clanger  of  tlie  plainliff,  but  the  scandal,  vexation,  and 
eKp«ii»e,  upon  which  this  action  it.  foiuidtnl ''.  However,  any 
probable  amm  for  preferring  it  is  sufficient  to  justify  the  de- 
feixiant,  (11) 

II.  We  are  next  to  consider  the  violation  of  the  right  of 

personal  liberty.  This  is  effected  by  the  injury  of  false  im- 
prisonment, for  which  the  law  has  not  only  decree<i  a  punish- 
ment, as  u  Iieinous  public  crime,  but  has  ajso  given  a  private 
reparation  to  the  party ;  as  well  by  removing  the  actual  con- 
finement for  the  present,  as,  after  it  is  over,  by  subjecting  the 
wrongdoer  to  a  civil  action,  on  account  of  tlie  damage  sustained 
by  the  loss  of  time  and  liberty. 

To  constitute  the  injury  of  false  imprisonment,  tliere  are 
two  points  requisite :  1 .  The  detention  of  the  person :  ajid, 
2.  The  unlawfulness  of  such  detention-  E\'ery  confinement 
of  the  person  is  an  imprisonment,  whether  it  be  in  a  common 
prison,  or  in  a  private  house,  or  in  the  stocks,  or  even  by 
forcibly  detaining  one  in  tlic  public  streets'^.  Unlawful,  or 
fftUe,  imprisonment  consists  in  such  confinement  or  detention 
widiout  sulScient  authority;  which  authority  may  arise  either 
from  some  process  from  die  courts  of  justice,  or  from  some 
warrant  from  a  legal  officer  having  power  to  commit,  under 
]ms  hiuid  and  seal,  and  expressing  the  cau!««  of  auch  commil* 
ment'';  or  from  some  otlter  special  cause  warranted,  for  the 
necessity  of  the  thing,  either  by  common  law,  or  act  of  par- 
liament; such  as  the  arresting  of  a  felon  by  «  'private  person 
without  warrant,  the  impressing  of  niarlner&  for  tlie  public 
service,  or  the  apprehending  of  wagyarn  fiag  miabehaviour 
in  tl>e  public  highways'.  False  impriflonment  also  may  arise 
by  executing  a  lawful  warrant  or  process  at  an  unlawful  time, 

*  lOMad.219,^20.     SVc*.69l.  '  i  IiM.  5U.  591. 

« a  1mtL.5aa.  *  sul  is Ueo.iLL  cia.'ax 

(i  I)  Perhapc  the  true  reason  for  the  distinction  between  the  action  of 
eompintc}',  mid  the  action  on  the  case  for  a  Tulte  luid  umliciioui  proscrtition, 
Vk  u.  mure  striotl>'  technicnl  one  than  that  which  is  here  assigned.  The  ac- 
tipn  of  coiivpirncy  is  romulctl  on  un  old  writ  in  the  regiMer,  the  allc^tiont 
ofwlMch  it  fatlows;  mid  uneortbote  it,  llial  the  [>lainli(!' was  "acquitted 
according  u>  the  law  and  custom  of  tlie  rcaJio."  TTii»  i«  ronslrued  to 
meiMi  »u<di  *n  RcquiltuI  a*  will  rntitle  the  party  to  plead  aulrrfoii  acquit 
10  a  »f4-<ind  indictnieni  on  the  Mine  charge, 

Rl4t 
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08  on  a  Sunday '^;  for  die  statute  hath  declared,  that  such  ser- 
vice or  process  shall  be  void.  (12)  This  is  the  injory.  Let 
us  next  see  the  remedy :  which  is  of  two  sorts ;  the  otie  re- 
ntoving  tlie  injury,  the  other  ttiaX:ing  saiis/hction  for  it. 

The  meane  of  rejRoving  the  actual  injury  of  false  imprison- 
ment are  fourfold.  1.  By  writ  of  mainprize.  2.  By  writ  de 
odio  el  atia.  3.  By  writ  de  homitie  replegiando.  4.  By  writ 
of  halwas  corpus. 

1.  The  writ  ofmampnze,  manucaption  is  a  writ  directed  to 
the  sheriff  (either  generally,  wlieii  any  man  is  imprisoned  for 
a  bailable  offence,  and  bail  hath  been  refused ;  or  specially, 
when  the  offence  or  cause  of  commitment  is  not  properly  bail- 
able belowj,  commanding  him  to  take  sureties  for  the  prison- 
er's appearance,  usually  called  mainpernors,  and  to  set  him  at 
large  '^.  Mainpernors  differ  fronn  bail,  in  that  a  man's  bail  may 
imprison  or  surrender  him  up  before  the  stipulated  day  of  ap- 
pearance ;  mainpernors  can  do  neither,  but  are  barely  sureties 
for  his  appearance  nt  the  day :  bail  are  only  sureties,  that  the 
party  be  answerable  for  the  special  matter  for  which  they  stipu- 
late; mainpernors  are  bound  to  produce  hiui  to  answer  all 
charges  whatsoever  ". 

2.  The  writ  dc  odio  ct  atia  was  antiently  used  to  be  directed 
to  the  sfieriff,  commanding  him  to  inquire  whether  a  prisoner 
chargetl  with  murder  was  committed  upon  just  cause  of  suspi- 
cion>  or  merely  propter  odium  et  a/iam,  for  hatred  and  ill-will ; 
and  if  n})on  the  inquisition  due  cause  of  suspicion  did  not  ap- 
pear, then  there  issued  another  writ  for  the  sheriff  to  admit 
him  to  bail.     This  writ,  according  to  Bracton  ',  ought  not  to  be 

'^Stat.  S9CBr.II.  c.7.     Sulk.  78.  "  Coke  en  irttfl  and  imdup.  dk.9. 

5  Mod.  95.  4  Intt  179 

■  F.N.B.  250.     ]H«1.  P.C.  HI.  » /.3.  rr,2.  C.8. 
Coke  on  bail  and  mainp.  cluIO. 


But  the  action  on  the  case  is  naonlitcil  ucconling  to  the  pardcufair  t-if- 
mmstancw,  and  it  is  enough  for  the  |)laintifi"  to  slate  and  prove  malice  in 
the  defcndBTit,  want  of  probable  cause,  and  an  injury  sustained.  &co 
Register,  134.    Selwyn,  Ni.  Pri.  '2.  1048.  Cth  eJlt. 

(12)  "  Except  in  case*  of  treason,  felony,  or  breach  of  the  peace.*' 
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dented  to  anv  man,  it  being  expressly  ordered  to  be  made  out 
gratis,  without  any  denial,  by  magna  carfa,  c,26.  and  statute 
[  129  ]  West.  2.  ISEtlw.I.  C.29.  But  the  statute  of  Gbucester, 
6  Edw.I.  C.9.  restrained  it  in  the  case  of  killing  by  misadven- 
ture or  selt-derence,  and  the  statute  28  Edw.I II,  c.9.  abolished 
it  in  all  cases  whiUsuever:  but  as  the  statute  42EtlwJII.  c.l. 
repealed  all  statutes  then  in  being,  contrary  to  the  gi-ent  char- 
ter, sir  Edward  Coke  is  of  opinion  ''  that  the  writ  de  otfio  et  atia 
was  thereby  revived. 

3.  The  writ  de  homine  replegiando '  lies  to  replevy  a  man 
out  of  prison,  or  out  oFthe  custody  of  any  private  person,  (in 
the  same  manner  that  chattels  taken  in  distress  may  be  reple- 
vied, of  which  in  the  next  cliapier,)  upon  giving  security  to 
the  sheriff  that  the  man  shall  be  forthcoming  to  answer  any 
charge  against  him.  And  if  the  person  h*^  conveyed  otit  of  the 
sheriff's  jurisdiction,  tire  sheriff  may  return  that  he  is  eloigned, 
etongatits  ,•  \i]>on  which  a  process  issues  (called  a  capias  in 
tcithet~nam)  to  imprison  the  defendant  himselt^  without  bail  or 
main|irize  ",  till  he  produces  the  party.  But  this  writ  is 
guarded  with  so  many  exceptions  ",  that  it  is  not  an  cftectual 
remedy  in  numerous  instances,  especially  where  the  crown  is 
concerned.  The  incapacity  therefore  of  these  three  remedies 
to  give  complete  relief  in  every  ease  halh  almost  entirely  aiiti- 
quated  them ;  and  hath  caused  a  general  recourse  to  be  had, 
in  behalf  of  persons  aggrieved  by  illegal  imprisonment,  to 

*.  The  writ  of  habeas  corptis^  the  most  celebrated  writ  in 
the  English  law.  Of  this  there  are  various  kinds  made  use  of 
by  the  courts  at  Westminster,  for  removing  prisoners  from 
one  court  into  another  for  the  more  easy  administration  of 
justice.  Such  is  the  habeas  corpus  ad  respondendum^  when  a 
man  hath  a  cause  of  action  against  one  who  is  confined  by 
the  process  of  some  inferior  court ;  in  order  to  remove  the 
prisoner,  and  charge  him  with  this  new  action  in  the  court 

**  S  Init.  43.  55.  SIS.  fiMfn.   tw/  prv  mtoHe  iMmiiUt,   9tl  yro 

'  F.  N.  B.  66.  foretta  aMtra,   ur/  /Jn>  ali^uo  oUq  iMMk 

"■  Itiym  474.  yMi«  wntii^MM  cimsufiudintm  An^ 

'  J^'ui  crtjitut  el  jxr  i}ifcialt  i>r^ctp-  non  Jit  MpUgiabdU.     f  tlt^ilr,  fl,) 
Amu    no^rum,    url   eapitatit  JuttUwni 
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above  ^  Such  is  that  ad  satisfaciendum^  when  a  prisoner  hath 
had  judfrnient  ag^ainst  him  in  an  action,  and  the  plaintiff  is  de-  [  130  3 
siroiis  to  bring  him  up  to  some  superior  court  to  charge  him 
with  process  of  execution  ^.  Such  also  are  those  ad  proscquen- 
dtim,  testijicatulum^  ddibera^ndnm^  Sfc, ;  which  issue  when  it  \» 
necessary  to  remove  a  prisoner,  in  order  to  prosecute  ur  bear 
testimony  in  any  court,  or  to  be  tried  in  the  proper  jurisdiction 
wherein  tlie  fact  was  committed.  ( 1 3)  Such  is,  iastlj*,  the  com- 
mon writ  ad  Jacietidum  et  j-ecipitrndnniy  which  issues  out  of  any 
of  the  courts  of  Westminster-hall,  when  a  person  is  sued  in 
some  inferior  jurisdiction,  and  is  desirous  to  remove  the  action 
into  the  superior  court ;  commanding  the  inferior  judges  to 
produce  the  body  of  the  defeinlant,  togetlier  with  liie  day  and 
cause  of  his  caption  and  detainer  (whence  the  writ  is  frequently 
denominated  an  habeas  corpus  cum  causa)  to  do  and  receive 
whnbioever  the  king's  court  shall  consider  in  tiiat  behalf. 
This  is  a  writ  gruntabie  of  common  right,  witliout  any  motion 
in  court'',  and  it  instantly  supersedes  all  proceedings  in  the 
court  below.  But  in  order  to  prevent  tiie  surreptitious  discharge 
of  prisoners^  it  is  ordered  by  statute  1  &2  P.&M,  c.  13.  that 
no  hafteas  corpus  shall  issue  to  remove  any  priiioner  out  of  any 
gaol,  unless  signed  by  some  judge  of  the  court  out  of  which  it 
is  awarded.  And  to  avoid  vexatious  delays  by  removal  of  frivo- 
lous causes,  it  is  enacted  by  statute  2lJac.l.  c.23.  that,  where 
the  judge  of  an  inferior  court  of  record  is  a  barrister  of  three 
years'  stantling,  no  cause  shall  be  removed  from  thence  by 
habeas  corpus  or  other  writ,  after  issue  or  demurrer  deliberately 
joined :  lliat  no  cause,  if  once  remanded  to  the  inferior  court 

*  2  Mod.  198.  f  2  Lilly,  prac.  reg.4.  ^  2  Mod.  306. 


(l3)  The  ftabeat  corpus  ad  teit'ijicandum  has  been  madt;  more  ctfectuol  by 
Iwo  recent  statutes,  the  43 G. 3.  cMO.,  and  the  44G.3.  c.I02,  By  the 
first,  any  one  of  the  twelve  judges  at  his  discretion,  may  award  the  writ  for 
the  purpose  of  bringing  up  a  [»risontT  from  any  gaol  in  England  or  Ireland, 
to  appear  as  a  witness  before  any  court  martiiil,  commi^&ioners  of  bankrupt, 
or  for  auditing  public  accounts,  or  other  conuni&sioncrii  acting  under  au- 
thority of  any  commission  or  warrant  from  his  Majesty  ;  (the  same  statute 
applies  also  in  the  same  way  to  the  fiabeat  corpiu  ad  deli&erandum).  By 
the  second,  any  one  of  the  judges  of  either  of  the  three  superior  courts  iii 
England  and  Irclanil,  or  any  justice  of  Oyer  and  Terminer  or  gaol  delivery, 
I>c4ng  such  judge,  may  award  the  writ  for  bringing  up  any  prisoner  as  a 
witness  before  any  of  the  said  courts,  or  any  sitting  of  Nui  Priwf,  or  any 
other  court  of  record  in  England  or  Ireland. 

I.  3 
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by  writ  of  procedendo  or  otherwise,  shall  ever  afterwards  be 
again  removed  ;  and  that  no  cause  shall  be  removed  at  all,  if 
the  d«bt  or  dati>ages  laid  \n  the  declaration  do  not  amouiH  to 
the  sum  of  five  pounds.  But  an  expedi€nt  ^  having  been  found 
out  to  elude  the  latter  branch  of  the  statute,  by  procuring  a 
nominal  plaintiff  to  bring  another  action  for  five  pounds  or  up- 
wards, (ainl  theri  by  the  course  of  the  court,  the  habeas  corpus 
removed  both  actions  together,)  it  is  therefore  ejiacted  by 
[  131  ]  statute  12Geo,I.  c,29.  that  the  inferior  court  may  proceed  in 
such  actions  as  are  under  the  value  of  five  pounds,  notwith- 
standing other  actions  may  be  brought  against  the  same  de- 
fendant to  a  greater  amount.  And  by  statute  19  Geo.ilL  c.70. 
no  cause,  under  the  value  of  ten  poumls,  shall  be  removed  by 
habeas  corpttSy  or  otherwise,  into  any  superior  court,  unless  the 
defendant  so  removing  the  same,  shall  give  special  bail  for 
payment  of  the  debt  and  costs.  ( 1  i) 

But  the  great  and  efficacious  writ,  in  all  manner  of  illegal 
confinement,  is  that  of  ftabcas  cm-jfus  ad  stdijicietidum  ;  directed 
to  the  person  detaining  another,  and  cxHiimandijig  him  to  pro- 
duce the  body  of  the  prisoner,  with  the  day  and  cause  of  his 
caption  and  detention,  ad  facUndum^  sidjjtcienduniy  et  recipient- 
dwn,  to  do,  submit  to,  and  receive  whatsoever  the  judge  or 
court  awarding  such  writ  shall  consider  in  that  behalf'.  This 
is  a  high  prerogative  writ,  and  therefore  by  the  counuon  law 
issuing  out  of  the  court  of  king's  bench  not  only  in  term-time, 
but  also  during  the  vacation  *,  by  a  Jiat  from  the  cliief  justice 

'  Uohun.iiiUit.  Ugai.  iS,  edit,  1706.  n-rerring  to  th«  dominical  IcUcr  of  (hot 

'  Sc.  Tn«ls,viii.  M2.  year,  Uial  Oxisf uiniUna  (Nov.  25.)  hap- 

'  'Itic  jtlurici  lutbeat  eorpM  directed  peDcd  that  year  on  a  Saturday.      Tlie 

10  Berwick  in  43£lii.     (riled  3  Burr.  Thurvlay  aftw  was  thctvforv  the  30th 

ft56.)    waa   tetu'd  die  Jovis  prox'  jhm  of  NoTcmbcr,  two  tUy«  after  tlirnpira- 

fuinden'  SiuKti  Martini,   h  appears  by  lion  of  tJic  term. 

(14)  The  Statute  of  Jcuum  applies  equally  if  the  judge  of  the  inferior 
court  has  an  aMeuor,  a  barrister  of  thrcc^  ycon'  standing,  but  it  doc»  not 
Apply  to  any  removal  after  judgment,  nor  where  the  inue  or  demurrer 
have  been  joined  within  six  weeks  after  the  defendant**  arrest  or  sppear. 
nncc,  nor  in  any  cause  concerning  freehold,  inheritance,  or  title  to  Imiils, 
1ea»c  or  rent,  nor  where  any  foreign  pica  is  pleaded,  which  the  inferior 
court  it  unable  to  di'tcrmine  ;  nor  in  any  case  where  the  barrister,  whether 
judge  or  as»e«M}r,  ii  not  xctuolly  present  ut  the  trial.  FairUy  v.  M'CvnneM, 
J  Burr.  514. 

The  rule  ai  to  \ol.  under  the  I9C.3.  c.70.  is  extendeti  to  15/.  by  the 
310.5.  c  I  .i» 
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or  any  other  of  the  judges,  antl  running  into  ail  parts  of  the 
king's  dominions :  for  the  king  is  itt  all  times  entitled  to  Iiave 
an  accoinit,  why  (he  liberty  of  any  of  his  siibjei;ts  is  restrained ", 
wherever  that  restraint  may  be  inflicted.  If  it  issues  in  vaca- 
tion, it  is  usually  returnable  before  the  judge  himself  who 
awardetl  it,  and  he  proceeds  by  himself  thereon ' ;  unless  the 
term  should  intervene,  and  then  it  may  be  returned  in  court*. 
Indeed  if  the  party  were  pri\'ileged  in  the  courts  of  common 
pleas  and  exchequer,  as  being  (or  supposed  to  be)  an  officer  or 
suitor  of  the  court,  an  habeas  cm-ptis  ad  subjicieudum  might  also 
by  common  law  have  l>e€n  awarded  from  thence  "j  and,  if  the 
cause  of  imprisonment  were  }>alpably  illegal,  ihey  might  have 
discharged  him'':  but,  if  be  were  committed  for  any  criminal  t  ^^^  1 
matter,  they  could  only  have  remanded  him,  or  taken  bail  for 
his  appearance  in  the  court  of  king's  bench  %  which  occasioned 
the  common  pleas  for  some  time  to  discountenance  such  appli- 
cations. But  since  the  mention  of  the  king's  Ijench  and  com- 
mon pleas,  OS  co-ordinate  in  this  jurisdiction,  by  statute 
16  Car.  I.  c.lO.  it  hath  been  holden,  that  every  subject  of  the 
kingdom  is  equally  entided  to  the  benefit  of  the  common  law 
UTit,  in  either  of  those  courts,  at  his  option  *.  It  hath  also 
been  said,  and  by  very  respectable  authorities  ^  that  the  like 
habeas  corpus  may  issue  out  of  the  court  of  chancery  in  vaca- 
tion ;  but  upon  the  famous  appliaition  to  lord  Nottingham  by 
Jenks,  notwithstanding  the  most  diligent  searches,  no  prece- 
dent could  be  found  where  the  chancellor  had  issued  such  a 
writ  in  vacation  %  and  therefore  his  lordship  refused  it.  (15) 

"  Cm.  Jac.  SiS.  •  Carter  221,     2  Jon.  13. 

^  I  Burr.  606.  •  2  Mod.  r98.     Wood's  Caw.  C.  B. 

»  /Wrf.  460.  5^2.  606.  Hill.  1 1  Geo.  1 1  \. 

»  3  InM.  5.5.     4  In«.  290.  2  H*I.        *  4  Inst.  182.     2  Hal.  P.C.  147. 
P.C.  144.    8  Ventr.  24.  '■  L«rd  Nott.  MBS.  Rep.  July  1«7«. 

1  Vnigb.156. 

(l  5)  In  Crowley's  case,  an  application  was  made  to  the  court  of  chancery 
in  vacation  time.  Tor  a  hahrat  mrpu*  nt  common  law,  and  this  passage  was 
relied,  on  as  an  answer  to  the  application.  The  suhject  vtoi  mo*t  accu- 
rately investigated  by  lord  Eldon,  and  after  a  full  consideration  of  all  the 
Butlionties,  he  over-ruled  the  decision  in  Jenks's  case,  and  grunted  the 
writ.  It  appears  from  his  invcstipation,  that  lord  Nottingham  refused  the 
writ  not  merely  because  no  precedent  could  be  found  for  the  granting-  it, 
hut  upon  a  great  deal  of  legal  reasoning  which  he  has  tefl  behind  in  his 

L  4-  MSS. 
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Ik  the  king's  bench  and  coiniiion  pleas  it  is  necessary  to  ap- 
ply for  it  by  motion  to  the  court*,  as  in  the  case  of  all  other 
prerogative  writs  [certitnai-i,  prohibition,  tuatttlamiis,  4'c.) 
which  do  not  issue  as  of  mere  course,  without  shewing  some 
probable  cause  why  the  extraoi-dinary  power  of  the  crown  is 
called  in  to  the  j5aity's  assistance.  For,  as  was  argued  by 
lord  cliief  justice  Va  ugh  an*,  "it  is  granted  on  motion^  be- 
"  cause  it  cannot  be  had  of  course  ;  and  there  is  therefore  no 
"  ruressilj/  to  grant  it ;  for  the  court  ought  to  be  satisfied  that 
"  the  party  liath  a  probable  cause  to  be  delivered."  And  this 
seems  the  ruorc  reasonable,  because  (when  once  granted)  the 
person  to  wlioiii  it  is  directed  can  return  no  satisfactory  excuse 
for  not  bringing  up  the  body  of  tlie  prisoner  ^  So  that  if  it 
Issued  of  mere  course,  witliout  shewing  to  the  court  or  judge 
some  reasonable  ground  for  awarding  it,  a  traitor  or  felon 
under  sentence  of  death,  a  soldier  or  mariner  in  the  kina's 
service,  a  wife,  a  child,  a  relation,  or  a  domestic,  confined  for 
insanity,  or  other  prudential  reasons,  niiglit  t)btaiii  a  tempo- 
[  133  1  rary  enlargement  by  suing  out  an  haixas  corpus^  though  sure 
to  be  remanded  as  soon  as  brouglit  up  to  the  court.  And 
therefore  sir  Etlward  Coke,  when  chief  justice,  did  not  scru- 
ple ill  13  Jac.  I.  to  deny  a  habeas  corpus  to  one  confined  b}' 
the  court  of  admiralty  for  piracy  ;  there  api^earing,  upon  his 

«  »  Mod.  306.     1  her.  1 .  '  Cro.  J«c.  545. 

'  BiiiJier*  c«sc.     a  Jon.  13. 


MSS.  It  appears  also  questionable,  from  the  same  investigation,  whether 
the  account  of  JcnU's  final  ilist-harge  given  at  p.  1 35.  is  strictly  correct. 
The  general  rc&ult  of  tiic  argument  would  lead  one  to  infer,  l&t,  that  at 
common  law  the  court  ol  chancery  had  the  power  of  issuing  the  writ  bsth 
in  term  time  and  vocaticKi,  though  in  practice  the  king's  bench  was  more 
commonly  applied  to  in  term  lime,  because  the  chancer)-,  having  no  cr»- 
minat  jurisdiction,  hud  u  difficulty  in  proceeding  where  the  return  was 
good,  but  it  appeared  that  tlie  prisoner  stood  charged  with  a  l>ailable  of- 
fence. 2dly,  That  the  court  of  king's  bench  certainly  had  the  power  in 
term  time,  but  not  so  certainly  the  individual  juilges  of  that  court  in 
Tication.  3dly,  That  it  was  more  doubtftil  whether  the  cawrx  of  common 
pleas,  or  the  individuat  judges,  had  the  power  in  term,  or  vacation,  except 
in  the  ewe  of  privileged  persons ;  urn!  that  the  inference  drawn  from  the 
expression  in  the  statute  16  C.i,  c.io.  is  rather  tittributable  to  a  desire  to 
favour  the  liberty  of  the  subject,  than  to  be  supported  in  soun«l  reasoning. 
The  whole  cose  is  cxceediagty  interesting  and  vitluuble.  Crowley's  case, 
9«vtmt.R.1.  91. 
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own  shewing,  suilicient  grounds  to  confine  him*.  On  the 
other  hand,  if  a  probable  ground  be  shewn,  that  the  party  is 
imjyrisonetl  without  just  cause'',  and  tlierefore  huth  a  right 
to  be  dcHvcred,  the  writ  of  habeas  corpus  is  then  a  writ  of 
right,  which  "  may  not  be  denied,  but  ouglit  to  be  gi-anted  to 
*'  every  man  that  is  contmiy.ed,  or  detained  in  prison,  or 
*'  otherwise  restrained,  though  it  be  by  the  command  of  the 
"  king,  the  privy  council,  or  any  other'."  (16) 

I N  a  former  part  of  these  commentaries ''  we  expatiated  at 
large  on  the  personal  liberty  of  the  subject.  This  was  shewn 
to  be  a  natural  inherent  right,  which  could  not  be  surrendered 
or  forfeited  unless  by  the  commission  of  some  great  and  atro- 
cious crime,  and  which  ought  not  to  be  abridged  in  any  case 
without  the  special  permission  of  law.  A  doctrine  coeval 
with  the  first  rudiments  of  the  Englisli  constitution,  and 
handed  down  to  us  from  our  Saxon  ancestors,  notwithstand- 
ing all  their  struggles  with  the  Danes,  and  the  violence  of  the 
Norman  conquest :  asserted  afterwards  and  confiirmcd  by  tlie 
conqueror  hijuself  and  his  descendants  :  and  though  some- 
times a  liltie  impairetl  by  the  ferocity  of  the  times,  and  the 
occasional  despotism  of  jealous  or  usurping  princes,  yet  esta- 
lished  on  the  firmest  basis  by  the   provisions  of  magna  carta^ 

<  3  Bulstr.   27.      Sc-c  also  2  Roll.  '  €<iin.  Jourri.    I  Apr.  1628. 

Rep.  138.  *"  Book  I.  chap.  1. 

*'  3  Inst  615. 

(16)  In  the  case  of  Mr.  Hobhouse,  a  habta*  corpus  at  common  law  wu 
moved  for,  anti  it  was  contended  chat  tlie  court  had  no  discretion  as  to 
the  granting  or  refusing  it.  It  was  granted;  but  after  the  prisoner  had 
been  brought  up  and  remiiodid,  the  court  snid  it  Wiu  quite  clear  that  the 
writ  thotrgh  of  right,  was  not  of  course  ;  lh.1t  if  upon  the  party's  own 
application  it  nppeared  thiit  when  brotight  up,  he  could  only  be  remanded, 
it  could  not  be  necessary  to  grant  the  writ ;  and  that  (iccordinply  it  had 
been  refused  in  the  case  of  the  King  wSchieivr,  2  Burr.  765.,  and  in  that 
of  the  Spanish  sailors,  2  SirW.  Black.  l.>24.  where  it  nppcarcd  by  the 
nffidavits  of  the  applicants,  that  they  were  prisoners  of  war,  or  alien  ene- 
mies. The  court  doubted  much,  whether  even  under  tht  5lC.2.  c.2. 
the  habeat  corpui  was  a  writ  of  course  j  for  by  that  statute  the  party  ap- 
plying  must  lay  before  the  judge  a  copy  of  the  warriint,  or  an  affidavit  of 
the  refusal  of  it ;  if  the  copy  is  refused  indeed,  the  judge  is  hound  to  pre- 
sume cvcrj'  thing  against  its  legality  ;  but  if  the  copy  is  produced,  he  must 
exercne  tome  ditcretion  upon  it,  to  see  that  it  is  not  witliin  atiy  of  the 
excqKioos  of  the  s4  atute.    3  B.  &  A.  4  30. 
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and  a  long  succession  of  statutes  enacted  uniler  Edward  III. 
To  Assert  nn  absolute  exemption  from  imprisonment  in  all 
coses,  is  inconsistent  with  everj'  idea  of  law  and  political  so- 
ciety; ami  in  the  end  would  destroy  nil  civil  liberty*  by  ren- 
derin}^  its  pn)tection  impossible:  but  the  {^lory  of  the  English 
law  consists  in  clearly  defining  the  times,  the  causes,  and  the 
extent,  when,  wherefore,  and  to  what  degree  the  iniprison- 
t  IS*  3  mentof  the  subject  may  be  lawful.  This  it  is  which  induces 
the  absolute  necessity  of  expressing  upon  every  coinniitmetit 
the  reason  for  which  it  is  made  :  that  the  court  upon  on  habeas 
corpus  may  examine  into  its  validity ;  and  according  to  the 
circumstances  of  the  case  may  discbarge,  admit  to  bail,  or 
remand  the  prisoner. 

And  yet,  early  tn  the  reign  of  Charles  I.  the  court  of  king's 
bench,  relying  on  some  arbitrary  precedents  (and  those  per- 
haps misunderstood)  determined'  that  they  could  not  upon  an 
habeas  corpus  either  bail  or  deliver  a  prisoner,  though  com- 
mitted without  any  cause  assigned,  in  case  he  was  committed 
by  the  special  commantl  of  the  king,  or  by  the  lords  of  the 
privy  council.  This  drew  on  a  parlioinenty  irK|uiry,  and 
produced  the  jietition  q/'rigbt.,  3  Car.I.  which  recites  this  ille- 
gal judgment,  and  enacts  that  no  freeman  hereafter  shall  be 
so  imprisonetl  or  detained.  But  when,  in  llie  following  year, 
Mr.  Seldea  and  others  were  committetl  by  the  lords  of  the 
council,  in  [>ur-suance  of  his  majesty's  special  command,  under 
a  general  charge  of  "  notable  contempts  and  stirring  up  sedi- 
"  tion  against  the  king  and  government,"  the  judges  delayetl 
for  two  terms  (including  also  the  long  vacation)  to  deliver  an 
opinion  how  far  such  a  charge  was  bailable.  Arul  when  at 
length  they  agreed  tliat  it  was,  they  however  annexed  a  con- 
dition of  finding  sureties  for  the  gooil  liehaviour,  which  still 
protracted  their  imprisonment,  the  chief  justice,  sir  Nicholas 
Hyde,  at  the  same  time  declaring"*,  that  "  if  they  were  re- 
"  mandeil  for  that  cause,  jxirhaps  the  court  would  not  after- 
**  wards  gvnnt  a  habeas  corpus^  being  alreatly  made  acquainted 
*•  with  the  cause  of  the  imprisonment."  Hut  this  was  heard 
widi  imligtiation  and  astonishment  by  every  lawyer  present; 
according  to  Mr.  Selden's  own"  account  of  the  matter,  whose 

'Slitt  TV.Tii.  IS6.  '  "  Eiiat^  jutiicum  tunc   fnimmritu. 
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resentment  was  not  cooletl  at  tlie  distance  of  four-ami- twenty 
years. 

These  pitiful  evasions  gave  rise  to  the  statute  ISCar.I. 
c.lO.  §8.  wFiereby  it  is  enacted,  thnt  if  any  person  be  com- 
mitted liy  the  king  himself  in  person,  or  by  his  privy  council, 
or  by  any  of  the  members  thereof,  he  shall  have  granted  unto 
hini,  witliout  any  delay  upon  any  pretence  whatsoever,  a  writ 
of  habeas  corpusy  upon  demand  or  motion  made  to  the  court 
of  king's  bench  or  common  pleas  .,■  who  shall  thereupon,  within 
three  court  days  after  the  return  is  made,  examine  and  deter- 
mine the  legality  of  such  commitment,  and  do  wliat  to  justice 
shall  appertain,  in  delivering,  bniling,  or  remanding  such  pri- 
soner. Yet  still  in  the  case  of  Jenks,  before  alluded  to",  who 
in  1676  was  committed  by  the  king  in  council  for  a  turbulent 
sjjeech  at  Guildhall'',  new  shifts  and  ilevices  were  made  use  of 
to  prevent  his  enlargement  by  law,  the  chief  justice  (as  well  as 
the  chancellor)  declining  to  award  a  writ  o( habeas  corpus  ad 
subjiciendum  in  vacation,  though  at  last  he  thought  proper 
to  awaixl  the  usual  writs  <r(7  deliberandinn,  Sfc,  whereby  the  pri- 
soner was  discharged  at  the  Old  Bailey.  Oilier  abuses  had 
also  crept  into  daily  practice,  which  had  in  some  measure 
defeated  the  benefit  of  this  great  constitutional  remetlv.  The 
party  imprisoning  was  at  liberty  to  delay  his  olwdience  to  the 
first  writ,  and  might  wait  till  a  second  and  a  third,  called  nn 
alias  and  a  phtn'cs,  were  issued,  before  he  protUice*!  the  party ; 
and  many  other  vexatious  shifis  were  practised  to  detain  state- 
prisoners  in  custody.  But  whoever  will  attentively  consider 
the  English  history,,  may  observe,  that  the  flagrant  abuse  of 
any  power,  by  the  crown  or  its  ministers,  has  always  been 
productive  of  a  struggle ;  which  either  discovers  the  exercise 
of  that  power  to  lie  contrary  to  law,  or  (if  legal)  restrains  it 
for  the  future.  This  was  the  case  in  the  present  instance. 
The  oppression  of  an  obscure  individual  gsive  birth  to  the 
famous  habeas  corptts  act,  31  Car.  1 1,  c.2.  which  is  frequently 

"  rentis,   ywi  libertatit  ftertonaiu  omni-  •'  dttimtttn  juris  prodigivm,  $cienluriitu 

"  nuKim  rindrx  lesftimvs  eMfrre  lolus,  "  hk  univrrm  cenntum."  (  r/ndic.  Mar. 

"  vMurn  omnimotlum  jHitiim  ]ironunliat-lt  "  claui.  c  8.  edit.  A.D.  1653<) 

"  {sui  n-mjKr  timUisJ  nobii  jterjrctuo  in  '  P«g.  132. 

"  poUtntm  dnegandum.   Quod,  u(  odiO'  *  State  Tr.  ^i.  47 1 . 
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considered  as  another  magna  carta  **  of  the  kingdom  ;  and  by 
consequence  and  analogy  has  also  in  subsequent  times  re- 
duced tlie  general  method  of  proceeding  on  these  writs 
(though  not  within  the  reach  of  that  statute,  but  issuing  mere- 
ly at  the  common  law)  to  the  true  standard  of  law  and  hl}erty. 

The  statute  itself  enacts,  1.  That  on  complaint  and  request 
in  writing  by  or  on  behalf  of  aiij'  person  committed  and  charged 
with  any  crimf,  (unless  committed  for  treason  or  felony  ex- 
pressed in  the  warrant ;  or  as  accessory,  or  on  suspicion  of 
being  accessory,  before  the  fact,  to  any  petit-trea.son  or  felony ; 
or  upon  suspicion  of  such  petit-treason  or  felony,  plainly  ex- 
pressed in  the  warrant;  or  unless  he  is  convicted  or  charged 
in  execution  by  legal  process,)  llie  tortl  chancellor  or  any  of 
the  tweh'e  judges,  in  vacation,  upon  viewing  a  copy  of  the 
warrant,  or  aihdavit  that  a  copy  is  denied,  siiall  (unless  the 
party  has  neglected  for  two  terms  to  a|iply  to  any  court  for 
his  enlargement)  award  a  habeas  corpus  for  such  prisoner  re- 
turnable innnedintely  before  himself  or  any  other  of  the  judges; 
and  upon  the  return  made  shall  discharge  the  party,  ifbailable, 
upon  giving  security  to  appear  and  answer  to  the  accusation 
in  the  proper  court  of  judicature-  2.  That  such  writs  shall 
be-  indorsed,  as  granted  in  pursuance  of  this  act,  nnd  signed 
by  the  person  awarding  them.  3.  Tliat  the  writ  shall  be  re- 
turned and  the  prisoner  brought  up,  within  a  limitetl  time,  ac- 
cording to  the  distance,  not  exceeding  in  any  case  iwi-my  days. 
■t.  That  officers  and  keepers  neglecting  to  make  due  returns, 
or  not  delivering  to  the  prisoner  or  his  tigent  within  six  hours 
after  demuml  a  copy  of  the  warrant  of  commitment,  or  shifting 
the  custotly  of  a  prisoner  from  one  to  another,  without  suili- 
cient  reason  or  authority,  (specified  in  the  act,)  shall  for  the 
first  offence  forfeit  100/.  and  for  the  second  oltence  200/.  to  the 
party  grieved,  and  be  disabled  to  hold  his  office.  5.  That  no 
person  once  delivered  by  hain-as  corpus^  shall  be  recommitted 
for  tlie  same  offence,  on  penalty  of  500/.  6.  That  every  |>cr- 
son  committed  for  treason  or  felony  shall,  if  he  requires  it  the 
first  week  of  the  next  term,  or  the  first  day  of  the  next  session 
[  137  ]  of  oyer  and  termiticry  be  indicted  in  that  term  or  session,  or 
else  admitted  to  bail :  unless  the  king's  witnesses  cannot  be 

0  Sec  book  l.ch.  1. 
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produced  at  that  time  :  find  if  acquitted,  or  if  not  indicted  and 
tried  in  the  second  term,  or  session,  lie  shall  be  discharged 
from  his  imprisonment  for  such  imputed  offence :  but  llmt  no 
person,  after  the  assizes  shall  be  open  for  the  county  in  which 
he  is  detained,  shall  be  removed  by  habeas  corpus^  till  after  the 
assizes  are  ended  ;  but  shall  be  left  to  the  justice  of  the  judges 
of  assise.  7.  Tliat  any  such  prisoner  may  move  for  and  obtain 
his  habeas  corjfits,  as  well  out  of  the  chancery  or  exchecjuer,  as 
out  of  the  king's  bench  or  common  pleas ;  and  the  lord  clian- 
cellor  or  judges  denying  ttie  samcj  on  sight  of  the  warrant  or 
oath  that  the  same  is  refused,  forfeit  severally  to  the  party 
grieved  the  sum  of  .500/.  8.  That  this  writ  of  habeas  corpus 
shall  run  into  the  counties  palatine,  cinque  ports,  and  other 
privileged  places,  and  the  islands  of  Jersey  and  Guernsey. 
9.  That  no  inhabitant  of  England  (except  persons  contracting, 
or  convicts  praying  to  be  transported;  or  having  committed 
some  capital  ofienee  in  the  place  to  which  they  are  sent)  shall 
be  sent  prisoner  to  Scotland,  Irclaml,  Jersey,  Guernsey,  or 
any  places  beyond  the  seas,  within  or  without  the  king's  do- 
minions; on  pain  that  the  party  committing,  his  advisers, 
aiders,  and  assistants,  shall  forfeit  to  the  party  aggrieved  a  sum 
not  less  tliaii  500/.  to  be  recovered  with  treble  costs :  shall  be 
disabled  to  bear  any  office  of  trust  or  profit;  shall  incur  the 
penalties  of  pvemu/iiVe,"  and  shall  be  incapable  of  the  ^king's 
pardon. 

This  is  the  substance  of  that  great  and  important  statute: 
which  extends  (we  may  observe)  only  to  the  case  of  commit- 
ments for  such  criminal  charge,  as  can  protluce  no  inconveni- 
ence to  public  justice  by  a  temporary  enlargement  of  the  pri- 
soner: all  other  cases  of  unjust  imprisonment  being  left  to  the 
habeas  cor  {tits  at  common  law.  But  even  upon  writs  at  the  com- 
mon law  it  is  now  expected  by  the  court,  agreeable  to  antient 
precedents  ^  and  the  spirit  of  tlie  act  of  parliament,  that  the 
writ  should  be  immediately  obeyed,  withput  waiting  for  any 
alias  or  phtries ;  otherwise  au  attachment  will  issue.  By  [  139  ] 
which  admirable  regulations,  judicial  as  well  as  parliamentary, 
the  remedy  is  now  complete  for  renioviJig  the  injury  of  unjust 
and  illegal  confinement.     A  remedy  the  more  necessary,  be- 
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cause  ibe  oppression  does  uot  always  arise  from  the  ill-nature, 
but  sometimes  from:  the  mere  inattention  of  government.  For 
it  frequently  happens  in  foreign  countries,  (and  has  happened 
in  Engliind  during  temporary  susficnsioiis  *  of  tljc  statute) 
that  persons  appreheniled  upon  suspicion  have  suffered  a  long 
imprisonment,  merely  because  they  were  forgotten.  (17) 

The  satisfactonf  remedy  for  this  injurj'  of  false  imprison- 
ment, is  by  an  action  of  trespass  vi  et  armis,  usually  called  an 
action  of  false  imprisonment;  which  is  generally,  and  almost 
unavoidably  accompanied  with  a  charge  of  assault  and  battery 
also  :  and  therein  the  party  shall  recover  damages  for  the  in- 
jury he  has  received  ;  and  also  the  defendant  is,  as  for  all  other 
injuries,  committed  with  force,  or  vi  et  armi'sy  liable  to  pay  a 
fine  to  Ute  king  for  the  violation  of  the  public  peace. 

III.  With  regard  to  the  third  absolute  right  of  individuals 

•  Sec  Vol.1.  pag.lSC. 


(17)  As  theSlC.s.  C.8.  extends  only  to  cases  of  commitinent,  or  de- 
tainer for  criminat  or  supposed  (.Timinal  mutter,  it  has  ticcn  thought 
expedient  to  extend  the  remedies  it  gives  to  all  other  niiscellaiieous  causes 
of  confinement.  Hy  the  66  G.3.  C.IOO.,  any  one  of  the  judges  in  England 
or  Ireland  may  in  vacation-time  award  the  writ,  if,  upon  affidavit,  ur  af- 
firmation (in  cases,  where,  by  law,  an  aifirniatioii  is  allowed),  probable  and 
reasonable  ground  fur  it  shall  appear.  The  writ  is  lo  be  returnable 
immediately  before  the  judge  mHo  awards  it  or  any  other  judge  of  the 
same  court ;  or  if  issued  so  iate  in  the  vacation  as  to  uialie  it  not  conve- 
niently rcttirnabte  in  the  same  vacation,  it  may  be  then  made  returnable  in 
court  on  a  certain  day  in  the  nest  term.  Although  the  return  upon  the 
face  of  it  l>c  good  and  ^uJlcient,  the  truth  of  it  may  be  questioned^  and  the 
facts  cxainiDcd  on  affidavit  or  affirmation.  The  courts  may  award  this 
writ  also  in  term  time,  returnable  if  convenient  in  the  next  vacation 
Jwfbre  any  judge  of  the  respective  court  j  and  in  all  these  cases  disobe- 
dience to  the  writ  may  be  punished  us  u  contempt  of  court.  '  The  last 
section  extends  the  provisions  ol'  this  act  as  to  the  return  of  the  writ,  and 
the  punishment  for  disohcdieacc,  to  all  writs  issued  under  the  31 C.  S.  c.  S. 

See  Crowley's  case  Iwfore  referred  to,  3  Swanst.  R.  p.  60.  n.  (a),  from 
which  it  appears  that  in  175ft,  a  bill  similar  to  this  passed  the  commons, 
tuid  was  thrown  out  in  the  house  of  lords,  that  the  judge*  were  then 
directed  to  prepare  a  bill  for  the  sanic  purpose,  and  that  such  bill  was 
prepared,  and  was  probably  the  original  of  the  present  statute.  See  New 
Pari.  Hist.  xv.  p.  87 1. 674.  Sir  John  WilinotV  notes,  p.77.  Dodson's  Life 
of  Sir  M.  Foster,  p.  49,  72. 
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or  that  of  private  property,  thouf;li  the  enjoyment  of  it,  when 
acquired,  is  strictly  a  j>ersonal  right ;  yet  as  its  nature  and 
original,  and  the  means  of  its  acquisition  or  loss,  fell  more  di- 
rectly under  our  second  general  division,  of  the  rights  of 
things  i  and  as»  of  course,  tlie  wrongs  that  affect  tliese  rights 
roust  be  referred  to  the  corresponding  division  in  the  present 
book  of  our  commentaries  ;  I  conceive  it  will  be  more  conmio- 
dioiis  and  easy  to  consider  together,  rather  than  in  a  separate 
view,  the  injuries  that  may  be  offered  to  the  aijcn/ment,  as  well 
as  to  the  rights^  of  property.  And  therefore  I  shall  here  con- 
clude die  head  of  injuries  affecting  the  absolute  rights  of  in- 
dividuals. 

Wj:  ore  next  to  contemplate  those  which  affect  their  relct- 
tive  rights ;  or  such  as  are  incident  to  |>ersons  considered  as 
members  of  societ)',  and  connected  to  each  otlier  by  various 
ties  and  relations;  and,  in  particular,  such  injuries  as  may  [  ]39  ] 
be  done  to  persons  under  the  four  following  relations ;  hus- 
band and  wife,  parent  and  child,  guardian  and  ward,  master 
and  servant, 

I.  iNjuniES  that  may  be  offered  to  a  person  considered  as 
a  kttsband^  are  principally  tliree :  abduction^  or  taking  away  a 
man's  wife;  adultert/,  or  criminal  conversation  with  her ;  and 
beating  or  otherwise  abusing  her.  1 .  As  to  the  first  sort, 
abduction^  or  taking  her  away,  this  may  either  be  by  fraud  and 
persuasion,  or  open  violence ;  though  the  law  in  both  cases 
supposes  force  and  constraint,  tlie  wife  having  no  power  to 
consent ;  and  therefore  gives  a  remedy  by  writ  of  ravishmeni^ 
or  action  of  trespass  vi  et  armis,  de  uxm-e  rapta  el  abducia  *, 
This  action  lay  lU,  the  common  law ;  and  thereby  the  husband 
shall  recover,  not  the  possession  ^  of  Iiis  wife,  but  damages  for 
taking  her  away:  and  by  statute  Westm.l.  SEdw.l.  c.l3. 
the  offender  shall  also  be  imprisoned  two  years,  and  be  fined 
at  the  pleasure  of  the  king.  Botli  the  king  and  the  husband 
may  dierefore  Imve  this  action "  j  and  the  husband  is  also 
entitled  to  recover  damages  in  an  action  on  the  case  against 
such  as  persuade  and  entice  the  wife  to  live  separate  from  hira 


F.N.B.  Sa.  "  S  lost.  434.  "  IbU. 
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without  a  sufficient  cnase  *.  lire  old  law  was  so  strict  in 
this  point,  thnt  if  one's  wife  missed  her  way  upon  the  road,  it 
was  not  lawful  for  another  man  to  lake  her  into  his  house, 
unless  she  was  henit^hled  ami  in  danger  of  bejjig  lost  or 
drowned'';  but  a  silraiiger  might  carry  her  beliinti  him  on 
horseback  to  market  to  u  justice  of  the  peace  for  a  warrant 
against  her  husband,  or  lo  the  spiritual  court  to  sue  for  a  di- 
vorce '.  2.  Adtddrif,  or  criminal  conversation  with  a  man's 
wife,  though  it  Is,  as  a  public  crime,  left  by  our  laws  to  the 
coercion  of  the  spiritual  courts;  yet,  cujisidered  as  a  civil  in- 
jury, (and  surely  there  can  be  no  greater.)  the  law  gives  a  satis- 
faction to  the  hlisband  for  it  by  action  of  trespass  vi  et  ormis 
against  tiie  adulterer,  wherein  ihe  dfimages  recovered  are  usu- 
[  liO  ]  ally  very  large  and  exentplary.  But  these  are  properly  in- 
creased and  diminished  by  circumstances  * :  as  ihc  rank  and 
fortune  of  the  plaintiffand  defendant;  the  relation  or  connection 
between  them ;  the  seduction  or  otherwise  of  tlie  wife,  founded 
on  her  j)revious  behaviour  and  character ;  and  the  husband's 
obligation  by  settlement  or  otherwise  to  provide  for  those 
children,  whom  he  cannot  but  suspect  to  be  spurious.  In  this 
case,  and  upon  indictments  for  polygamy,  a  marriage  in  fact 
must  be  proved ;  though  genernlly,  in  other  cases,  reputation 
and  cohabitation  are  suflicieiit  evidence  of  marriage.  ''(18)    Tlie 

<  Law  oS  Hu\  prim.  78.  *  Law  of  >un;rn'«i.  86. 

y  Jin.  Abr.  t.  tretjtatt,  21 S.  '4  Burr.  2057. 

»  Ibid.  807.  440. 


(18)  The  author  has  noticed  in  the  text  some  of  those  circumstance* 
which  will  go  to  reduce  the  damugcs,  but  whirh  leave  the  action  innin- 
tainable.  Tlicre  arc,  however,  ci  renin  stances,  in  the  conduct  of  the 
hukbiind,  which  may  do  away  entirely  uith  hi!>  right  of  action.  It  iv  not 
easy  to  draw  the  precise  line  between  ihc  misbchnviour/which  will  only 
reduce  the  damage*,  and  iliut  which  will  destroy  the  action,  for  there  hai 
been  some  difTcrence  of  opinion  among  the  judge*  on  the  subject ;  but 
thus  far  it  may  be  vifc  to  udo[it  the  lan^apc  of  a  modern  text  writer, 
that,  "  if  the  hunhnnd  has  cot>sented  to,  or  provided  nieims  for  the  nduU 
"  terous  intercourse  of  hi*  wife  with  the  defendant,  the  ground  of  the 
"  action  it>  removed,  and  the  dcl'endant  wit)  be  entitled  to  n  verdict,  for 
"  vtJmti  non  fit  itijurift.'"  Selw^ii'ii  Ni.  Pri.  5  edit.  p.lS.  Another  qiic*- 
tion  of  perhaps  grcntcr  difficulty  ariset>  where  the  nets  of  adultery  are  only 
proved  after  the  hu»band  and  wife  have  scpnmted  by  consent,  h  i»  <said 
that  tiie  legal  foundation  of  the  action  in  the  luw  of  the  wciely,  comfort, 
•ad  sHiitance  of  the  wife,  and  therefore  that  no  action  can  be  maintained 

for 
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tliird  injury  is  that  of  beathig  a  man's  wife,  or  otherwise  ill- 
using  her;  for  whiclu  if  it  be  a  coinmoii  assault,  battery,  or 
imprisonment,  the  law  gives  the  usual  remedy  to  recover  da- 
mages, by  action  of  trespass  vi  et  armh,  which  must  be  brought 
i]i  the  names  of  the  husband  and  v,-ifiiJoiftflt/  :  but  if  the  beat- 
ing or  other  maltreatment  be  very  euoruious,  so  that  thereby 
the  husband  is  deprived  for  any  time  of  the  company  and  as- 
sistance of  bis  wife,  the  law  then  gives  him  a  separa/e  remedy 
by  an  action  of  trespass,  in  nature  of  an  action  upon  the  case, 
for  this  ill-usage,  per  quod  consort ittm  amisit ;  in  which  he  shall 
recover  a  satisfaction  in  dauiages  '^. 

II.  Injuries  that  may  be  offered  to  a  person  considered  in 
tlie  relation  oi a.  parent  were  likewise  of  two  kinds  :  1.  Abduc' 
iiorif  or  taking  his  children  away ;  and,  2.  Manying  his 
son  and  heir  without  the  father's  consent,  whereby  during 
the  contiimance  of  the  military  tenures  he  lost  the  value  of 
his  marriage.  But  this  lost  injury  is  now  ceased,  together 
with  the  right  upon  which  it  was  grounded ;  for,  the  father 
being  no  longer  entitled  to  the  value  of  the  marriage,  the 
marrying  his  heir  does  Jiim  no  sort  of  injury  for  which  a 

'■  Cro.  Jk.  501.  638. 


for  that  loss,  when  the  plaintiff  has  voluntarily  renounced  thein  before; 
upon  this  principle,  the  case  of  IVeeihm  v.  Timbieliy  5  T.  R.  ^57.  was  de- 
cided. It  should  be  observed  that  if  the  action  is  in  forui  tieceuarity 
trespass  vi  et  armu,  which  perhaps  is  not  quite  settled,  the  legid  foundation 
of  it  will  not  be  the  consequential  damage  just  slated;  but  independently 
of  this,  upon  grounds  of  policy  and  morality,  the  decision  may  seera 
questionaltic;  a  voluntary  separation  may  sometimes  take  place  under 
circumstances  which  still  leave  tlie  husband  both  comfort  and  assistance 
from  tlie  wife,  so  long  as  her  character  remains  uniiupeached,  (as  for  ex- 
ample, in  the  care  and  education  of  tlieir  children,)  hut  which  her  adultery 
will  tleprive  him  of.  Bt  sides,  it  seems  a  dangerously  easy  step  in  the  nr- 
eument  to  say,  that  if  the  husband  can  mnintain  no  action,  where  he  has 
consented  lo  the  separation,  he  can  uiaintain  none  even  where  he  hivs  not 
consented  to  it,  against  the  persoa  who  finds  the  wife  in  that  state  of 
»e,jaralion,  and  then  seduces  her,  because  that  person  does  not  occasion 
the  loss  of  which  he  complains.  From  the  case  of  Chamber*  v.  Cauljteldt 
6  East's  R.  2-J'f,,  it  may  be  inferred,  that  the  decision  now  under  eonnidcr- 
alion  is  not  to  he  extended  in  any  way;  that  the  rcflunciotion  must  be 
absolute  and  entire,  and  that  a  separation  even  voluntary,  if  it  wiw  spe- 
cifically only  for  a  time,  or  if  it  left  the  husband  rights  in  his  wife,  and 
claims  on  her  comfort  and  iisaistance,  would  not  be  a  bar  to  the  action. 
VOL.  III.  M 


civil  action  will  lie.  As  to  the  other,  of  abduction,  or  taking 
away  l!ie  children  from  the  father,  that  is  also  a  matter  of 
doubt  whether  it  be  a  civil  injury  or  no;  for,  before  the 
abolition  of  the  tenure  in  chivalry,  it  was  equally  a  doubt 
whether  an  action  would  lie  for  taking  and  carrying  away 
[  141]  any  other  child  besides  tfie  heir :  some  holding  that  it  would 
not,  upon  the  supposition  that  the  only  ground  or  cause  of 
action  was  lo.sing  the  value  of  the  heir's  marriage ;  and  others 
holding  that  an  action  would  lie  for  taking  away  any  of  the 
children,  for  that  the  parent  hath  an  interest  hi  them  all,  to 
provide  for  tlieir  etlucatiou  'K  If  therefore  before  the  aboli- 
tion of  these  tenures  it  was  an  injury  to  the  father  to  take 
•away  the  rest  of  hts  children,  as  well  as  his  heir,  (as  I  am 
inclined  to  think  it  was,)  it  still  remains  an  injury,  and  is 
remediable  by  writ  of  ratus/intetit^  or  action  of  trespass  vi  ft 
at-mis,  dejilio,  xvl  filia,  rapto  vel  abduct o  • ,-  in 'the  same  manner 
as  the  husband  may  have  it,  on  account  of  the  abduction  of 
his  wife.  (19) 


III.  Of  a  similar  nature  to  the  last  is  the  relation  of  guard- 
ian and  ward ,-  and  the  like  actions  mtdatis  mn/andis,  as  are 
given  to  fothers,  the  guardian  also  has  for  recovery  of 
damages  when  his  ward  is  stt>leti  or  ravished  away  from  him  ^ 
And  though  guardianship  in  chivalry  is  now  totally  abolishetl, 
which  was  the  only  beneficial  kind  of  guardianship  to  the 
guardian,  yet  the  guardian  in  socage  was  always^  and  is  still 
entitled  to  an  action  of  ravishment,  if  his  ward  or  piipt)  be 
taken  from  him:  but  then  he  must  account  to  his  pupil  for 
the  damages  which  he  so  recovers  ".  And,  as  guardian  in 
socage  was  also  entitled  at  common  law  to  a  writ  of  righi  of 
voardy  dc  custodia  tcnae  et  hacrcdis^  in  order  to  recover  the 
possession  and  custody  of  the  infant',  so  I  apprehend  that  he 
is  still  entitled  to  sue  out  this  antiquated  writ.  But  a  more 
speedy  and  summary  method  of  redressing  all  complaints 
relative  to  wards  and  guardians  hatb  of  late  obtained  by  an 


'  Cn>.  Elii.770. 
•  F.NB,  90. 
'  F.NB.  139. 


(  F.N.B.  tS9. 
•>  Hale  on  F.N.  B. 
<  F.N.B.  l!i». 
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(19)  Tho  writ  referred  to  in  F.N.  B.  add*, 
and  the  form  in  the  re^^tcr  is  the  wme, 


tuerfde*' to /Mo  etjttiit 
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application  to  tlie  court  of  cliaucerj' ;  which  is  tlie  supreme 
guardian,  niid  has  the  superintendant  jurisdiction  of  all  the 
infants  in  the  kingdom.  And  it  is  expressly  provided  by 
stnmte  12  Car.  II.  c  24.  that  testamentary  guardians  may 
maintain  an  action  of  ravishment  or  trespass,  for  recovery  of 
any  of  their  wards,  and  also  for  damages  to  be  applied  to  the  [  H2  ] 
use  and  beOiefit  of  tlie  infants ''. 

IV.  To  the  relation  between  master  and  servant^  and  the 
rights  accruing  therefrom,  there  are  two  species  of  injuries 
incident.  The  one  is,  retaining  a  man's  hired  servant  before 
his  time  is  expired;  the  other  is  beating  or  confining  him  in 
such  a  manner  that  he  is  not  able  to  perform  liis  work.  As 
to  the  first,  the  retaining  another  person's  servant  during  tliti 
time  he  has  agreed  to  serve  his  present  master ;  this,  as  it  is 
an  ungcntleniaiilike,  so  it  is  also  an  illegal  act.  For  every 
master  has  by  his  contract  pnrchasetl  for  a  valuable  consider- 
ation tlie  service  of  his  domestics  for  a  limitetl  time:  the 
inveigling  or  hiring  his  servant,  which  induces  a  breach  of 
this  contract,  is  therefore  an  injury  to  tl>e  master;  and  for  tliat 
injury  tlie  law  has  given  him  a  remedy  by  a  special  action  on 
the  case :  and  he  may  also  have  an  action  against  the  servant 
for  the  non-performance  of  liis  jigreemeiU. '  But,  if  the  new 
master  was  not  apprized  of  the  former  contract,  no  action  lies 
against  him  '",  unless  he  refuses  to  restore  the  servant,  upon 
demand.  Tlie  other  point  of  injury,  is  that  of  beating, 
confining,  or  disabling  a  man*s  servant,  which  depends  upon 
the  same  principle  as  the  last;  viz.  the  property  which  the 
master  has  by  his  contract  acquired  in  the  labour  of  the 
servant.  In  this  case,  l>esidcs  the  remedy  of  an  action  of 
battery  or  imprisonment,  which  tlie  servant  himself  as  an  indi- 
vidual may  have  against  the  aggressor,  the  master  also,  as  a 
recomjjence  for  fiis  immediate  loss,  may  maintain  an  action  of 
trespass  vi  et  armis ,-  in  which  he  nmst  allege  and  prove  the 
special  damage  he  has  sustained  by  the  beating  of  his  servantt 
per  quod  servitiicm  amisit  "  .-  and  then  the  jury  will  make  him  a 
proportionable  pecuniary  satisfaction.  A  similar  practice  to 
which,  we  find  also  to  have  obtahietl  among  the  Athenians  j 

»2P.Wms.  loa.  "F.N.B.  tea.      Winch.  £l. 

'  P.N.B.  IC7.  «  9  Rep,  113.      10  Rep.  13P. 
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while  the  possession  continues  in  the  legal  owner.  The  for- 
mer, or  deprivation  of  possession,  is  also  divisible  into  two 
branches  ;  the  unjust  and  unlawful  tahng  ihein  awav ;  and 
the  unjust  detaining  them,  though  the  original  taking  might 
be  lawful. 

1.  And  first  of  an  unlawful /fl/rVfg.  Tlie  right  of  property 
in  all  external  things  being  solely  actjuired  by  occupancy,  as 
has  been  formerly  stated,  nnd  preserved  and  transferred  by 
grants,  deeds,  and  wills,  which  are  a  continuation  of  that 
occupancy  ;  it  follows  as  a  necessarj'  consequence,  that  when 
I  once  have  gained  a  rightful  possession  of  any  goods  or 
chattels,  either  by  a  just  occupancy  or  by  legal  transfer, 
whoever  cither  by  fraud  or  force  dispossesses  me  of  iheni,, 
is  guilty  of  a  transgression  against  the  law  of  societVt  which 
is  a  kind  of  secondary  law  of  nature.  For  there  must  be 
an  end  of  all  social  comuierce  between  man  nnd  man,  un- 
less private  possessions  be  secured  from  unjust  invasions : 
and,  if  an  acquisition  of  goods  by  either  force  or  fraud  were 
allowed  to  be  a  sufficient  title,  all  property  would  soon  be 
conBtied  to  the  most  strong,  or  the  most  cunning ;  and 
the  weak  and  simple-minded  part  of  mankind  (which  is  bv 
far  the  most  numerous  division)  could  never  be  secure  of  their 
posfessions. 

The  wrongflil  taking  of  goods  being  thus  most  clearly  an 
injury,  the  next  consideration  is,  what  remedy  the  law  of 
England  has  given  for  it.  And  tfiis  is,  in  the  first  place,  the 
restitution  of  the  goods  diemselves  so  wrongfully  taken,  with 
[  146  3  damages  for  the  loss  sustained  by  such  unjust  invasion;  which 
is  effectetl  by  action  of  replevin ;  an  institution,  which  the 
mirror*^  ascribes  to  Glanvil,  chief  justice  to  king  Henry  the 
second.  This  obtains  only  in  oi>e  instance  of  an  unlawful 
taking,  that  of  a  wrongful  distress;  and  this  and  the  action 
of  detintie  (of  which  I  shall  presently  say  more)  are  almost 
the  only  actions,  in  which  the  actual  specific  |K>sscssion  of 
the  identical  personal  chattel  is  restored  to  tl>e  proper  owner. 
For  thiugs  persotud  are  looked  upon  by  the  law  as  of  a 
naturu  so  transitory  and  perishable,  that  it  is  for  the  most  yaat^ 
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impossible  either  to  ascertain  their  identily>  or  to  restore 
them  in  the  snme  condition  as  when  they  came  to  the  hands 
of  the  wrongful  possessor.  And,  since  it  is  a  maxim  that 
"  U:v  rtfrntnem  cogit  ad  vajia,  sett  impossibiiia"  it  therefore 
contents  itseff  in  general  with  restorin^r,  not  the  thing  itself, 
but  u  pecuniary  eifuivalent  to  the  party  injured ;  by  giving 
him  a  satisfaction  in  damages.  But  in  the  case  of  a  distress 
the  goods  are  ft*om  the  first  taking  in  the  custody  of  the  law, 
and  not  merely  in  that  of  the  distreinor ;  and  therefore  they 
may  not  only  be  identifitid,  but  also  restored  to  their  first 
possessor,  without  any  material  change  in  their  condition, 
And,  being  thus  in  the  custody  of  the  law,  the  taking  them 
hack  by  force  is  looked  upon  as  an  atrocious  injury,  and 
denominated  a  rrscotts,  for  which  the  distreinor  has  a  remedy 
in  damages,  either  by  writ  of  rescous\  in  case  they  were 
going  to  the  pound,  or  by  writ  de  pmco fracto^  or  pound- 
breach*y  in  case  they  were  actually  impounded.  He  may 
also  at  his  option  bring  an  action  on  the  case  for  this  injury : 
and  shall  therein,  if  the  distress  were  taken  for  rent,  re- 
cover treble  damages'.  The  term  rescmts  is  likewise  applied 
to  the  forcible  delivery  of  a  defendant,  when  arrested,  from 
the  officer  who  is  carrying  htm  to  prison.  In  which  circum- 
stances the  plaintiff  has  a  similar  remedy  by  action  on  the 
case,  or  of  rescotis* :  or,  if  th^  sheriff  makes  a  return  of  such 
rescous  to  the  court  out  of  wllich  the  process  issued,  the  res-  [  147  1 
cuer  will  be  punished  by  attachment''.  {!) 

"F.N.B.  101.  eeMod.  UU. 

'  Ibid.  100.  h  Cro.  inc.  41 D.     Salk,  586. 

^Stat.SW.ftM.  S?M.l.c.5. 


(I)  The  sheriff  can  only  return  a  reicout  on  mesne  process,  except  it  has 
been  made  by  the  king's  eneinieh ;  if  the  rctcout  has  taken  place  on  final 
process,  or  by  jwison  brcachj  the  sheriff  h  liable,  in  the  first  case,  because 
he  hat  authority  to  call  out  the  potte  comitatui,  and  is  bound  to  do  so  if 
he  apprehends  force ;  in  the  second,  because  it  i«  at  hii  peril  to  &ee  that  hit 
prison  is  strong  enough  to  keep  the  prisoner.  A  reason  is  given  for  the 
distinction  in  the  case  of  Matf  v,  Probtf  and  ariot/icr,  Cro.  Jac  119.,  which 
seems  not  Balistactory ;  it  is  said  that  tlie  party  ujay  renew  his  process,  if 
mesne,  and  therefore  by  the  rescue,  only  loses  the  benefit  of  one  writ, 

I  which  is  so  small  a  loss,  that  the  law  will  not  punish  the  sherifi'  for  it  j 
whereas,  when  final  process  is  once  executed,  the  party  is  deeuied  to  have 
Mitlsfaction  in  the  eye  of  the  law,  and  can  have  no  new  procew.  It  seems, 
:  ~ 
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An  action  of  replevin,  the  regular  way  of  contesting  the 
validity  of  the  transaction,  is  founded,  I  said,  upon  a  distress 
taken  wrongfully  and  without  sufficient  cause ;  being  a  re- 
delivery of  the  pledge  ',  or  thing  taken  in  distress,  to  the 
owner ;  or  upon  his  giving  security  to  try  the  riglit  of  the 
distress,  and  to  restore  it  if  the  right  be  adjudged  against 
him'':  after  which  the  distreinor  may  keep  it,  till  tender 
made  of  sufficient  amends:  but  must  then  re-deliver  it  to  the 
owner'.  And  formerly,  when  the  party  distreined  upon  in- 
tended to  dispute  the  right  of  the  distress,  he  liad  no  other 
process  by  the  old  common  law  than  by  a  writ  of  replevin, 
repfegiari  J'acias"' ;  which  issued  out  of  chancery,  command- 
ing the  sheriff  to  deliver  the  distress  to  the  owner^  and  after- 
wards to  do  justice  in  respect  of  the  matter  in  tiisputc  in  his 
own  county-court.  But  this  being  a  tetlious  mclluHl  of  pro- 
ceetling,  the  beasts  or  other  goods  were  long  detainetl  from 
the  owner  to  his  great  loss  and  damage  ".  For  which  reason 
the  statute  of  Marlbridge  °  directs,  that  (without  suing  a  writ 
out  of  the  chancery)  the  sheriff  immediately,  upon  plaint  to 
him  made,  sirall  prticeed  to  replevy  the  goods.  And,  for  the 
greater  ease  of  the  parties,  it  Is  farther  provitlcd  by  statute 
IR&M.  C.12.  that  the  sheriff  shall  make  at  least  four  de- 
puties in  each  county,  for  the  sole  puqwse  of  making  re- 
plevins.    Upoiii  application  therefore,  either  to  the  sheriff  or 

•  See  p«g.  13. 

*  Cob  Lift.  145. 
>  8  Rep.  147. 


»  F.  N.B.68. 
"  2  Inst.  139. 
•59  Hen.  HI.  c.Sl. 


liowcver,  setile<l  that  in  tliw  ca*e  the  party  may  have  ■  new  writ,  which  it 
will  not  lie  in  the  mouth  of  the  rescued  person  to  object  to ;  ami  it  would 
be  hanl  imieeti  if  he  could  not,  Mouiuon  v.  Aljfton,  C'ro.  Car.  240.  2.55,  A 
more  satisfactory  reason  is  assigned  in  Bac.  Af>.  tit.  Rescue,  E.  1.,  arising 
from  the  different  situation  in  which  the  person  stands  on  mesne  and  on 
final  process :  tn  the  first  cose  the  party  has  been  guilty  of  no  contempt,  and 
has  falsified  no  baij,  there  is  no  ground,  therefore,  for  presuming  any  inten- 
tion to  escape  from  the  custody  of  the  law;  but  after  judgment,  the  party 
ought  to  have  paid  the  condemnation  money,  or  surrendcreil  his  person  ; 
both  he  anil  \m  bail  are  in  default :  it  may  be  presume*!,  therefore,  that  ho 
will  not  be  fonbconiing,  and  the  aliens' ought  to  have  come  prepared,  with 
B  sufRcieiit  force  to  meet  resistance,  or  attempts  at  rescue 

I'pon  the  return  of  a  rescue,  the  plaintiff*  may  proceed  against  the  res- 
cuers not  only  by  attachment,  but  also  by  action  on  the  case,  or  l)y  indict* 
meat.    Com.  Dig.  Kesrous,  D.v,  ;5. 
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one  of  his  said  deputies,  security  is  to  be  given,  in  pur- 
suance of  the  statute  of  We.slni.2.  L'iKdw.I.  c.2.  1.  That 
the  party  reple\Tii>f;r  will  pursue  his  action  against  Uie  dis- 
treinor,  for  which  purpose  lie  piit-i  in  pfegios  de  proseqtiendo, 
or  pledges  to  prosecute ;  (2)  and,  2.  That  if  the  right  be 
determineil  against  him,  he  will  return  the  distress  again  ; 
for  which  purpose  he  is  also  houncJ  to  find  plcgios  de  retorno 
kabcndo.  Besides  these  pledges,  the  sufficiency  of  which  is  [  1+8  3 
discretionary  and  at  the  peril  of  the  sheriff^  the  statute 
llGeo.II.  c,I9.  requires  thai  ihe  ofliccr,  grunting  a  replevin 
on  a  tlistrcss  for  rent,  shall  take  a  bonti  with  two  sureties  in 
a  sum  of  double  the  value  of  the  goods  tlistreined,  condi- 
tioned to  prosecute  the  suit  with  effect  and  without  delay, 
and  for  return  of  the  goods;  tvhich  bond  shuil  be  assigned 
to  the  avowant  or  person  ntaking  cognizance,  on  request 
made  to  the  officer;  and,  if  forfeited,  may  be  sued  [upon]  in 
i\\M  name  of  the  assignee.  Ami  certainly,  as  the  end  of  all 
distresses  is  only  to  compel  the  party  distreined  upon  to  satisfy 
the  debtor  duty  owing  from  him,  this  end  is  as  well  answered 
by  such  .sufficient  sureties  as  by  retaining  llie  very  distress, 
which  might  li-equcntly  occiujion  great  inconvenience  to  the 
owner ;  and  that  the  law  never  wantonly  inflicts.  (3)  The 
sheriff,  on  receiving  such  security,  is  immediately,  by  his 
officers,  to  cause  the  chattels  taken  in  tlistress  to  be  restored 
into  the  jwssession  of  tlie  party  dlstreined  upon ;  unless  the 


(s)  Lord  Coke  say»,  that  the  plcgii  de  protfqumdo  were  by  the  cominon 
taw,  Co.  Litt.  H5.  b.,  and  tliere  is  nothing  in  the  words  of  the  statute  of 
Wcstm.  2.  which  contradifts  this. 

(3)  The  statute  ('urthcr  ciincts  that  tlic  "  court  wlicreui  BUth  action  is 
"  brought,  may  by  a  rutc  give  such  relief  to  the  parties  cm  such  boud  as 
"  may  be  agreeable  to  justice,  and  such  rule  shall  he  in  the  nature  of  a 
"  dcfeazanve  lo  such  baud."  The  object  of  the  statute  being  to  give  the 
defendant  in  replevin  a  benefit  collaieral  to,  and  besides  any  rcmeily  which 
was  in  his  reach,  either  at  conimoo  law  or  uniler  the  statute  IvC.  3.  c.7., 
for  which,  see  post,  p  1 50.,  it  was  seen  thnt  cases  of  hnrdship  might  arise  by 
his  pursuing  two  remedies,  when  one  h«d  been  conijdete ;  as  where  a 
plainliff  should  have  neglectcti  to  prosecute  hii  suit  with  effect,  the  replevin- 
bond  luidcr  the  statute  of  G.'J.  would  be  forfeited,  and  yet  the  defendant 
might  still  by  the  writ  of  inquiry  under  the  statute  of  (Charles  have  ob- 
tained the  value  of  the  goods  and  his  danuigcs.  To  meet  such  a  case  as 
this,  the  stJktutc  gives  this  equitable  power  lo  the  court.  See  Turner  V. 
Turner,  a  Brod.  4  Binah.  107. 


Book  IJI. 


distrelnor  c]aim.>>  a  property  in  the  gcxxls  so  taken.  For  if, 
by  this  method  of  distress,  the  distreinor  happens  to  come 

again  into  possession  of  his  own  projK-rty  in  goo<ls  whidi  before 
he  had  lost,  the  law  allows  him  to  keep  them,  without  any 
reference  to  tJie  manner  by  which  he  thus  has  regained  fvosses- 
sion ;  being  a  kind  of  personal  remiftir^.  If  therefore  the 
distreinor  claims  any  such  property,  tlie  party  rej)Iev\ing  nnist 
sue  out  a  writ  de  prop-ietatc  pi-obanda^  in  which  the  sheriff  is 
to  try,  by  an  inquest,  in  whom  the  property  previous  to  the 
distress  snbsistedP.  And  if  it  be  found  to  be  in  tlie  distreinor, 
the  sheriff  can  proceetl  no  fiirther  j  but  must  return  the  claim 
of  pro}ierly  to  ihc  court  of  king's  bench  or  contnion  pleas,  to 
be  there  farther  prosecuted,  if  thought  adviseable,  and  there 
finaUy  determined  ■". 


But  if  no  chiiiii  of  property  be  put  in,  or  if  (upon  trial) 
the  sheriff's  inquest  determines  it  against  the  distreinor  ;  then 
the  sheriff  is  to  replevy  the  goods  (making  use  of  even  force, 
[  1+9  ]  if  the  distreinor  makes  resistance')  in  case  the  goods  he  found 
within  his  county.  But  if  the  distress  be  carried  out  of  the 
county,  or  concenled,  then  the  sheriff  may  return  that  the 
gooth;,  or  beastsj  arc  tioigncd^  elougata,  carried  to  a  distnnce, 
to  places  to  him  unknown :  and  thereupon  the  party  replevy- 
ing shall  have  a  writ  of  capias  in  iicitherHam^  in  ivtito  (<ir,  more 
projierly.  rcpe(ito)  namio ;  ii  term  which  signifies  a  second  or 
reciprocal  distress',  in  lieu  of  the  first  which  was  eloigned.  It 
is  therefore  a  connnand  to  the  sheriff  to  titke  otlier  gofnis  of 
the  distreinor,  in  lieu  of  the  distress  fonnerly  taken,  and 
eloigned,  or  withheld  from  the  owner'.  So  that  here  is  now 
distress  iiirainst  distress  ;  one  lieiny;  taken  to  answer  the  other, 
by  way  of  reprisal",  and  as  a  punishment  for  the  illegal  be- 
haviour of  the  original  distreinor.  For  which  reason  gotnls 
taken  in  xathcntam  cannot  be  replevied,  till  the  original  distress 
is  forthcoming'. 


o  Sec  p«g.  19' 

r  Fiiicfa.L.  316.     Co.  iMX.  145.  b. 
"  Co.  liu.  \AS.     Finch  L.  A50. 
'  S  Inst.  193. 

'  SmitJi'ii    Cominonw.    b.  .',.    c.  10. 
•2  In«t.  HI.      Hklin'i  Thejuiur.  164. 
'  F.N.B   C».  7;i. 
■  la  the  uld  nortiicra  l*oguaj{ea  Uie 


won]  withernam  ii  used  as  equivalent  U> 
repruall.  (SliiTnliiK>k,  de  Jurt  Svfan- 
M.  c.lO. 

•  lUym.  475.  F.N.B.  73.  lite  cub. 
&tMncc  of  this  rule  composed  tli«  term* 
of  Uiat  fainoui.  i)Ue»tion,  with  which 
Mr  Thomas  Mon.'  (when  ■  ttudctit  on 
bii  ttavcU;  t>  Mud  to  tuvi:  puuled  a 
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But,  in  common  cases,  the  goods  are  delivered  back  to  the 
party  replevying,  who  is  then  bound  to  bring  his  action  of 
replevin;  which  may  be  prosecuted  in  the  county  court,  be 
the  distress  of  what  value  it  may".  But  either  party  may  re- 
move it  to  tlie  superior  courts  of  king's  bench  or  common 
plenSi  by  writ  of  recordati  or  poue';  the  plaintiff  at  pleasure, 
the  defendant  upon  reasonable  cause*';  and  also,  if  in  the 
course  of  proceetling  any  right  of  freehold  comes  in  question, 
the  slieriff  can  proceed  no  farther' ;  so  dmt  it  is  usual  to  carry 
it  up  in  the  first  instance  to  I  lie  courts  of  Westminster-hall. 
Upon  this  action  brought,  and  declaration  delivered,  the  dis-  [  150  ] 
treinor,  who  is  now  the  defendant,  makes  aixmty  ,■  that  is,  he 
«Tym«  taking  the  distress  in  his  own  right,  or  the  right  of  his 
wife  * ;  and  sets  forth  the  reason  of  it,  as  for  rent  arrei-e,  da- 
mage done,  or  other  cause;  or  else,  if  he  justifies  in  another's 
rigiit  as  his  bailiff  or  servant,  he  is  said  to  tnake  aigrtizance  ; 
that  is,  he  acknoniiedgcs  the  taking,  but  insists  that  such  taking 
was  legal,  as  he  acted  by  the  command  of  one  who  had  a 
right  to  distrein ;  and  on  tlie  truth  and  legid  merits  of  this 
avowry  or  cognizance  the  cause  is  determined.  If  it  he  de- 
termined for  the  plaintiff;  t'/'r.  that  the  distress  was  wrojig- 
fuUy  taken;  he  has  already  got  his  goods  back  into  In's  own 
possession,  and  shall  keep  tliem,  aiul  moreover  recover  da- 
mages'". But  if  the  defendant  prevails,  by  the  default  or  non- 
suit of  llie  plauitiff",  then  he  shall  have  a  writ  de  rcforno  ha- 
betido,  wliereby  the  gootls  or  cliatlels  (which  were  distretned 
and  then  rcj>levied)  are  returned  again  into  his  custody ;  to 
be  sold,  or  otherwise  disposed  of,  as  if  no  replevin  had  been 
made.  And  at  the  common  law,  the  plaintiff  might  have 
brought  another  replevin,  and  so  ifi  infinitum  to  the  intole- 
rable vexation  o(  the  defendant.  Wherefore  the  statute  of 
Westni.2.  C.2.  restrains  the  plaintiff,  wlien  nonsuited,  from 
suing  out  any  fresh  replevin ;  but  allows  hiin  a  judicial  writ, 

pragniBtii'a]  profirisor  in  ihp  university  capable  of  b(?ing  n-plevied,    riloddesd. 

of  Bruges   in    Danders;     \\\\o  gave  a  c,5.) 

universal  ctialliTtge  iii  dispute  with  any       "  S  Inst.  139. 

p«rMn  in  any  Mrience  :    in  omtn  KiMi,       "  lUd.  23. 

a  dfifuo/ibet  ente.      Upon   wliicli   Mr.       '  F.N.B.  69, 70. 

More  sent  hiin  this  question,  "  M<rum       *  Finch.  L.. II 7. 

"  averia  carucae,  capla  in  mtUo  namto,       *  2  Saund.  195. 

"  stmt  irrejtlt  gibilia  ,"  whether  heaata  of       *  F.  N,  B.  69. 

Ihc  plough,  takon  in  wilhernam,  arc  in- 
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issuing  out  of  tlie  original  record,  and  called  a  writ  of  second 
dftivtranccy  in  order  to  have  the  same  distress  again  delivered 
to  htm,  oil  giving  the  like  security  as  before.  And,  if  ihe 
plaintiff  be  a  second  time  nonsuit,  or  if  the  defendant  has 
judgment  upon  verdict  or  demurrer  in  the  first  replevin,  he 
shall  have  a  writ  of  return  i i-rephiii sable ;  after  which  no  writ 
of  second  deliverance  shall  be  alloweiK.  But  in  case  of  a 
distress  for  rent  arrere,  the  writ  of  second  deliverance  is  in 
effect"'  taken  awny  by  statute  I7Car.II.  c.7.,  which  directs 
thai,  if  the  pluitititrbe  nonsuit  before  Issue  joined,  tlien  upon 
suggestion  made  on  die  record  in  nature  of  an  avowry  or  cog- 
nizance ;  or  if  judgment  l)e  given  against  liitn  on  dennirrer, 
then,  without  any  such  suggestion,  the  defendant  may  have 
r  |gj  -I  a  writ  to  inquire  into  the  value  of  the  distress  by  a  jury,  and 
shall  recover  the  amoiitit  of  it  in  damages,  if  less  than  ihe  ar- 
rear  of  rent;  or,  if  more,  then  so  much  as  sliail  be  equal  to 
such  arrear,  with  costs:  or,  if  the  nonsuit  be  after  issue  joined, 
or  if  a  verdict  be  agaiiiHt  the  plaintiiT,  then  the  jury  impanelled 
to  try  the  cause  shall  assess  such  arrears  for  the  defendant : 
and  if  (in  any  of  these  cases)  tlie  distress  be  insufficient  to  an- 
swer the  arrears  distreinetl  for,  tlie  defendant  may  take  a  far- 
ther distress  or  distresses*.  (4)  Uul  otherwise,  if,  pending  a 
replevin  for  u  former  distress,  a  man  distrcins  again  for  the  same 
rent  or  service,  then  the  party  is  not  driven  to  his  action  of 
replevin,  but  shall  have  a  writ  of  rfcfly;/ion^,  and  recover  da- 
mages for  the  detendatit  the  rc-distreinor's  contempt  of  the 
process  of  the  law. 

In  hke  manner,  other  remedies  tor  otiier  unlawful  takings 
of  a  man's  goods  consist  only  in  recovering  a  satisfaction  in 
damages.  As  if  a  man  takes  the  goo<ls  of  another  out  of  his 
actual  or  virtual  possession,  without  having  a  lawful  tide  so  to 
do,  it  is  an  injury;  which,  though  it  doth  not  amount  to 
felony  unless  it  be  done  unhnuj'urundi^  is  nevertheless  a  trans- 
gression, for  which  an  action  of  trespass  vi  el  annis  will  lie ; 


^ 


<  S  Init.  340. 
•  I  Ventr.  «A. 


'  SttU  17C«f.II.  c.7. 
'F.N.B.71. 


(4)  Set-  tlio  tnodc  of  pruceediitg,  uiitler  thi»  ttatntc,  in  the  iiotn  ofthir 
learned  cditort  to  I  Snumi.  R.  \95.  Moutuon  v.  Redthaw  !  and  :!  Sauod. 
R.  Jtee.   PooLe  V.  LvngucvUl 
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wherein  the  plaintiff  shall  not  recover  the  thing  itself,  but 
only  damages  for  the  loss  of  it.  (5)  Or,  if  committed  without 
force,  tlic  party  inavj  fit  his  choice,  have  another  remedy  in 
damages  bv  action  of  iiover  and  conversion,  of  whicli  I  shall 
presently  say  more. 

2.  DEPRn'ATJoN  of  possession  may  also  be  by  an  unjust 
detainer  of  another's  goods,  though  the  original  taking  was 
lawfid.  As  if  I  distrein  another's  cattle  da  mage- feasant,  and 
before  tliey  are  impounded  he  tenders  me  sufficient  amends  j 
now,  though  the  original  taking  was  lawful,  my  subsequent 
detainment  of  them  after  tender  of  atiiends  is  wrongful,  and 
he  shall  have  an  action  of  replevin  against  me  to  recover  ihcm*: 
in  which  hesliall  recover  damages  only  for  the  detention  antl  not 
for  the  caption^  because  the  original  taking  was  lawful.  Or,  if  [  152  ] 
I  lend  a  man  a  horse,  and  he  afterwards  refuses  lo  restore  it, 
this  injury  consists  in  the  detaining,  and  not  in  the  original 
taking,  and  the  regular  method  for  me  to  recover  possession  is 
by  action  of  detinue*'.  In  this  action  of  ^/r^ntwr,  it  is  necessary 
to  ascertain  the  thing  deUiinetl,  in  such  a  manner  as  lljat  it  mny 
be  specifically  known  and  recovered.  Therefore  it  cannot 
be  brought  for  tnoney,  corn,  or  the  like;  for  that  cannot  be 
known  from  other  money  or  corn  ;  unless  it  be  in  a  bag  or  a 
sack,  for  then  it  mny  be  distinguishably  marked.  In  order 
therefore  to  ground  an  action  of  detinue,  which  is  only  for 
the  detaining,  these  points  are  necessary ' :  1.  That  the  de- 
fendant came  lawfully  into  possession  of  the  goods,  as  either  by 
delivery  to  him,  or  finding  them  ;  '2.  That  the  plaintiff  have 
a  property  [in  them];  3.  'i'hat  the  gootls  themselves  be  of  some 
value;  and  -l-.  'Oiat  tliey  be  ascertained  in  point  of  identity. 

«  F.N.B.  69.    ■^  Rep.  MT.  '  Co,  Lin. 286. 

"  F.N.  15.  138. 


(51  To  entitle  a  man  to  niiiintain  thb  action,  it  is  not  necessary,  as  against 
a  wrong  doer,  tliat  he  sliould  lie  the  lawful  owner  of  the  thing  taken,  but 
he  must  "  nl  the  time  when  the  act  compluined  of  was  dune  either  Imve 
"  the  actual  pcmeisidii,  or  else  he  must  have  a  ctyiulnirlwe  possession  in 
"  rejpcct  of  the  right  of  possession  being  netiuiUy  vested  in  him."  As  for 
example,  the  lor<!,  before  seizure,  may  bring  an  action  of  trcsi)a&s  annin^t 
a  stronger  who  shoutJ  carrj-  off  an  cstrny.  For  the  rigftt  is  in  liim,  nnd  a 
constructive  possession  in  virtue  of  that  right,  the  thing  being  within  hii 
manor.     Per  Ashhurst  J.,  Smslh  v.  Millet,  1  T.  R.  480. 
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Upon  this  the  jury,  if  they  find  for  llie  plaintiff,  assess  the  re- 
spective values  of  the  several  parcels  detained,  nnd  also  dama- 
ges for  the  detention.  And  the  jmlgmeiit  is  conditional ;  that 
the  plaintiff  recover  the  said  goo<ls,  or  (if  they  cannot  be  had) 
their  respective  values,  and  also  the  danitiges  for  detaining 
them  ''.  But  there  is  one  disadvantage  which  attends  this  ac- 
tion ;  viz.  that  the  defendant  is  herein  permitted  to  wage  his 
law,  that  is,  to  exculpate  himself  by  oath  ',  (6)  and  thereby 
defeat  the  plaintiff  of  his  remedy:  which  privilege  is  grounded 
on  the  confidence  originally  reposed  in  the  bailee  by  the  bailor, 
in  the  borrower  by  the  lender,  and  the  like;  from  whence 
arose  a  strong  presumptive  evidence,  that  in  the  plaintiff's 
own  opinion  the  defeiulant  was  worthy  of  credit.  But  for 
this  reason  the  action  itself  is  of  late  much  disused,  and  has 
given  place  to  the  action  of  trover. 

This  action  of  Irowr  and  conversion  was  in  it's  original  an 
action  of  trespass  upon  the  case,  for  recovery  of  damages 
against  such  person  as  had  founfl  another's  goods,  and  refused 
to  deliver  ihetu  uti  demand,  but  eonivytcd  them  to  his  own 
[  153  ]  use;  from  which  finding  and  converting  it  is  called  an  action 
of  trm'n'-r  and  comvt'sion.  The  iVeodoni  of  this  action  from 
wager  of  law,  and  the  less  degree  of  certainty  reijuisile  in  de- 
scribing the  gootls  ",  gave  it  so  considerable  an  advantage 
over  the  action  of  /ivfinne,  tlial  by  a  fiction  of  law  actions  of 
trover  were  at  length  permitted  to  be  brought  Against  any  man 
who  had  in  his  possession  by  any  means  whatsoever  the  perso- 
nal goods  of  another,  and  M>ld  them  or  used  ilvem  without  the 
consent  of  the  owner,  or  refused  to  deliver  them  when  de- 
manded. The  injury  lies  in  the  conversion :  for  any  man  may 
take  the  goods  of  another  into  possession,  if  he  finds  then» ; 
but  no  finder  is  ailuwod  lo  accjuire  a  projwrty  therein,  unless 
the  owner  be  for  ever  iniknown  " :  and  therefore  he  must  not 
convert  them  to  liis  own  use,  which  the  law  presumes  him  to 
do,  if  he  refuses  lo  restore  them  lo  the  owner:  for  which  r«i- 


»Co.  Entr.170.    Cro.jM.68S. 
'  Co.  LilL  395. 


■  Se«book  I.  cb.8.  book  II.  ch. 
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son  such  refusal  alone  is,  prima  ^facicy  sufficient  evidence  of  a 
conversion  °.  The  fact  of  the  fintling,  or  frm^n;  is  therefore 
now  totally  immaterial :  for  the  plaintiff  neetis  only  to  suggest 
(as  words  of  form)  that  he  lost  such  goods,  and  that  the  de- 
fendant Ibund  lliem :  and,  if  he  proves  lliat  the  goods  are  his 
property,  (7)  and  that  the  defendant  had  them  in  his  posses- 
sion, it  is  sufficient.  But  a  conversion  must  be  fully  proved  : 
and  then  in  this  action  the  plaintiff  shall  recover  damages,  equal 
to  the  value  of  the  thing  converted,  but  not  the  thing  itself; 
which  nothing  will  recover  but  an  action  of  th-thinc  or  replevin. 

As  to  the  damage  that  may  be  offered  to  things  personal, 
while  in  the  possession  of  the  owner,  as  hunting  a  man's  deer, 
shootmg  his  dogs,  poisoning  his  cattle,  or  in  anywise  taking 
firom  the  value  of  any  of  his  chattels,  or  making  them  in  a 
worse  condition  than  before,  these  are  injuries  too  obvious  to 
need  explication-  I  have  only  therefore  to  mention  the  reme- 
dies given  by  die  law  to  redress  them,  which  are  in  two  shapes; 
by  action  of  trespass  vi  et  anuis,  where  the  act  is  in  itself  iiumc- 
diatrlif  injurious  to  another's  property,  and  therefore  necessa-  [  154  ] 
rily  accompanied  with  some  degree  of  force ;  and  by  special 
action  on  ike  case.,  where  the  act  is  in  itself  indifferent,  and  the 
injury  only  comeqtictitiidy  and  therefore  arising  without  any 
breach  of  the  peace.  In  both  of  which  suits  the  plaintiff  shall 
recover  damages,  In  proportion  to  the  injury  which  he  proves 
that  his  property  has  sustained.  And  it  is  not  material  whether 
the  damage  be  done  by  the  defendant  himself,  or  his  servants 
by  his  direction;  for  the  action  will  lie  against  the  tnaster  as 
well  as  the  servant ''.  And,  if  a  man  keeps  a  dog  or  other 
brute  animal,  used  to  do  mischief,  as  by  worrying  sheep,  or  the 

o  10  ttcp.  ."6.  •■  Noy'9  Max  c.44. 


(7)  This  property  may  be  either  absolute  and  exchtsive,  or  only  special, 
that  is,  temporary,  am)  subject  to  the  rights  of  others,  as  in  the  case  of  a 
factor  to  whom  goods  have  been  consigned  by  the  owner.  Proficrty  of 
either  kind  without  actual  possession  suflices  for  the  maintenance  of  the 
action.  7  T.  R.  p. IJ.  1  B.  &  P.  p. 47.  But  if  there  be  no  actual  pos- 
session, there  must  be  a  right  of  ininie<liate  poswnion,  and,  therefore,  where 
a  man  had  leased  his  house  and  furniture  for  a  term,  before  the  expiration 
of  which,  tho  furniture  was  taken  in  execution  by  the  sheriH'  for  a  debt  of 
the  tenant,^  it  was  held  that  he  could  not  maintain  trover,  because,  during 
the  lease,  he  had  no  right  of  possession.     Gordon  v.  HarpfT,7T.  R.  9. 


II.  Hitherto  of  injuries  affecting  ihe  right  of  things  per- 
sonal, ill  possession.  We  are  next  to  consider  those  which  re- 
gard tilings  in  action  only  :  or  such  rights  us  are  foundctl  on, 
and  arise  from,  contracts;  tiie  nature  and  several  divisions  of 
which  were  explained  in  the  jireceding  volume  '.  The  viola- 
tion, or  non-performance,  of  these  contracts  might  be  extended 
into  as  great  a  variety  of  wrongs,  as  the  riglils  which  wc  then 
considered :  but  I  shall  now  consider  them  in  a  more  compre- 
hensive view\  by  here  making  only  a  twofold  division  of  con- 
tracts ;  T'J2.  contracts  crpfess,  and  contracts  implied;  and  point- 
ing out  the  injuries  that  arise  from  the  violation  of  each,  with 
their  respective  remedies. 


Express  contracts  include  three  distinct  species;    debts, 
covenants,  and  promises. 


P 


1.  The  legal  acceptation  of  debt  is,  u  sum  of  money  due  by 
certain  and  express  agreement :  as,  by  a  bond  for  a  determi- 
nate sum  ;  a  bill  or  note  ;  a  special  bargain  ;  or  a  rent  reserved 
on  a  lease;  where  the  quantity  is  fixed  and  specific,  and  does 
not  depend  upon  any  subsequent  valuation  to  settle  it.  The 
non-payment  of  these  is  an  injury,  for  which  the  proper  remedy 
1 65  ]  is  by  action  of  debt ',  to  compel  the  j>erforniaiice  of  the  con- 
tract and  recover  the  specifical  sum  due*.  Thb  is  the  short- 
est and  surest  remedy;  jiarticularly  where  the  debt  arises  ujM>n 
a  specialty,  that  is,  upon  a  deed  or  instnnnent  under  seal.  So 
also,  if  I  verbally  agree  to  pay  n  man  a  certain  price  for  a  cer- 
tain parcel  of  goods,  and  fail  in  the  |)erformauce,  an  action  of 
debt  lies  against  me;  lor  this  is  also  a  detvrminatc  contract : 
but  if  1  agree  for  no  seltlcti  price,  I  am  not  liable  to  an  action 
of  debt,  but  a  sj>ecial  action  on  the  case,  according  to  the  na- 
Uire  of  my  contract  And  intleed  actions  of  debt  are  now  sel- 
dom brought  but  upon  special  contracts  under  seal ;  wherein 
the  sum  due  is  clearly  ami  precisely  ex})ressetl :  for,  in  case  of 
such  un  action  upon  a  simple  contract,  tlie  plaintiffiabours  un- 


4Cro.Gir.  854.  487. 
'  SwbookH.duftO. 
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tier  two  difficulties.  First,  the  defendant  lias  here  the  same 
advantage  as  iti  an  action  aidetinut'y  that  of  waging  his  law,  or 
purging  himself  of  the  debt  by  oath,  if  he  thinks  proper'.  (8) 
Seroiidly,  iti  an  action  of  debl  the  plaintifFmust  prove  the  whole 
debt  he  claims,  or  recover  nothing  at  all.  For  the  debt  is  one 
single  cause  of  action,  fixed  and  determined;  and  which,  there- 
fore, if  the  proof  varies  from  the  claim,  cannot  be  looked  upon 
as  the  same  contract  whereof  the  ]ierformancc  is  sued  for.  If, 
therefore,  I  bring  an  action  of  debt  for  30/.  I  am  not  at  liberty 
to  prove  a  debt  of  20/.  and  recover  a  verdict  thereon';  any 
more  than  if  I  bring  an  action  of  deiimie  for  a  horse,  1  can 
thereby  recover  an  ox.  For  1  fail  in  the  proof  of  that  con- 
tract, which  my  action  or  complaint  has  alleged  to  be  specific, 
express,  and  determinate.  (9)  But  in  an  action  on  the  case, 
on  what  is  calie<l  an  ittdebitatm  assumpsit,  which  is  not  brought 
to  compel  asjiecific  performance  of  the  contract,  but  to  recover 
damages  for  it's  non-performance,  the  implied  assumpsit,  and 
consequently  the  damages  for  the  breach  of  it,  are  in  their  na^ 
tnre  indeterminate ;  and  will  therefore  adapt  and  proportion 
themselves  to  the  truth  of  the  case  which  sImM  be  proved, 
without  being  confined  to  the  precise  demand  stated  in  the  de- 
claration. For  if  flHj/' debt  be  proved,  however  less  than  the  [  156  } 
sum  demanded,  the  law  will  raise  a  promise /j?o  tantoy  and  the 
damages  wilt  of  course  be  proportioned  to  the  actual  debt.  So 
that  1  may  declare  that  the  defendant,  being  indebted  to  mie  in 
30/.,  undertook  or  promised  to  pay  it,  but  failed  ;  and  lay  my 
damages  arising  from  such  failure  at  what  sum  I  please:  and 
the  jury  will,  according  to  the  nature  of  my  proof,  allow  me 

•4  Rep.  94.  '  Bro.  Leygagtr.  93.   Dyw.2f!>.  2  Roll. 

Abr.  706.   1  Show,  2\S. 


I 


(aj  See  post.  pp.  341.  548. 

(g)  Bat  it  is  now  settled  (.md  it  occurs  in  every  Jay's  practice),  that  the 
pluintif}'  in  an  nctton  of  Avht,  may  prove  and  recover  leas  than  the  sum 
deinanJcd.  This,  and  the  circumstance  that  the  judgment  is  final  in  the 
first  tiibtance,  a*  wull  as  that  the  wager  of  law  has  grown  into  ahnost 
entire  di»use,  hnve  made  tlie  action  of  Jtbt  on  simple  contract,  ta  well  u 
tpedalty,  of  very  frequent  use.  Indeed  tt  is  now  often  brought  for  (he 
recovery  of  turns,  which,  from  the  nature  of  the  debt,  are  uncertain  in 
their  amount;  but  in  sm;h  coses,  the  courts  compel  the  plaintifli  after  ■ 
judgment  by  default,  to  execute  a  writ  of  inqniry,  and  itkt  hi*  jadgment 
only  for  the  rcitl  dumaf'e  tuttaincd.  See  post.  ?9S. 
VOL.  III.  V 
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either  the  whole  in  damages,  or  any  inferior  sum.  And,  even 
in  actions  of  debt,  where  the  contract  is  proved  or  adniilted,  if 
the  defendant  cun  shew  that  he  has  discharged  any  part  of  it, 
the  plaintiff  shall  recover  the  residue  ", 

The  form  of  the  writ  of  debt  is  sometimes  in  the  debet  and 
detinet,  and  sometimes  in  the  define/ only;  thnt  is,  the  writ 
states,  either  tliat  tlie  defendant  onces  and  unjustly  delains  the 
debt  or  thing  in  cjuestion,  or  only  that  he  unjustly  detains  it. 
It  is  brought  in  the  debet  as  well  as  detinet,  wlicii  sued  hv  one 
of  the  original  contracting  parties  who  personally  gave  the 
credit,  ogain&t  the  other  who  personally  incurred  the  debt,  or 
against  his  heirs,  if  they  arc  bound  to  the  payment  j  as  by  the 
obligee  against  the  obligor,  the  landlord  agaijist  the  tenant, 
&c.  Bnt,  if  it  be  lironght  by  or  against  an  executor  for  a 
debt  due  to  or  from  the  testator,  this  not  being  his  own  debt, 
shall  be  sued  for  in  the  detinei  only  ".  So  4dso  if  the  action 
be  for  goods,  for  corn,  or  an  horse,  the  writ  shall  be  in  the  de* 
iinet  only;  for  nothing  but  a  sura  of  money,  for  which  I  (or 
my  ancestors  in  my  name)  have  personally  contracted,  is  pro- 
perly considered  as  my  delH.  Ami  indeed  a  writ  of  debt  in  the 
detirtet  only,  for  goods  and  chattels,  is  neither  more  nor  less 
than  a  mere  writ  of  detinue ;  and  is  followed  by  the  very  same 
judgment ". 

2.  A  COVENANT  also,  contained  in  a  deed,  to  do  a  direct  act  or 
to  omit  one,  is  another  species  of  express  contracts,  tlie  vioI» 
ation  or  breach  of  which  is  a  civil  injury.  As,  if  a  man  covenants 
to  l>e  at  York  by  such  a  day,  or  not  to  exercise  a  trade  in  a 
particular  place,  and  is  not  at  York  at  the  time  apj>otnted,  or 
[  157  ]  carries  on  his  trade  in  the  place  forbidden,  tliesc  are  direct 
breaches  of  his  covenant ;  and  may  be  [lerhaps  greatly  to  the 
disadvantage  and  loss  of  the  covenantee.  The  remedy  for  tliis  is 
by  a  writ  of  covetuint^ :  which  directs  the  sheriff  to  command 
the  defendant  generally  to  keep  his  covenant  with  the  plaintitfj 
(without  specifying  the  nature  of  the  covenant,)  or  shew  good 
cause  to  the  contrary ;  and  if  he  continues  refractory,  or  (he 
covenant  is  already  so  broken  that  it  cannot  now  be  specifically 
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performecl,  then  the  subsetjiieiit  proceedings  set  forth  with  pre- 
cision the  covenant,  the  breach,  antl  the  loss  which  has  hap- 
pened thereby;  whereupon  the  jury  will  give  damages,  in 
proportion  to  the  injury  sustained  by  the  plaintiff,  and  occa- 
sioned by  such  breach  of  tlie  defendant's  contract. 

There  is  one  species  of  covenant,  of  a  thfFerent  nature 
from  the  rest;  and  that  is  a  covenant  real,  to  convey  or  dis- 
pose of  lands,  which  seems  to  be  partly  of  a  personal  and  partly 
of  a  real  nature '.  For  this  the  remedy  is  by  a  special  writ  of 
covenant,  for  a  specific  performance  of  the  contract,  concerning 
ceitain  lands  particularly  described  in  the  writ.  It  therefore 
directs  the  slieriff  lo  command  the  defendant,  here  called  the  de- 
forciant, to  keep  the  covenant  made  between  the  plaintiflTand  him 
concerning  the  identical  lands  in  question :  and  upon  this  pro- 
cess il  is  that  fines  of  lands  are  usually  levied  at  common  law », 
tlie  plaintiflF,  or  person  to  whom  the  fine  is  levied,  bringing  a 
writ  of  covenant,  in  which  he  suggests  some  agreement  to 
have  been  made  between  him  and  the  deforciant,  touching 
those  particular  lands,  for  the  completion  of  which  he  brings 
this  action.  And,  for  the  end  of  this  supposed  difference,  the 
fine  or  fnalis  coiicordia  is  made,  wliereby  the  deforciant  (now 
called  the  cognizor)  acknowledges  the  tenements  to  be  the 
right  of  the  plaintiff,  now  called  the  cognizee.  And  more- 
over, as  leases  for  years  were  formerly  considered  only  as '' 
contracts  or  covenants  for  the  enjoyment  of  the  rents  and  pro- 
fits, and  not  as  the  conveyonce  of  any  real  interest  in  the  land» 
the  antient  remedy  for  the  lessee,  if  ejected,  was  by  a  writ  of  [  158  ] 
covenant  against  the  lessor,  to  recover  the  term  (if  in  being) 
and  damages,  in  case  the  ouster  was  committed  by  the  lessor 
himself:  or  if  the  term  was  expired,  or  the  ouster  was  com- 
mitted by  a  stranger,  claiming  by  an  elder  title,  then  to  recover 
damages  only  ^ 

No  person  could  at  common  law  take  advantage  of  any  co- 
venant or  condition,  except  such  as  were  parties  or  privies 
thereto ;  and,  of  course,  no  grantee  or  assignee  of  any  rever- 
sion or  rent.     To  remedy  which,  and  more  effectually  to  se- 


*  H«l.  on  F.N.B.  146.  '  Bro.  Abr.  t.  covenant.  33.   F.  N.  B. 

»  See  book  II.  ch. 21.  145. 
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cure  to  the  king's  grantees  the  spoils  of  the  monasteries  then 
newly  dissolved,  the  slalute  32  Hen.VIIF.  c. 3+.  gives  the  as- 
signee of  a  reversion  (after  notice  of  such  assignment"*)  the 
same  remedies  against  the  parliciilur  tenant,  by  entry  or  action, 
for  waste  or  other  forfeitures,  non-payment  of  rent,  and  non- 
performance of  conditions,  covenants,  and  agreemejils,  as  the 
assignor  himself  niight  have  had ;  and  makes  him  equally 
liable,  on  (he  other  hand,  for  acta  agreed  to  !>e  performed  by 
the  assignor,  except  in  the  case  of  warranty.  (10) 

"  Co.LiiL2l5.     Moor.876.    Cro.J«c.476. 


(10)  The  words  of  die  stntiite  are  as  general  as  the  analysis  of  them 
in  ihe  text;  they  embrace  two  rights  in  the  original  gnintor  or  lessor,  the 
right  of  re-en  iry  reserved  on  eoitditioiis  not  periuniied,  and  the  right  of 
action  for  covenants  broken  ;  itnd  in  terms  (hey  transfer  these  (wo  rights 
entire  to  the  assignee.  But  in  con!struction  they  have  been  nurrowcd  in 
both  case*  to  such  covenants  anJ  such  conditions,  as,  to  use  the  technical 
esprcfision,  run  with  the  land,  und  «re  not  mcTcly  cuiluteral  to  it.  A 
covenant,  or  a  condition,  is  saitl  to  run  with  the  land,  when  the  thing  which 
ill  to  be  done  or  forborne  under  it,  is  something  which  is  to  benefit  or 
injure  the  land,  or  which  tun  be  only  bencficiui  or  injurious  to  liitn  who 
fiat  the  reversion,  and  nut  to  him  wlio  lias  assigned  it  over.  Thus,  a 
covcntint  to  [my  rent,  or  a  condition  for  re-entry  in  case  the  rent  is  not 
paid,  a  covenant  to  make  the  fences,  or  a  condition  for  re-entry  in  ease 
they  are  not  made,  all  run  with  the  lands,  and  the  assignee  shall  have  the 
benefit  of  them  ;  because  rent  can  only  be  paid  to  him  who  fia*  the  re- 
version, and  the  making  tlic  fences  can  only  he  beneficial  to  him.  It  is 
reiuoRuble,  therefore,  to  give  him  the  benefit  of  those  covenants  and  con- 
ditions by  which  the  performance  of  those  things  is  to  be  enforced  ;  and  it 
would  be  idle  or  unjust  to  leave  them  in  that  person  (the  nssignor)  to 
whom  the  pcrfonnanLc  of  those  acts  has  become  either  impossible  or 
useleu.  But  a  covenant  to  build  a  house  on  land  other  than  that  dc- 
mifted.  and  a  condition  for  re-entry  in  case  n  gross  sum  of  money  is  not 
paid  to  the  grantor  on  such  a  day,  arc  collateral  to  the  land  :  it  is  obvious 
that  the  things  to  be  done  have  no  ncce«uiry  connection  with  the  rever- 
sion; the  assignee  will  not  have  the  house,  if  built,  or  the  money,  if  paid; 
he  haft  not,  therefore,  transferred  to  him  by  the  statute,  the  means  of  en- 
forcing the  performance  of  them.  Co.  Litt.  sii  b.  IVM  v.  Ruitell, 
3T.  R.  403.  With  regard  to  the  exception  from  the  liabilities  of  the  as^ 
tignec,  the  words  of  the  statute  are, "  all  benefits  of  recoveries  in  value  by 
"  rmion  of  any  warranty  in  deed  or  in  law,  by  voucher  or  otherwise,  ex- 
"  cepted."  The  reason  of  this  may  not  appear  at  first  sight :  more  than 
one  may  be  assigned  for  it ;  but  as  the  «iMc»lion  could  only  arise  where 
the  grantee  or  lessee  was  turned  out  by  some  person  with  title  prior  to 
tiiat  of  the  assignee,  it  is  obvious  that  tb«  same  blow  would  deprive  him 
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3.  A  PROMISE  is  in  the  nature  of  a  verbal  covenant,  and 
wants  nothing  but  the  solemnity  of  writing  and  sealing  to  make 
it  absolutely  the  same.     If,  therefore,  it  be  to  do  any  explicit 

of  the  reversion ;  it  would  be  thererore  most  unreasonable  to  bind  hini  to 
give  a  recompense  in  vafue  for  thnt  which  is  lo&t  by  no  deniiitt  of  his,  and 
when  at  the  very  ssatne  time  he  has  lost  that  which  fonned  the  only  con- 
nection between  himself  and  the  lessee,  and  in  respect  of  which  alone  any 
liahilit}'  couJd  be  TasteneiL  on  him. 

The  ease  of  the  devisee  of  land  is  included  under  that  of  the  assignee,  and 
therefore  futls  under  the  statute;  but,  independently  of  the  statute,  it  i& 
material  to  consitler,  who  are  such  privies  to  a  covenant  as  to  be  able  to 
maintain  an  action  for  the  breach  of  it.  The  heir  represents  the  person 
of  his  ancestor  as  to  covenants  which  concern  the  realty ;  and  if  the  co- 
vemml  be  one  which  runs  with  the  latui,  so  that  the  benefit  of  it,  if  per- 
formed, would  have  descended  with  the  land  to  tlie  heir,  he  is  entitled, 
even  thounh  not  named,  to  sue  for  a  breach  committed  alter  the  death  of 
the  testator.  Loitghrr  v.  WUliamt,  2  Lev.  92.  As,  if  A.,  the  lessee,  co- 
venants with  B.,  the  Jandlord,  to  repair,  and  after  13.*s  death  suffers  the 
premises  to  be  out  of  repnir,  B.'s  heir  may  sue  for  damages  for  thai  breach 
of  the  covenant.  On  the  other  hand,  whcllier  the  covenant  concern  the 
realty  or  the  personalty,  if  the  breach  was  in  the  life-time  of  the  coven- 
atktcc,  and  llic  per«onul  estate  was  thereby  injured,  the  executor  or 
administrator  may  sue  upon  the  covenant.  Lucy  v.  Lfmngten,  2  Lev.  26. 
Shep.  Touch.  175.     Kingdun  v.  Not  lie,  1  M.  &  S.  355. 

The  next  point  to  consider  will  be,  who  may  be  bound  by  covenant*, 
though  not  parties  to  the  deed  containing  them  ;  the  persona  as  to  whom 
this  question  Ciin  arise,  are  iicirs,  executors  or  administrators,  and  asxigns. 
The  heir  will  be  liable  nti  the  covenant  of  lis  ancestor  to  the  extent  of 
the  land  descended  to  him  in  ulmost  every  case  where  be  is  expressly 
named,  anil  scarcely  in  any,  where  he  is  not  so  named,  Shep.  Touch.  1  78. 
The  liability  of  the  executor  or  adniinistrator  does  not  depend  upon  hit 
being  expressly  named;  whether  named  or  not,  he  will  be  bound  in  every 
case,  except  where  the  covenant  is  such  us  tn  its  nature  must  be  performed 
personally  by  the  testator,  and  determines  by  his  death.  Hyde  v.  Dean 
autl  OiHon*  tif  ii'ind-tor,  Cro.  Eliz.  553, 

The  liability  of  the  assiiinees  depends  upon  no  one  common  principle, 
in  some  cases  they  are  bound,  though  not  named  in  the  covenant,  in  some 
they  are  only  bound  if  niinied,  and  in  some  tlicy  are  not  bound  ulthough 
named.  Where  the  covetiant  runs  with  the  land,  the  iissignee  who  has 
the  land,  takes  the  obligation  with  it,  as  annexed  to  it  and  inherent  in  it, 
according  to  the  maxim  transit  terra  cum  cnerr.  But  where  the  covenant 
extends  lo  something  not  in  being  at  the  time  of  the  demise  made,  as  to 
build  a  new  house  within  a  given  time  on  the  premises,  here,  in  legal 
reasoning,  it  is  impossible  to  consider  that  as  annexed  and  appurtennnt  lo 
the  land,  which  at  the  time  of  the  demise  made,  related  only  to  something 
not  in  being,  and  therefore  merely  as  the  assignee  and  holder  of  the  land, 
and  not  named  in  the  covenant,  the  law  raise;)  no  obligation  in  him  to 
□erroi'iii  it ;  hut.  ,ii  till-  ^.lmRtl.Jlc,  as  it  is  in  he  doni.-  ujmdii  ilie  Imid,  and  to 
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act,  it  is  aa  express  contract,  as  much  as  any  covenant ;  and 
the  breach  of  it  is  an  equal  injury.  The  remedy  indeed  is  not 
exactly  the  same :  since,  instead  of  an  action  of  covenant,  there 
only  lies  an  action  upon  the  case,  for  what  is  called  the  assump- 
sit or  undertaking  of  the  defendant;  the  failure  of  performing 
which  is  the  wrong  or  injury  done  to  the  plaintiff,  the  damages 
whereof  a  jury  are  to  estimate  and  settle.  As,  if  a  builder 
promises,  undertakes,  or  assumes  to  Caius,  that  he  will  build 
and  cover  his  house  within  a  time  limited,  and  fails  to  do  it ; 
Caius  has  an  action  on  the  case  against  the  builder,  lor  this 
breach  of  his  express  promise,  undertaking,  or  assumpsit  i  and 
shall  recover  a  pecuniary  satisfaction  for  the  injury  sustained 
by  such  delay.  (11}     So  also  in  the  case  before-mentioned,  of 

benefit  the  land  of  which  he  is  the  assignee,  there  is  no  injustice  or  incongni* 
ity  in  making  him  liable,  if  lie  be  named.  And  this  is  the  rule  us  to  such 
covenants.  Out  if  the  thing  thus  to  hi:  done  at  n  future  time  hus  no  refer- 
ence to  the  land  demised,  but  Is  to  be  done  elsewhere,  as  to  build  a  house 
on  other  premises,  here  the  circumstance  which  in  the  last  case  admitted 
of  the  assignee's  liability  where  named,  is  wanting ;  here,  there  is  no  con- 
nection at  nil  between  the  thing  to  be  done,  and  that  which  ulunc  makes 
the  assignee  liable  to  any  coven.tnts,  viz.  the  enjoyment  of  the  land,  and 
therefore,  he  is  not  bouml  even  though  nnnic<t.  Lasllj,  if  the  covenant 
relates  merely  to  personal  goo<ls,  the  assignee,  (hough  named,  is  not  bound 
by  it;  as  if  a  man  lets  a  flock  of  sheep  to  another  who  covenants  for  him- 
self and  his  assigns  to  restore  them  at  the  end  of  the  term  in  as  good  a 
plight,  or  lo  pay  such  u  price  for  tUcm;  and  afterwards  he  os&igns  them 
over ;  the  whole  contract  here  is  entirely  personal  between  the  first  con- 
tracting parties;  the  money  annually  [nud  for  the  sheep  may  be  called 
rent,  but  in  fact  it  does  not  possess  any  of  the  Icgwl  *|ualities  of  rent ;  the 
expectancy  which  the  owner  has  at  the  end  of  the  term  may  be  called  his 
reversion,  but  it  has  none  of  the  essential  qualities  of  a  reversion ;  the 
possession  of  the  sheep  creates  no  connection  between  the  assignee  ami 
the  owner,  and,  therefore,  there  is  nothing  upon  which  to  fasten  hi»  lisbditjr 
to  the  covenant.  Shep. Touch.  178.  5Co.  16.  Vernon  y.  Smith,  S  B. 
&A.  1. 

There  is  yet  another  case  in  which  u  liability  may  attach  upon  a  party, 
to  perforin  a  covenant  which  he  has  never  sealed,  in  respect  of  his  accept- 
ance  of  the  estate  to  which  those  covenants  are  annexed.  As  if  A.  leases  . 
to  D.  &  C,  and  C.  docs  not  seal  the  deed,  but  takes  the  benefit  of  tho 
lease,  it  is  said  that  he  is  as  much  bound  to  the  performance  of  all  the 
covenants,  which  run  with  the  hind,  us  if  he  had  sealed.  Co.  Lit.  431. a. 
Shep.  Touch.  177. 

(11)  The  author  has  inadvertently  omitted  to  state,  both  in  his  definition 
and  his  example,  the  indispensable  ingredient  of  every  valid  promise,  a 
good  legal  consideration ;  but  he  has  fully  entered  into  that  point  in  the 
2d  Vol.  p.-l-is.  Tl»erc  is  also  some  looseness  in  the  wording  of  other  parti 
of  this  purHgraph,  *  the  solemnity  of  wr-Uing  and  sealing"  can  never  make  a 

promise 
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a  debt  by  simple  contrat't,  it"  the  debtor  promises  to  pay  it  and 
does  not,  this  breach  of  promise  entitles  the  creditor  to  his 
action  on  the  case,  instead  of  being  driven  to  an  action  of 
debt*.  Thus  likewise  a  promissory  note,  or  note  of  hand  not 
under  seal,  to  pay  money  at  a  t!ay  certain,  is  an  express  aS' 
sumpsit :  and  the  payee  at  common  taw,  or  by  custom  and  act 
of  parliament  the  indorsee  ^y  may  recover  the  value  of  the  note 
in  damages,  if  il  remains  unpaid.  iSome  agreements  indeed, 
though  never  so  expressly  made,  are  deeiiietl  of  so  important 
a  nature,  that  they  ought  not  to  rest  on  verbal  promise  only, 
wlucii  caimot  he  proved  but  by  the  memory  (which  sometimes 
will  induce  tlie  perjiu'v)  of  witnesses.  To  prevent  which,  the 
statute  of  frauds  and  perjuries,  ^9  Car.  II.  c.3.  enacts,  that  in 
the  Hve  following  coses  no  verbal  promise  shall  be  sullicient  to 
ground  an  action  upon,  but  at  the  least  some  note  or  memoran- 
dum of  it  shall  be  made  in  writing,  and  signed  by  the  party  to 
be  charged  therewith  :  (12)     1,  Where  an  executor  or  admi- 

'4Rv(>.  94.  '  See  book.  II.  ch. 30. 


promise  "  absolutely  a  verbal  covenant ;"  nor  does  a  contract  necessariljr 
become  express,  because  it  is  to  do  an  "  explicit  act;"  there  may  be  an 
implied  contract  to  do  an  explicit  act.  The  distinction,  however,  is  cor- 
rectly taken  in  the  2J  Vol.  \y.4-li. 

(12)  "  Or  some  other  person  thereunto  by  him  lawfully  authorised." 
It  is  impossible  here  to  do  more  than  liiy  down  a  few  general  rules,  to  be 
coliciled  from  the  numerous  cases  which  have  been  decided  upon  this 
section  uf  the  statute,  without  attempting  to  notice  the  distinctions  to 
which  they  have  led.  Tlie  first  rule  is,  that  though  the  statute  imposes 
the  necessity  of  writing,  it  dues  not  thereby  waive  any  uf  the  prior  re<jut- 
iites  t((  make  a  valid  promise ;  and,  therefore,  whatever  would  have  made 
a  verh.il  promise  ineffectual  t>efore  t!ic  statute,  as  for  example,  the  want  of 
a  sufficient  considerntion,  will  make  a  written  promise  equally  so,  since 
the  statute.  2t\.  The  statute  requires  "  the  iigreement,  or  some  memo- 
"  randum,  or  note  thereof"  to  be  put  in  writing j  this  means,  not  merely 
what  ill  a  loose  sense  would  be  called  the  prwnue,  but  the  contract  and 
considcralion ;  and,  therefore,  if  the  writing  contains  merely  what  ii 
to  be  done,  and  the  consideration  is  not  stated,  nor  can  be  implied, 
the  statute  wi!l  not  have  been  com[ilied  with.  Saaiidert  v,  Wake/ldd, 
4B.  &A.  595.  3d.  The  statute  does  not,  in  the  language  of  (he  text, 
make  the  verbal  contract  in  eases  to  which  it  applies  "  void,"  but 
takes  away  the  rcmetly  for  enforcing  it ;  so  that  (lie  parties  cannot 
treat  it  as  n  nullity,  though  unwritten,  if  tliey  have  executed  it  wholly 
or  in  part.  4th.  To  make  a  writing  necess.-iry  under  the  second  clause,  it 
w  necessary  that  there  should  be  a  liability  in  the  third  person,  as  well  as 
that  which  is  attempted  to  be  fixed  on  the  party  5ue<!.    If  A.  orders  B., 

ji   ^  *    a  tradesman, 
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nistrator  promises  to  answer  damages  out  of  his  own  estate. 
2.  Where  a  man  undertakes  to  answer  for  the  debt^  defauUt  or 

miscarriage  of  another.  .3.  Where  any  agreement  is  made 
upon  consideration  of  marriage.  4'.  Where  any  contract  or 
sale  is  made  of  lands,  tenements^  or  hereditaments,  or  any  in- 
terest therein.  5.  Atid  lastlvj  where  there  is  any  agreenient 
that  is  not  to  be  performed  within  a  year  from  the  making 
thereof.     In  all  these  cases  a  mere  verbal  assumpsit  is  void. 

From  these  express  contracts  the  transition  is  easy  (o  those 
that  are  only  implied  by  law.  Which  arc  such  as  reason  and 
justice  dictate,  and  which,  therefore,  the  law  presumes  that 
every  man  has  contractetl  to  perform  ;  and  upon  this  pre- 
sumption makes  him  answerable  to  such  persons  as  suffer  by 
his  non-performance. 

Of  this  nature  are,  first,  such  as  are  necessarily  implied  by 
the  fundamental  constitution  of  government,  to  which  every 
man  is  a  contracting  party.  And  thus  It  is  that  every  person 
■[  160  ]  is  bound  and  hath  virtually  agreed  to  pay  such  }>ai-ticular  sums 
of  money  as  arc  charged  on  him  by  the  sentence,  or  assessed 
by  the  interpretation  of  the  law.  For  it  is  a  part  of  the 
original  contract,  entered  into  by  all  mankind  who  partake 
the  benefits  of  society,  to  submit  in  all  jioints  to  the  municipal 
coustitutious  and  lood  ordinances  of  that  state  of  which  each 
individual  is  a  member.     Whatever,  therefore,  the  laws  order 


■  tradesmfu],  to  deliver  goods  to  C,  a  minor,  C.  incurs  no  debt,  and,  there* 
fore,  A.'s  promise  to  pny  is  not  an  undertaking  lo  answer  for  die  debt  of 
another;  but  if  U.,  doubling  CJs  rc»ponfiihility,  refuset  to  sell  him  goods, 
unless  A.  will  guarantee  the  payment,  and  A,  does  so  verbtdty  only,  he  is 
not  answerable,  because  neither  parly  coniteiii|)luled  that  he  was  to  pay 
unlet!  C.  iimde  default.  C.  renmincti  liable  to  be  suckI,  and  A.  only  un- 
dertfMik  for  his  debt  or  default.  5th.  The  third  clause  does  not  include 
mutual  promises  to  marry;  it  relates  onty  to  agreements  to  pay  tnarringe 
portions,  or  do  other  acts  in  consideration  of  marriage.  6lh.  The  fifth 
clause  does  not  include  agreements  which  only  happen  not  to  l>c  performed 
within  a  year  from  (he  time  of  makinj^  them,  but  is  confined  to  eases, 
where,  by  the  original  understanding  of  the  partic^^,  the  act  was  not  to  be 
done  within  a  year ;  and  where  such  was  the  understanding,  a  partial  per- 
formance in  fact  within  tho  year  will  not  take  the  case  out  of  the  statute. 
Btn/dfU  V.  Drummond,  1 1  East,!  49, 


n 


I 


Ch.  9.  WRONGS.  ]60 

any  one  to  pay,  thai  becomes  instantly  a  debt,  which  he 
Iiath  bcfore-hund  contructeil  to  tliscliarge.  And  this  implied 
agreement  it  is,  that  gives  the  plaintiff  a  right  to  institute  a 
second  action,  fimnded  merely  on  the  general  Ci>ntract,  in 
order  to  recover  such  damages,  or  sum  of  monevj  as  are 
assessed  by  the  jury  and  adjudged  by  the  court  to  be  due 
from  the  defendant  to  the  plaintiff  in  any  former  action.  So 
that  if  lie  hatli  once  obtained  a  judgment  against  another 
for  a  certain  sum,  and  neglects  to  take  out  execution  tliere- 
upon,  he  may  afterwards  hring  an  action  of  debt  upon  this 
judgment*,  and  sliail  not  be  put  upon  the  proof  of  the  ori- 
ginal cause  of  action;  but  upon  shewing  the  judgment  once 
obtained,  still  in  full  force,  and  yet  unsatisfied,  the  law  im- 
meiliately  implies,  livat  by  the  original  contract  of  society  the 
defendant  hath  contracted  a  debt,  and  is  bound  to  pay  it. 
Tliis  method  seems  to  have  been  invented,  when  rral  actions 
were  more  in  use  than  at  present,  and  damages  were  per- 
mitted to  be  recovered  thereon :  in  order  to  have  the  bene- 
fit of  a  writ  of  capias  to  lake  the  dclcndant's  body  in  execu- 
tion for  those  damages,  which  process  was  allowable  in  an 
action  of  debt  (in  consequence  oC  the  statute  25  Edw.  III. 
c.  17.)j  but  not  in  an  action  real.  Wherefore,  since  the 
disuse  of  those  real  actiotis,  actions  of  debt  upon  judgments 
in  personal  suits  have  been  pretty  much  discountenanced  by 
ihe  courts,  as  being  generally  vexatious  and  oppressive,  by 
harassing  the  defendant  with  llie  costs  oi'  two  actions  instead 
of  one.  (13) 

On  the  same  principle  it  is,  (of  an  im])lted  original  contract 
to  submit  to  the  rules  of  the  community  whereof  we  are  mem- 
bers,) that  a  forfeiture   imposed  by  the  bye-laws  and   private  [   161   ] 
ordinances  of  a  corporation  upon  any  tiiat  belong  to  the  lK>dy, 

«  1  Roll.  Abr.  600, 601 


(13)  It  is  now  enacted  by  the  430.3.  c.46.  §A.,  that  in  actiom  on  judg- 
ment*, the  plaintiff  shall  not  recover  or  be  entitled  to  uny  costs  of  suit, 
nnless  the  court  in  which  such  nction  ihall  be  brought,  or  some  judge  of 
the  same  court,  shall  otherwise  order.  Riit  thh  only  ex«ends  to  case* 
where  the  first  jiidjiincnl  was  recovered  by  ihc  plaintiH*  in  that  cause; 
and  not  where  the  defendant  in  the  first  cause  had  judgment  against  the 
plaintiff,  and  now  sues  for  the  costs.     Bmnelt  v.  Neale,  1 4  East,  343. 
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or  an  amercement  set  in  a  court-!ect  or  court-baron  upon  any 
of  the  suitors  to  the  court  (for  otherwise  it  will  not  be  bind- 
ing *^)j  immediately  create  a  debt  in  the  eye  of  the  law  :  and 
such  forfeiture  or  amercement,  if  unpaid,  work  an  injury  to 
the  party  or  parties  entitled  to  receive  it :  for  whicli  the  re- 
medy is  by  action  of  debt'. 

The  same  reason  may  with  equal  justice  be  applied  to  all 
penal  statutes,  that  is,  such  acts  of  parliament  whereby  a  for- 
feiture is  inflicted  for  tninf^essiiifr  the  |>rovisions  therein 
enacted.  The  party  oflendiug  is  here  boiintl  by  the  funda- 
mental contract  of  society  to  obey  the  directions  of  the  legtslar 
ture,  and  pay  the  forfeiture  incurred  to  such  persons  as  the 
law  reijuires.  The  usual  apphcation  of  this  forfeiture  is  either 
to  the  parly  aggrieved,  or  else  lo  any  of  the  king's  subjects  iti 
general.  Of  the  former  sort  is  the  forfeiture  inflicted  by  the 
statute  of  Winchester^  (explained  and  enforced  by  several 
subsef|uent  statutes')  upon  the  hundred  wherein  a  man  is  rob- 
bedj  which  is  meant  to  oblige  the  hundredors  to  make  hue 
and  cry  after  the  felon ;  for  if  they  take  him,  ihey  stand  ex- 
cused. But  otherwise  the  party  robbed  is  entitled  to  prose- 
cute them  by  a  special  action  on  the  case,  for  danwges  equivU' 
lent  to  Ills  loss.  And  of  the  same  nature  is  the  action  given  by 
statute  9  Geo.  I.  c.22.,  commonly  called  the  black  act,  against 
the  inhabitants  of  any  hundred,  in  order  to  make  satisfaction 
in  damnges  to  all  persons  who  have  suffered  by  the  offences 
enumerated  and  made  felony  by  that  act.  But,  more  usually, 
these  forfeitures  created  by  statute  are  given  at  large  to  any 
common  informer;  or,  in  other  words,  lo  any  such  person 
or  persons  as  will  sue  for  the  same :  and  hence  such  actions 
are  called  popular  actions,  Iwcause  they  are  given  to  the  peo- 
ple in  general'".  .S^juutimes  one  part  is  given  to  the  king,  to 
the  poor,  or  to  some  public  use,  and  the  utiier  part  to  the  in- 
[  162  ]  former  or  prosecutor:  and  then  the  suit  is  called  a  qui  tarn 
action,  because  it  is  brought  by  a  person,  "  qiii  tarn  pro  domi- 
no trgr,  4'f.,  guam  pro  se  ipso  in  hac  parte  seqtu'fw."  If  the 
king,  tlierefore,  himself  commences  this  suit,  he  shall  have  the 

*  lAwof  S'm  Priut,  167.  '  i!7  Elii.  c.l3.     29  Cm.  1 1,  c.7. 
■  .^  iUp.(j.|.     Hob.SOO.                         8  Geo.]I.  c.lC.     82  Geo.ll.  c84. 

•  l3Edw.I.c.l.  »  Swliook  II.  ch.SS. 
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whole  forfeiture".  But  if  any  one  hath  begun  aqui  tarn  or  popu- 
lar action,  no  other  person  can  pursue  it:  and  the  verdict  passed 
upon  the  defendant  in  the  first  suit  is  a  bar  to  all  others,  and 
conclusive  even  to  the  king  himself.  This  has  frequently  oc- 
casioned ofienders  to  procure  their  own  friends  to  begin  a  suit, 
in  order  to  forestall  and  prevent  otlier  actions  :  which  practice 
is  in  some  measure  prevented  by  a  statute  made  in  the  reign 
of  a  very  sharp-sighted  prince  in  penal  laws,  4-  Hen.\'ll. 
C.20.,  which  enacts  that  no  recovery,  otherwise  than  by  ver- 
dict, obtained  by  collusion  in  an  action  popular,  shall  be  a  bar 
to  uijy  other  action  prosecuted  ioHrt  ^y^c/f,  (14-)  A  provision, 
that  seems  borrowed  from  the  rule  of  the  Roman  law,  that  if  a 
person  was  acquitted  of  any  accusation,  merely  by  the  preva- 
rication of  the  accuser,  a  new  prosecution  might  be  com- 
menced against  him  *^. 

A  SECOND  class  of  implied  contracts  are  such  as  do  not  arise 
from  the  express  detenu ination  of  any  court,  or  the  positive 
direction  of  any  statute ;  but  from  natural  reason,  and  the 
ju-st  construction  of  law.  Which  class  extends  to  all  pre- 
sumptive umlertakings  or  assumpsits ;  which,  though  never 
perhaps  actually  made,  yet  constantly  arise  from  this  general 
implication  and  intendment  of  the  courts  of  judicature,  that 
every  man  hath  engaged  to  perform  what  his  duty  or  justice 
requires.     Thus, 

1.  If  I  employ  a  person  to  transact  any  business  for  me,  or 

perform  any  work,  the  law  implies  that  I  undertook  or  assumed 
to  pay  him  so  nnich  as  tiis  labour  deserved.  And  if  I  neglect 
to  make  him  amends,  he  has  a  reuiedy  for  this  injury  by  bring- 
ing his  action  on  the  case  upon  this  implied  assumpsit .-  where- 
in he  is  at  liberty  to  suggest  that  I  promised  to  pay  him  so 
much  as  he  reasonably  deserved,  and  then  to  uver  that  his  [  163  ] 
trouble  was  really  worth  such  a  particular  sunr,  which  the 
defendant  has  omitted  to  pay.     But  this  valuation  of  his  trou- 

"  2  Hawk,  P.C.  C.S6.  ».64.  *  Ff.  47. 15. a. 


(14)  And  if  in  the  second  action  it  be  found  that  the  recovery  in  the 
first  was  obtained  by  collusion,  the  defendant  is  liiiblc  to  two  yewrs*  im- 
prisonment.   k'2. 
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ble  i*  submitted  to  the  determinfttion  of  a  jtiry;  who  will  assess 
such  a  sum  in  damages  as  they  tliink  he  really  merited.  This 
Is  called  an  assumpsit  on  a  quantum  meruit.  t 

2.  Theiie  is  also  an  implied  assumpsit  on  a  quantum  vale- 
bat,  which  is  vei-y  similar  to  the  former,  being  only  where  one 
takes  up  goods  or  wares  of  a  tradesman,  without  expressly 
agreeing  for  the  price.  There  tlie  law  concludes,  that  both 
parties  did  intentionally  agree,  that  the  real  value  of  the  goods 
should  be  paid  ;  and  an  action  on  the  case  may  be  brought 
accordinglvi  if  the  vendee  refuses  to  pay  that  value. 

3.  A  THirtD  species  of  implied  nssumpsifs  is  when  one  has 
had  and  received  money  belonging  to  another,  without  any 
valuable  consideration  given  on  llie  receiver's  part :  for  the 
law  construes  this  to  l>e  money  Jiad  and  received  for  the  use 
of  the  owner  only ;  and  implies  that  the  person  so  receiving 
promised  and  undertook  to  account  for  it  to  the  true  proprie- 
tor. And,  if  he  unjuslly  detainn  it,  an  action  on  the  case  lies 
against  him  for  the  breach  of  such  implied  promise  and  under- 
taking ;  and  he  will  be  made  to  repay  the  owner  in  damages, 
equivalent  to  what  he  has  detained  in  violation  of  such  his 
promise.  Tliis  is  a  very  ejLtcnsive  and  beneficial  remedy, 
applicable  to  almost  every  case  where  the  defendant  has  re- 
ceived money  which  rx  aequo  rt  bono  he  ought  to  refund.  It 
lies  ibr  money  paid  by  mistake  or  on  a  consideration  which 
happens  to  fail,  or  through  imposition,  extortion,  or  oppres- 
sion, or  where  any  undue  advantage  is  taken  of  the  plaintifTs 
situation  >'. 

4.  Where  a  person  has  laid  out  and  expendett  his  own 
money  for  the  use  of  nnoiber,  at  his  request,  the  law  implies 
a  promise  of  repayment,  and  an  action  will  lie  on  this  as- 
stanpsit "'. 

[  16*  ]  5.  Likewise,  fifthly,  upon  a  stated  account  between  two 
merchants  or  other  persons,  the  law  implies  d>at  he  against 
whom  the  balance  appears  has  engaged  to  pay  it  to  die  other ; 
though  there  be  not  any  actual  promise.       And  from  tliis  im- 

'  ■»  Burr.  101 «.  %  Cmx^AA^,     «  Keb.99. 
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plication  it  is  frequent  tor  actions  on  the  case  to  be  brought, 
declaring  lliat  the  plaimiif  and  defendant  liiul  settled  their 
accounts  together,  irtsimid  ccnnptitassati,  (which  gives  name  to 
this  species  of  a5SWOT/«//,)  and  thiit  the  defendimt  engnged  to 
pay  the  plaintiff  the  balance,  but  Ims  since  neglected  lo  do  iL 
But  if  no  account  has  been  made  up,  then  the  legal  remedy  is 
by  bringing  a  writ  of  account  de  conipido' ;  commanding  the 
defendant  to  render  a  just  account  to  the  plnintiff,  or  shew 
the  court  good  cause  to  the  contrary.  In  this  action,  if  the 
plaiiitifF succeeds,  there  are  two  judgments:  the  first  is,  that 
the  defendant  do  account  {quod  computet)  before  auditors  ap- 
pointed by  the  court ;  and,  when  such  account  is  finished, 
then  the  second  judgment  is,  that  he  do  pay  the  plaintiff  so 
much  Jis  he  is  found  in  arrear.  This  action,  hy  the  old  com- 
mon law ',  lay  only  against  the  parties  themselves,  and  not 
their  executors  ;  because  matters  of  account  rested  solely  on 
their  own  knowledge.  (15)  But  this  defect,  after  many  fruit- 
less attempts  in  parliament,  was  at  last  remedied  by  statute 
4  Ann.  c.  16.  which  gives  an  action  of  account  against  the  ex- 
ecutors and  administrators.  But,  however,  it  is  found  by  ex- 
perience, that  the  most  ready  and  effectual  way  to  settle  these 
matters  of  account  is  by  bill  in  a  court  of  equity,  where  a 
discovery  may  be  had  on  the  defendant's  oath,  without  relying 
merely  on  the  evidence  which  the  plaintiff  may  be  able  to  pro- 
duce. Wherefore  actions  of  account  to  compel  a  man  to 
bring  in  and  settle  his  accounts,  are  now  very  seldom  used ; 
though,  when  an  account  is  once  stated,  nothing  is  more 
common  than  an  action  upon  the  implied  assumpsit  to  pay  the 
balance. 

6-  Tlie  last  class  of  contracts,  implied  by  reason  and  con-  r  JSS  1 
struciion  of  law,  arises  upon  this  supposition,  that  every  one 
who  undertakes  any  office,  employment,  trust,   or  duty,  con- 

'  F.N.B.  116.  •  Co.  Lilt.  90. 


(I  J)  Except  in  case  of  the  king,  who,  by  prerogative,  had  an  Bctron  of 
account  against  rh  executor.  Litt. *.  125,  llRep.90.  And  where  two 
merchant*  had  traded  jointly,  the  executor  of  one  dying  first,  timl  by  the 
couimon  lav/  the  action  against  the  survivor.  F.N.  B.  1 1 7.  The  action  of 
account  u  given  lo  exccutor«  by  13E.1.  c.i25.,  to  executon  of  executon bjr 
S5E.3.  ft.  5.  c.  5;  and  to  administrators  by  31  E. 3.  c.l  1. 
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tracts  with  those  who  employ  or  entrust  him,  to  perform  it 
witli  integrity,  diligence,  atul  skill.  And,  if  by  his  want  of 
either  of  those  qualities,  an}'  injury  accrues  to  individuals^ 
they  have,  therefore,  their  remedy  in  damages  by  a  .special  ac- 
tion on  the  case.  A  few  instances  will  fully  illustnile  this  mat- 
ter. If  ail  officer  of  the  public  is  guilty  of  neglect  of  duty,  or 
a  palpable  breacli  of  it,  of  non-fensance  or  of  mis-feasance ; 
as,  if  the  sherifFdoes  not  execute  a  writ  sent  to  hinv  or  if  he 
wilfully  makes  a  false  return  thereof;  in  both  these  cases 
the  party  aggrieved  shall  have  an  action  on  the  rase,  for  da- 
mages to  be  assessed  by  a  jury'.  If  a  slicriff  or  gaoler  suffers 
a  prisoner,  who  is  taken  upon  mesne  process,  (tJmt  is,  during 
the  pendency  of  a  suit,)  to  escape,  he  is  liable  to  an  action 
ott  the  casr".  But  ii]  after  judgment,  a  gaoler  or  a  sheriff 
permits  a  debtor  to  escape,  who  is  chargetl  in  execution  for  a 
certain  sum,  the  debt  immediately  becomes  his  own,  a^d  he  is 
compellable  by  action  of  f/i'i/,  Iieing  for  a  sum  liquidated  and 
ascertained,  to  satisfy  the  creditor  his  whole  demand :  which  doc- 
trine is  grounded*  on  the  ccjuity  of  the  statutes  of  Westra.2. 
ISEdw.  I,  c.ll.  and  iRic.II.  c.l2.  (16)  An  advocate  or 
attorney  that  betray  the  cause  of  their  client,  or,  being  re- 
tained, neglect  to  appear  at  the  trial,  by  which  the  cause  mis- 
carries, are  liable  to  an  action  on  the  case,  for  a  reparation 
to  their  injured  client".  (17)     Tliere  is  also  in  law  always  an 


I 


'  Moor.  45 1.      11  Rep. 99. 
"  Cro.ELii.623.      Comb.09. 


*  Bro.  Jlrr.  t.  iiarHamenl.  19. 
362. 
•■  Finch.  L.  188. 
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(16)  At  cocnmon  lavir  the  party  in  this  case  had  the  same  rcmcciv  u  if 
ihe  escape  had  been  on  mesne  process;  the  statute*  have  been  held  to  add 
the  remedy  by  aciion  of  ticlit,  but  beiiij^:  itlhrnintivc,  thry  have  not  taken 
away  that  which  existed  before.  If  the  plainitiff  brings  an  action  of  debt, 
he  i»  entitled  to  recover  the  whole  sum;  if  he  takes  the  common  law  re- 
medy by  action  on  the  case,  he  will  recover  such  damages  as  a  jury  may 
think  proper  to  give.     Bonafout  v.  Walker,  a  T.R.I  29. 

(17)  The  authority  cited  for  this  position  falls  short  of  maintaining  it 
in  its  full  extent.  Finch  merely  lays  down  the  law  in  the  case  of  an  at- 
torney for  the  tennat  in  a  real  action  making  default,  and  V.  N.  B.  96. 
which  i:i  his  authority,  goes  no  farther.  Ai  the  advocate  can  maintain  no 
action  for  his  fees  (see  ante,  p.28.),  there  would  be  some  hard*hip  in  ex- 
poting  hint  to  an  action  for  what  his  cUent  migtu  consider  Matit  of  proper 
2eal,  industry,  or  knowledge,  in  the  conduct  of  bit  cause.  In  two  rases. 
Fell  V.  Jirown,   and  Tuner   v.  J'Mlfifi,  Pcnke's  N.  I'.  (M.TI.  I6fi.,   Lord 

'  Ken  von, 


Ch.  <>.  WJtONGS.  165 

implied  contract  with  a  common  inn-keeper,  to  secure  his 
giie-sl's  goods  in  his  iuii  :  (18)  with  a  common  carrier,  or 
bargemaster,  to  be  answerable  for  the  goods  he  carries ;  (19) 


Kcnyoni,  nt  nhi  prim,  held  such  actions  not  to  be  maintainable.  The  first 
WHS  an  action  for  negligently  and  unskiifully  settiing  and  signing  a  bill  in 
chiincery,  which  was  referred  to  the  master  for  scandHl  and  impertinence, 
and  tlie  plaintiff" obliged  to  pay  the  costs  of  the  reference.  Upon  ibis  case 
it  may  be  observed  that  the  plaintiff  had  a  direct  and  far  more  proper 
remedy  in  chancery,  as  by  several  orders  the  counsel  who  signs  such  a  bill 
is  liable  to  pay  costs  for  it.  Bearae's  Orders,  167-  Milt'ord's  Pleadings,  J9. 
257.  3d.  edit.  The  second  was  an  action  to  recover  back  from  a  counselj 
who  had  not  attended  at  the  triid  of  a  cause,  the  fee  given  to  him  for  at- 
tending ;  upon  thi-i,  too,  it  »ecms  obvious  that  if  tlie  counsel  could  have 
nimntained  no  action  for  the  fee,  if  it  had  been  withheld  after  his  attend- 
ance, the  giving  it  must  have  been  merely  gratuitous,  nnd  there  could  be 
no  legal  grounds  for  an  action  to  recover  it  back.  It  does  not  appear  to 
have  been  alleged  in  this  case,  that  the  cause  had  miscarried  in  consequence 
of  the  couusel's  non-attcndancc;  indeed  the  contrary  appears  probable; 
at  all  events  neither  case  amounted  to  a  direct  betraying  of  the  client ; 
but  upon  this  point  Lord  Hale  cites  a  strong  nuthority  in  favour  of  the 
position  in  his  notes  rvnF.N.B.94.  The  case  ts  Sonierton's  case,  which 
was  several  times  before  (he  courts  (Sec  Year  Book,  \  iH.  6.  18.  24.  55.1; 
and  the  principle  of  the  judgment  seems  to  have  been  that  for  treachery 
after  a  retainer,  nn  action  might  be  maintained  against  a  barrister.  Lord 
Hale's  summary  is,  "  if  one  retains  counsel^  and  gives  him  his  fee  to  assist 
him  in  the  purchase  of  such  a  manor,  if  he  becomes  counsel  for  another, 
or  discovers  his  counsel,  case  ties." 

(18)  The  liability  of  the  innkeeper  extends  to  the  goods  of  his  guests 
only  while  they  arc  within  bis  houiie  and  the  homestead  ;  arul,  therefore,  if 
at  the  request  of  the  owner,  he  turns  a  horse  to  pasture,  he  is  not  auswcr- 
able  for  him  if  stolen  from  the  field,  Calyc's  case,  8  Co.  52.  Even  while 
the  goods  arc  within  the  limits  of  the  house,  &c.,  his  liability  may  be  dis- 
charged by  the  conduct  of  the  guest;  he  cannot,  indeed,  by  delivering  to 
the  guest  the  key  of  his  rhond>cr,  free  himself  from  the  duty  imposed  on 
him  by  the  law  of  safely  keeping  the  goods ;  but  if  the  guest  excludes  the 
innkeeper  from  the  care  of  them,  and  chooses  to  take  it  entirely  upon 
himself,  or  if  he  comes  to  the  inn,  and  deposits  the  goods  there  not  as  a 
mere  guest,  but  using  the  room  as  a  show-room,  and  for  the  sale  of  mer- 
chandise, in  these  cases  the  innkeeper  is  nut  liable  for  any  loss  which  may 
happen  ;  Biirgets  v.  dementi,  4  M.  &  S.  ."OG. ;  and  if  the  goods  are  stolen 
by  the  guest's  servant,  or  one  who  comes  with  him,  or  whom  he  tiesires  to 
be  lodged  with  him,  no  action  will  lie  against  the  innkeeper.     aCo.33. 

(19)  By  the  common  law,  the  common  carrier  is  considered  in  the 
nature  of  an  insurer  of  the  goods  committed  to  him  agaiust  all  accidents, 
except  by  the  act  of  God  (which  ha*  been  defined  to  mean  such  things 
"  as  could  not  happen  by  the  intervention  of  roaD,  oi  ttorms  or  lightni»g"X 
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wfth  a  common  farrier,  that  he  shoes  a  horse  well,  without 
laming  him ;  with  a  common  tailor,  or  other  workman,  that 
he  performs  his  business  in  a  workmanlike  manner;  in  which, 
if  they  fail>  an  action  on  the  case  lies  to  recover  damages  for 
[   166  ]  such  breach  of  their  general  undertaking''.      But  if  I  employ 

'11  Rep.  54.     I  Sttiind.  3 IS. 

or  by  the  king's  enemies.  That  he  has  been  robbeil  of  the  goods  by  an  over- 
whelming fnrce  is  no  excuse  for  bitn,  "  for  fear  it  may  give  room  for  colJusion, 
that  the  carrier  may  contrive  to  be  robbed  on  purposej  and  share  the  spoil." 
Tliis  great  responsibility  has  induced  them  almost  univerxally  to  refuse  to 
carry  gpotls  beyond  a  specified  v:ilue,  unleijs  the  owner  will  pay  them  a  pro- 
portionate preiiiium,  anil  the  manner  in  which  they  announce  such  determin- 
ation is  by  notices,  which  lurn  the  general  and  implied  contract  into  a 
special  contract,  and  limit  their  responsibility  according  to  the  tcrnis  of  them. 
These  notices  are  clearly  legal,  but  as  they  are  in  restraint  of  a  cointnon 
law  liability,  they  arc  watched  by  the  courts  with  a  jealous  e}e,  and  it  ii 
therefore  absolutely  necessary  to  bring  a  knowledge  of  the  notice  home  to 
the  party  who  delivers  the  goods  to  the  carrier;  thus,  where  the  notice 
IS  in  the  office,  and  the  goods  arc  sent  for  and  taken  up  at  the  individual's 
house,  or  the  notice  is  in  offices  at  each  end  of  the  whole  journey,  but  the 
goods  arc  taken  up  at  some  intermediate  stage,  unless  knowledge  of  the 
terms  can  be  brought  home  lo  the  consignor  of  the  goods,  (he  currier  t.nkes 
them  upon  his  general  responsibih'ty.  And  even  where  the  consignor  of 
the  goods  is  clearly  fixed  with  a  knowledge  of  tfic  notice,  tind  does  not 
pay  the  increased  rate  of  premium,  still  the  carrier  will  be  liubte  for  any 
loss  resulting  from  his  own  gross  negligence  or  positive  misconduct.  The 
question,  however,  of  gro>s  negligence,  will  depend  in  some  measure  on  the 
value  of  the  parcel,  and  this  circumstance  may  sometimes  let  the  carrier 
into  a  Jei'ence  quite  ]ndc]H.'ndent  of  his  notice ;  for  it  has  been  held  on 
general  principles,  that  where  the  consignor  unfairly  conceals  the  value  of 
the  goods,  by  which  he  disarms  as  it  were  the  vigilance  of  the  carrier,  he 
can  maintain  no  action  for  the  loss. 

It  is  obvious  that  on  legal  principles  it  can  make  no  difn?rence  whether  the 
cnrriaitc  i^  by  tund  or  water,  but  independently  of  that  protection  which  n 
party  may  aifurd  himself  by  notice,  the  legislature  has  interfered  to  limit  the 
liability  of  wutcr-carriers  by  sea.  By  stat.'G.'i.  c.l  5.  and 'JeG.3.  c.86. 
it  ii  in  substance  enacted  that  the  owner  of  the  vessel  shall  not  be  liable 
beyond  the  value  of  the  vessel  and  the  freight  of  the  voyage,  where  the 
loss  it  occasioned  cither  by  the  fratid  of  the  iiinster  or  mariners,  or  of  any 
other  f)eriO»  w  ithout  the  owner's  privity ;  and  if  there  are  several  freighters, 
and  tlie  value  of  the  goods  stolen  exceeds  that  of  the  ship  and  freight, 
they  are  to  receive  a  rateable  cutnpeusatiuu.  But  the  owner  will  not  be 
liable  for  any  robbery  of  gold,  silver,  diamonds,  watches,  jewels,  or  pre- 
cious stones  committed  without  hit  privity,  unless  the  ship[H.'r  at  the  time 
of  shipping  disclubCft  their  quality  and  value  to  the  owner  of  the  vessel  ; 
neither  will  he  be  liable  fur  any  loss  by  fire.  These  statutes  leave  the 
water-carrier's  liability  for  mi*ronduct  or  negligent*  of  hia  own.  uo- 
loacheif. 
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a  pci"sou  to  tran.sacl  any  'of  these  concerns,  whose  common 
profession  and  business  it  is  not,  the  law  implies  no  such  gene- 
ral undertaking;  hut,  in  order  to  clmrge  liim  with  damages, 
a  spaial  agreement  is  required.  Also,  if  an  inn-keeper,  or 
other  victualler,  hangs  out  a  sign  and  opens  his  house  for  tra- 
vellers, it  is  an  implied  engagement  to  entertain  all  ]>ersons 
who  travel  that  way ;  and  upon  this  universal  asswnpsif  an 
action  on  the  case  will  lie  against  him  for  damages,  if  he,  with- 
out good  reason,  refuses  to  admit  a  traveller*.  (20)  If  any 
one  cheats  nie  witli  false  cards  or  dice,  or  by  false  weights 
and  measures,  or  by  selling  me  one  commotlity  for  another, 
an  action  on  the  case  lies  also  against  him  for  damages,  upon 
the  contract  which  the  law  always  implies,  that  every  transac- 
tion is  fair  and  honest*.  In  contracts  likewise  for  sales,  it  is 
constantly  understood  that  the  seller  undertakes  that  the 
coninjodity  he  sells  is  his  own;  and  if  it  proves  otherwise,  an 
action  on  the  case  lies  against  him,  to  exact  damages  for  this 
deceit.  In  contracts  for  provisions,  it  is  always  implied  that 
they  are  wliolesome ;  and  if  they  be  not,  the  same  remedy 
may  be  had.  Also,  if  he  that  selleth  any  tiling  doth  upon 
the  sale  warrant  it  to  be  gooti,  the  law  annexes  a  tacit  contract 
to  this  warranty,  that  if  it  be  not  so,  !>e  sliatl  make  conrpens- 
ation  to  the  buyer  :  else  it  is  an  injury  to  good  faith,  for 
which  an  action  on  the  case  will  lie  to  recover  damages'*. 
The  warranty  must  be  upon  the  sale ;  for  if  it  be  made  «/?t7-, 
and  not  ai  the  time  of  the  sale,  it  is  a  void  warranty^:  for  it 
is  then  made  without  any  consideration;  neither  does  the 
buyer  then  take  the  goods  upon  the  credit  of  the  vendor. 
Also  tlie  warranty  can  only  reach  to  things  in  being  at  the 
time  of  the  warranty  made,  and  not  lo  tilings  /njhfuro  ,■  as,  that 
a  horse  is  sountl  at  the  buying  of  him,  not  that  he  xvill  be 
sound  two  years  hence.  (21)  But  if  the  vendor  knew  the  goods 

»  \  Vent.  333.  "^  F.N.B.94. 

•  10  lt«p.  56.  t  Findi.l..lS9. 


(20]  It  lias  been  ruled,  thut  this  iiiulcrtiikiiig  docs  nat  extciiit  to  tlie 
funiishing  travellers  with  post-horses,  though  the  innkeeper  has  a  licence, 
and  has  horses  at  liberty  in  his  stables.  Diem  y.Hide*,  1  Holt,  ^f .  P.  »07. 
per  Lc  Blanc  J. 

(.21)  Thk  position  is  taken  from  Finch,  who  cites  for  it  the  Vear  Book, 

ilE.4.6.,  where  n  (/ir/u7H  of  Choke  J.  will  be  found  to  that  eCect  with 
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to  be  unsound,  and  lialh  used  any  art  to  dbguise  them  **,  or  if 

they  are  hi  any  shape  differeiat  from  what  he  represents  them 
to  be  to  the  buyer,  this  artifice  shall  be  equivalent  to  an  ex- 
press warranty,  and  the  vendor  is  answerable  for  their  good- 
ness. A  jreneral  warranty  will  not  extend  to  guard  against 
defects  that  are  plainly  and  obviously  the  object  of  one's  senses, 
as  if  a  horse  be  warranted  perfect,  and  wants  either  a  tail  or 
an  ear,  unless  the  buyer  in  this  case-be  blind.  But  if  cloth  is 
warranted  to  be  of  such  a  length,  when  it  is  not,  there  an 
action  on  the  case  lieii  for  damages ;  for  that  cannot  be  dis- 
cerned by  sight,  but  only  by  a  collateral  proof,  the  measuring 
it  *■.  Also  if  a  horse  is  warrantetl  sound,  and  he  wants  tlie 
sight  of  an  eye,  though  this  seem.s.  to  be  the  object  of  one's 
senses,  yet  as  the  discernment  of  such  defects  is  frequently 
matter  of  skill,  it  hath  been  held  that  an  action  on  tlie  case 
Itcth  to  recover  damages  for  this  imposition'. 


"  2  Uoll.  Rep.5. 


«  Finch.L.  189. 


'Salk.Sll. 


an  iuttunce  less  to  the  purpose  than  that  given  in  the  text,  that  a  wofw 
rarity  thut  ii  horse  wilt  carry  mc  thirty  iengUM  in  a  day  is  void,  which  in 
common  sense  seems  rather  a  nariynlr  ot'u  pretciit  capability,  than  o(  a 
future  event.  In  the  case  of  Eden  v.  Park'uon,  Uougl.7-32.  Lord  Mnn&- 
fielJ,  after  (he  passage  in  the  text  had  been  cited,  said,  "  there  is  no  doubt 
"  but  you  niuy  warrant  a  future  event."  It  is  not  however  difficult  to 
reconcile  the  authorities :  the  old  mode  of  proceeding  for  n  breach  of  a 
warrnnty  wa's  by  an  action  for  deceit;  and,  thcrcibrc,  if  the  seller  affirmed 
that  which  could  not  deceive  the  biijer,  as  he  did  when  he  undertook  for 
something  future,  it  must  be  taken  that  the  buyer  received  no  dnjnnge, 
that  is,  was  not  induced  to  buy  thereby,  and  therefore  no  action  wa» 
maintainable.  Thus,  in  the  same  rase,  Brian  J.  says,  if  a  tnnn  sell  mc  seed, 
and  warrants  it  to  be  pood,  and  it  is  tnid,  or  that  it  i&  seed  of  such  a  country, 
if  at  be  not  so,  ]  shnti  Inivc  an  oction  of  deceit,  for  I  could  not  know,  but 
he  that  sell*  (o  me,' could;  but  if  he  warrants  me  that  the  seeds  ih.ill  grow, 
such  warranty  is  void,  for  it  is  not  itr  him  to  warrant  that,  but  in  God  only. 
Upon  the  same  principle  may  be  founded  the  decisions  tliot  warrnntiw  arc 
void,  which  regard  the  plain  objects  of  our  tenses.  No  man  i»  induced  by 
a  warrnnty  to  believe  that  a  horic  has  ii  tail,  if  he  sees  him  without  one. 
But  the  modern  remedy  is  by  an  iiciion  of  assumptU  on  the  promue,  in 
which  the  deceit  of  the  seller  is  imiiuiterinl,  and  to  such  n  case  Lord  Mans- 
field referred ;  the  effect  of  the  undertaking  now  is  not  %o  ranch  that  (he 
thing  is  so  and  so,  but  to  pay  s  compensation  if  it  i«  not|  and  therefore 
the  knowledge  oi  the  insurer,  and  the  contingency  of  the  event,  become 
immaterial.  Thccoscof  H"dliaw*<m  v.  AUuoh,  slCait,  4<J>.  doc*  not  contra- 
dict thik  diktinction. 
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Besides  the  special  action  on  the  case,  tliere  h  also  a  pecu- 
liar remedy,  intitled  an  action  of  deceii  »,  to  give  damages  in 
some  particular  cases  of  fraud ;  and  principally  where  one 
man  does  any  thing  in  the  name  of  another,  by  which  he  is 
deceived  or  injured'';  as  if  one  brings  an  action  in  another's 
name,  and  then  suffers  a  nonsuit,  whereby  ihe  phvintlff  be- 
comes h'able  to  costs  :  or  where  one  obtains  or  suffers  a  frau- 
dulent recovery  of  lands,  tenements,  or  chattels,  to  the  pre- 
judice of  him  that  hath  right.  As  when  by  collusion  the 
attorney  of  the  tenant  makes  default  in  a  real  action,  or  where 
the  sheriff  returns  that  the  tenant  was  sunmioned  when  he 
was  not  so,  and  in  either  case  he  loses  the  land,  the  writ  of 
deceii  lies  against  the  demandant,  and  also  the  attorney  or  the 
sheriff  and  his  officers;  to  annul  the  former  proceedings,  and 
recover  back  the  land'.  It  also  lies  in  the  cuses  of  warranty 
before-mentioned,  and  other  personal  injuries  committed  con- 
trary to  good  faith  and  honesty''.  But  an  action  on  ihe  case^ 
for  damages,  in  nature  of  a  writ  of  deceit^  is  more  usually 
brought  upon  these  occasions'.  And,  indeed,  it  is  the  only" 
remedy  for  a  lord  of  a  manor,  in  or  out  of  antient  deniesue,  t  166*  ] 
to  reverse  a  fine  or  recovery  had  in  the  king's  courts  of  lands 
lying  wiUiin  his  jurisdiction  j  which  would  otherwise  be  there- 
by turned  into  frank  fee.  And  this  may  be  brought  by  the 
lord  against  the  parlies  and  ccstmj  que  itsf  of  such  fine  or  reco- 
very :  and  thereby  he  shall  obtain  judgment  not  only  for  da- 
mages (which  are  usually  remitted),  but  also  to  recover  his 
court,  and  jurisdiction  over  the  lands^  and  to  annul  tlie  former 
proceedings". 

Thus  much  for  the  non-performance  ofcontracts  express  or 
implied ;  which  includes  evei*y  possible  injury  to  what  is  by 
far  tlie  most  considerable  species  of  personal  property ;  w'z. 
tliftt  which  consists  in  action  merely,  and  not  in  possession. 
Which  finishes  our  inquiries  into  such  wrongs  as  may  be 
offered  to  petsonal  property,  with  their  several  remedies  by 
suit  or  action. 

•  V.  N.  B.  95.  '  Booilii.  853.     Co.  Entr.  8. 

h  Lbw  of  nisi  ]>ritu,  30.  ""  3  Lw.  419. 

'  Booth,  M»l   nclions,  251.  Rwt.         "  Rast.  Entr.  ItX).  4.     3  Lev.  415. 
£ntr.331,993.     See  pag.  405.  Lutw.7n.T-(a 
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CHAPTER    THE   TENTH. 

OF  INJURIES  TO  REAL  PROPERTY;  and 
FIRST  OF  DISPOSSESSION,  or  OUSTER 
OF  THE  FREEHOLD, 


T  COME  now  to  consider  such  injuries  as  affect  that  species 
of  property  which  the  laws  of  England  have  denominated 
real ;  i\s  being  of  a  more  substantial  and  permanent  nature, 
than  those  transitory  rights  of  which  personal  chattels  are  the 
object. 

Real  injuries  then,  or  injuries  affecting  real  rights,  are  prio- 
cipally  six:  1.  Ouster;  2.  Trespass ;  3.  Nuisance;  4'.\Vastc; 
5.  Subtraction;  G.  Disturbance. 

Ouster,  or  dis]x>ssession,  is  a  wrong  or  injury  that  carries 
with  it  the  amotion  of  possession  :  for  tliereby  the  wrong- 
doer gets  into  the  actual  occupation  of  the  land  or  heredita- 
ment, and  obliges  him  that  hath  n  right  to  seek  his  legal  re- 
medy, in  order  to  gain  possession,  and  diunages  tor  the  injury 
sustained.  And  such  ouster,  or  dispossession,  may  either 
be  of  the  freehold  or  nf  chattels  real.  Ouster  of  the  freehold 
is  effected  by  one  of  the  following  uielhoils  :  1 .  Abatement ; 
2.  Intrusion;  3.  Disseisin;  -t.  Discontinuance;  5,  Deforce- 
ment. All  of  which,  in  their  order,  and  afterwards  their  re- 
spective remetlies,  will  be  considered  in  the  present  chapter. 

1.  And  first,  an  ohatement  is  where  a  person  dies  seised  of 
an  inheritance,  luul  before  the  heir  or  devisee  enters,  % 
[  168  ]  stranger  who  has  no  right  makes  entry,  and  gets  jwssession 
of  the  freehold  :  this  entry  ol  him  is  ca!le<l  an  abatenienl,  and 
he  himself  is  denominated  an  abaUir  ",  It  is  to  In;  observed 
that  this  expression,  of  abaiing,   which  is  derived  from  the 

■  Finch.  L..19J. 
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French,  and  signifies  to  quash,  beat  dowii»  or  destroy,  is  used 
by  our  law  in  tliree  senses.  The  first,  which  seems  to  be  the 
primitive  sense,  is  that  of  abating  or  beating  down  a  nuisance, 
of  which  we  spoke  in  the  beginning  of  this  book  '' ;  and  in  a. 
like  sense  it  is  used  in  statute  Westm.l.  3Edw.l.  c.l7.  where 
mention  is  made  of  abating  a  castle  or  fortress ;  in  which  case 
it  clearly  signifies  to  puH  it  down,  and  level  it  with  the  ground. 
The  second  signification  of  abatement,  is  that  of  abating  a 
writ  or  action,  of  which  we  shall  say  more  hereafter:  here  it 
is  taken  figuratively,  and  signifies  tlie  overthrow  or  defeating 
of  such  writ,  by  some  fatal  exceptioix  to  it.  The  last  species 
of  abatement  is  that  we  have  now  before  us ;  which  is  also  a 
figurative  expression  to  denote  that  the  rightful  possession  or 
freehold  of  the  heii-  or  devisee  is  overtjirown  by  the  rude  in- 
tervention of  a  stranger- 

This  abatement  of  a  freehold  is  somewhat  similar  to  an 
immediate  occupancy  in  a  state  of  nature,  which  is  effected 
by  taking  possession  of  the  land  the  same  instant  that  the 
prior  occupant  by  his  death  relinquishes  it.  But  this,  how- 
ever agreeable  to  natural  justice,  considering  man  merely  as 
an  individual,  is  diametrically  opposite  to  the  law  of  society, 
and  particularly  the  law  of  EnglamI ;  which,  for  the  preserv- 
ation of  public  peace,  hath  prohibited  as  far  as  possible  all  ac- 
quisitions by  mere  occupancy  ;  and  hath  directed  that  lands, 
on  the  death  of  the  j>resent  possessor,  should  immediately  vest 
either  in  some  person,  expressly  named  anil  appointeil  by  the 
deceased,  as  his  devisee;  or,  on  default  of  such  appointment, 
in  such  of  his  next  relations  as  the  law  hath  selected  and 
pointed  out  as  his  natural  representative  or  heir.  Every  entry 
therefore  of  a  mere  stranger  by  way  of  intervention  between 
the  ancestor  and  heir,  or  person  next  entitled,  which  keeps  [  169  ] 
the  heir  or  devisee  out  of  possession,  is  one  of  the  highest  inr 
Juries  to  the  rights  of  real  property. 

2.  The  seconil  species  of  injury  by  ouster,  or  amotion  of 
possession  from  the  freehold,  is  by  iiitmsion  ;  which  is  the 
entry  of  a  stranger,  alter  a  particular  estate  of  freeliold  is  de^ 
termined,  before  him  in  remainder  or  reversion.     And  it  h^ 

*  P»g.  5. 
o  3 
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pens  where  a  tenant  for  terra  of  life  dieth  seised  of  certain 
lands  and  tenements,  and  a  stranger  entereth  thereon,  after 
such  death  of  the  tenant,  and  before  any  entry  of  him  in  re- 
mainder or  reversion  ^  This  entry  and  interposition  of  the 
stranger  differ  from  an  abatement  in  this ;  that  an  abatement 
is  always  to  the  prejudice  of  the  heir,  or  immediate  devisee ; 
an  intrusion  is  always  to  the  prejudice  of  him  in  remainder 
or  reversion.  For  exaniple ;  if  A  dies  seised  of  lands  in  fee- 
simple,  and  before  the  entry  of  B  his  heir,  C  enters  thereon, 
this  is  an  abatement ;  but  if  A  be  tenant  ibr  life,  with  re- 
mainder to  B  in  fee-simple,  and  after  the  death  of  A,  C  en- 
ters, this  is  an  intrusion.  Also  if  A  be  tenant  for  life  tm  lease 
from  B,  or  his  ancestors,  or  be  tenant  by  the  curtesy,  or  in 
dower,  the  reversion  being  vested  in  B ;  and  after  the  death 
of  A,  C  enters  and  keejis  B  out  of  ptjssession,  this  is  likewise 
an  intrusion.  So  tliat  an  intrusion  is  always  immediately 
consequent  upon  the  determination  of  a  particuhir  estate;  an 
abatement  is  always  consequent  upon  the  descent  or  devise  of 
an  estate  in  fee-simple.  And  in  either  case  the  injury  is 
equally  great  to  liim  whose  possession  is  defeated  by  this  un- 
lawful occupancy. 

3.  The  third  species  of  injury  by  ouster,  or  privation  of 
the  freehold,  is  by  disseisin.  Disseisin  is  a  wrongful  putting 
out  of  him  tliat  is  seised  of  the  freehold*".  The  two  former 
species  of  injury  were  by  a  wrongful  entry  where  the  possession 
was  vacant ;  but  this  is  an  attack  upon  him  who  is  in  actual 
possession,  and  turning  him  out  of  it.  Those  were  an  ouster 
from  a  freehold  in  law ;  this  is  an  ouster  from  a  freehold  in 
deetl.  Disseisin  may  be  effected  either  in  corporeal  inhe- 
[  1 70  ]  ritances,  or  incorporeal.  Disseisin  of  things  corporeal,  as  of 
houses,  lands,  &c.  must  be  by  entry  and  actual  dispt^sejision 
of  the  freehold*;  as  if  a  man  enters  either  by  Ibrce  or  fraud 
into  the  house  of  anodicr,  and  turns,  or  at  least  keeps,  him  or 
his  servants  out  of  possession.  Disseisin  of  incoi-poreal  here- 
ditaments cannot  be  an  actual  dispossession :  for  the  subject 
itself  is  neither  capable  of  actual  bodily  possession,  nor  dis- 
possession; but  it  depends   on  their  respective  natures,  and 

'  Co.Lllt.977.  P.N.B.  5»»,J»4.  '  Co.Litt.ISI. 
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various  kinds ;  being  in  general  nothing  more  tlvao  a  disturb- 
ance of  the  owner  in  the  means  of  coming  at,  or  enjoying 
them.  Witli  regard  to  freehold  rent  in  particular,  our  an- 
tient  law-books'  mentioned  five  methods  of  working  a  dissei- 
sin thereof :  1.  Byenclomre;  where  the  tenant  so  encloseth 
the  house  or  laud,  that  the  lord  cannot  come  to  distretn  there- 
on, or  demand  it:  '2.  By  jbrfsfalletf  or  ijing  in  wait;  when 
the  tenant  besetteth  the  way  with  force  and  arms,  or  by  me- 
naces of  fjotlily  hurt  affrights  the  lessor  from  coaiing:  3.  By 
rescous ,-  that  is,  either  by  violently  retaking  a  distress  taken, 
or  by  preventing  the  lord  with  force  and  arms  from  taking  any 
at  all:  4-.  By  replevin  ,-  wheu  the  tenant  replevies  the  distress 
at  such  time  when  his  rent  is  really  due  :  5.  By  denial  ,•  which 
is  when  the  rent  lieing  lawfully  demanded  is  not  paid.  All, 
or  any  of  these  circumstances  amount  to  a  disseisin  of  rent ; 
that  is,  they  wrongfully  put  the  owner  out  of  the  only  posses- 
sion of  which  the  subject  matter  is  capable,  namely,  the 
receipt  of  it.  (1)  But  all  tliese  disseisins,  of  here<litaments  in- 
corporeal, are  only  so  at  the  election  and  choice  of  the  party 
injured ;  'ii\  for  the  sake  of  more  easily  trying  the  right,  he  is 
pleased  to  suppose  himself  disseised*.  Otherwise,  as  there 
can  be  no  actual  dispossession,  he  cannot  be  compulsively  dis- 
seised of  any  incorporeal  hereditament. 

And  so  too,  even  in  corporeal  hereditaments,  a  man  may 
frequently  suppose  himself  to  be  disseised^  when  he  is  not  so 
in  fact,  for  the  sake  of  entitling  himself  to  the  more  easy  and 
commodious  remedy  of  an  assise  of  ntnvl  disst'isin^  (which  will 
be  explained  in  the  sequel  of  this  chapter,)  instead  of  being 
driven  to  the  more  tedious  process  of  a  writ  of  entry ''.  The  [  171  ] 
true  injury  of  contpulsive  disseisin  seems  to  be  that  of  dispos- 
sessing the  tenant,  and  substituting  one's  self  to  l>c  the  tenant  of 
the  lord  in  his  stead;  in  order  to  which,  in  the  times  of  pure 
feodal  tenure,  the  consent  or  connivance  of  the  lord,  who  upon 
every  descent  or  alienation  jiersonally  gave,  and  who  therefore 

'  Fiacli.L.J95, 19ff.  Liu.  $237,^<:.        **  Sengh.  pan.  c.T .     iBumlta 
•  Litt.  ^  588.589. 

(l)  The  olJ  law  books  make  a  distinction,  which  since  the  4G.3.  c.28. 
(sec  ante,  p.  6.)  is  no  longer  necessary ;  that  rttcout  afiJ  rcp/evin  could  be 
no  disseisins  of  a  rent-seek,  lu  there  was  no  right  to  distrein  for  it. 

o   * 


seisin  or  investiture,  seems  to 

""  "  ^n  in  process  of  time 
leotlal  lorm  ot  aliciintions  wore  oil,  and  the  lord  was  no 
longer  the  instrument  of  giving  actual  seisin,  it  is  probable  that 
the  lord's  acceptance  of  rent  or  service,  from  him  who  had 
dispossessed  anotlier,  might  constitute  a  complete  disseisin. 
Afterwards,  no  regard  was  had  to  the  lord's  concurrence,  but 
the  dispossessor  himself  was  considered  as  tlie  sole  disseisor : 
and  this  wrong  was  then  allowed  to  be  renie<iied  by  entry  only, 
without  any  form  of  law,  as  against  the  disseisor  himself;  but 
required  a  legal  process  against  Ills  heir  or  alienee.  And 
when  the  remedy  V)y  assise  was  introduced  under  Henry  11. 
to  redress  such  disseisins  as  had  been  ctHnmitlecl  within  a  few 
years  next  preceding,  the  faciHty  of  that  remedy  induced  others 
who  were  wrongfully  kept  out  of  the  freeliokl,  to  feign  or  allow 
themselves  to  be  disseised,  merely  for  the  sake  of  the  remedy. 

These  three  species  of  injury,  abatement ^  intnision,  and 
disseisin^  are  such  wheieiix  the  entry  of  the  tenant  ab  initio,  as 
well  as  die  continuance  of  his  possession  afterwards,  is  unlaw- 
ful. But  the  two  remaining  s}jccies  are  where  tlie  entry  of  the 
tenant  was  at  first  lawful,  but  the  wrong  consists  in  the  detain-^ 
ing  of  possession  afterwards. 

4.  Suck  is,  fourthly,  tlie  injui-y  of  discontinttatice ;  which 
happens  when  he  who  hath  an  estate-tail,  maketh  a  larger  es- 
tate of  the  land  tliun  by  law  he  is  entitled  to  do ' :  in  which 
case  the  estate  is  good,  so  far  as  his  power  extends  who  made 
it,  but  no  farther.  (2)  As  if  tenant  in  tail  makes  a  feoflfment  in 

'  Finch.  L.  J  90, 


(9)  Bacon,  New  Abr.  dt.  Discontinuance,  define*  it  to  be  "  such  mi 

"  alicnution  of  the  poisctuon.  whereby  he  who  has  a  right  to  the  inherit- 
"  auce  cannot  enter,  but  is  driven  to  hU  action."  The  question  whether 
nny  particulnr  net  hn*  this  eflecl,  depends  not  so  much  on  the  quantity  of 
csuite  which  the  wronp-docr  h.os,  jw  u|>on  the  mode  of  convevonce,  by 
which  he  ha*  done  it.  Kor  example,  by  the  old  law  the  dit*citor,  who 
has  but  a  nakfii  powcssion,  might,  by  fcolTment,  and  livery  of  »cisin  to  b 
third  person,  discontinue  the  lawful  estate  of  (he  dis&eiM>ce,  that  i^  take 
from  him  hi*  rt(,(ht  to  re-vu-st  it  by  mere  entry  j  on  the  other  hand,  the 
tt-nuiii  in  tail,  will)  huK  all  but  the  fcc-«implc,  may  by  lca^c  wnd  release 
profess  to  convey  the  inheritance  in  foe  to  one  and  hi*  heJr»,  and  yet  dis- 
continue no  c»tace,  the  form  of  the  instriiracnt  operatiog  to  pats  only 
irbntcr^r  he  lawfully  itn  grant. 

In 
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fee-simple,  or  tor  the  life  of  the  feoffee,  or  in  tail ;  uH  wliich  are 
beyond  his  power  to  make,  for  that  by  the  common  law  ex-  [172] 
lends  no  farther  ttmri  to  make  a  lease  for  his  own  life;  in  such 
case  the  entry  of  the  feolfce  is  hiwful  during-  the  life  of  the 
fooflbr ;  but  if  he  retains  the  possession  after  the  deatli  of  the 
feoffor,  it  is  an  injury,  which  is  termed  a  discontinuance:  the 
aalieiit  legal  estate,  which  ought  to  have  survived  to  the  heir 
in  tail,  being  gone,  or  at  least  suspended,  and  for  a  while  dis- 
coiuituied.  For,  in  this  case,  on  the  death  of  the  alienors,  nei- 
Uier  the  heir  in  tail,  nor  they  in  remainder  or  reversion  expect- 
ant on  the  determination  of  tlie  estate-tail,  can  enter  on  and 
possess  the  lands  so  alienated.  Also,  by  the  common  law,  the 
alienation  of  a  husband  who  was  seised  in  tl>e  right  of  his  wife, 
worked  a  di>iContinuance  of  the  wife's  estate;  till  the  statute 
32  Hen.VJII.  c.28.  provided,  that  no  act  by  the  husbiuid  alone 
shall  work  a  discontinuance  of,  or  prejudice,  the  inheritance  or 
freehold  of  the  wife;  but  that,  after  his  death,  she  or  her  heirs 
maj'  enter  on  the  lands  in  tjnestion.  Formerly,  also,  if  an 
alienation  w  as  made  by  a  sole  corporation,  as  a  bishop  or  deaji, 
without  consent  of  the  chapter,  this  was  a  discontinuance  ^ 
But  this  is  now  (juite  aulitjuated  by  the  disabling  statutes  of 
lEUz.  c.l9,  and  ISElii.cAO.  which  declare  all  such  alien- 
ations absolutely  void  ab  initio,  and  therefore  at  present  no 
iliscontiQuaoce  can  be  thereby  occasioned. 

S.  The  fifth  and  last  species  of  injuries  by  ouster  or  priva- 
tion of  the  freehold,  where  Uie  entry  of  the  present  tenant  or 
possessor  was  originally  lawful,  but  his  detainer  is  now  become 
unlawful^  is  that  by  dtforccmoU .  This,  in  it's  most  extensive 
sense,  is  nomcn  geiin-altssimum  ,-  a  much  larger  and  more  com- 
prehensive expression  than  any  of  the  former:  it  then  signify- 
ing the  holding  of  any  lands  or  tenements  to  which  another 
person  hath  a  right '.     So  that  this  includes  as  well  an  abate- 

*F.N.Bl94.  >Co.Lltt.277. 


In  order  to  effect  a  genera!  «l!scoiitiniianco,  the  alienation  must  be  made 
with  livery  of  seisin,  or  what  is  cquivalejiL  to  it,  though  the  cstnte*  of 
particular  persons  may  be  di&cootinued  by  other  modes,  in  order  to  avoid 
circuity;  ns  lease  and  release  by  tenant  in  tail,  with  ivarrantif,  will  displace 
the  estate  of  the  issue  cm  whom  the  warranty  descends.  See  ante, Vol.11, 
p.  oOl.  Litt.  §  5t>2.  Co.  bitt.  .125fl.  n.27H,  &c. 


inent,  an  intrusion,  a  disseisin,  or  a  discontinuance,  s^  aiij 
other  species  of  wrong  whatsoever,  whereby  he  that  lialh  right 
to  the  freehold  is  kept  out  of  possession.  But,  as  contrii-dis- 
tinguished  from  the  former,  it  is  only  siicli  a  detainer  of  the 
[  173  ]  freehold,  from  him  that  hiitti  the  riglit  of  property,  but  never 
had  any  possession  under  tlutt  right,  as  tails  within  none  of  the 
injuries  which  we  have  belitre  explained.  As  in  cnse  where  a 
lord  has  n.  seignory,  and  lands  escheat  to  him  propter  defectttm 
sangnhiis,  but  the  seisin  of  the  lands  is  withheld  from  him  : 
here  the  injury  is  not  abatement,  for  tlie  right  vests  not  in  the 
lord,  as  heir  or  devisee :  nor  is  it  intrusion^  for  it  vests  not  in 
him  who  hath  the  remainder  or  reversion ;  nor  is  it  dissvisitif 
for  the  lord  was  never  seised ;  nor  does  it  at  all  bear  the  nature 
of  any  species  of  discontinuance ,-  but,  being  neither  of  these 
four,  it  is  tlierefore  a  dfforcement '".  If  a  man  Jiinrries  a  woman, 
and  during  tlie  coverture  is  seised  of  lamis,  and  alienes,  and 
dies ;  is  disseised,  and  dies ;  or  dies  in  possession ;  and  the 
alienee,  disseisor,  or  heir,  enters  on  the  tenements,  and  doth 
not  assign  the  widow  her  dower ;  this  is  also  a  deforcement  to 
the  widow,  by  withholding  lands  to  which  she  bath  a  right  "• 
In  like  manner,  if  n  man  letise  lands  to  an*)jlier  for  tenn  of 
years,  or  lor  the  life  of  a  third  person,  and  the  term  expires  by 
surrender,  efflux  of  time,  or  death  of  the  cesttty  qitc  vie,-  and  the 
lessee  or  luiy  stranger,  who  was  at  the  expiration  of  the  term  in 
possession,  holdsovcr,  and  refuses  todeliver  the  possession  to  him 
in  remainder  on  reversion,  this  is  likewise  a  deforcement".  De- 
forcements may  also  arise  upon  the  breach  of  a  condition  hi  law: 
as  if  a  woman  gives  lauds  to  a  man  by  deed,  to  the  intent  that 
he  marry  her,  and  be  will  not  when  thereunto  required,  but 
continues  to  hoUl  the  lands  :  this  is  such  a  fraud  on  (he  man's 
part,  that  the  law  will  not  allow  it  to  devest  the  woman's  riglit 
of  possession  ;  though,  his  entry  being  lawful,  it  does  devest  the 
actud  possession,  and  thereby  becomes  a  deforcenient  ••,  De- 
forcements may  also  be  grounded  on  the  disability  of  tlie  party 
deforced:  as  if  an  infant  do  make  an  alienation  of  his  lands, 
and  the  alienee  enters  and  keeps  possession;  now,  as  tlie  alien- 
ation is  voidable,  this  possession  as  against  tlie  infant  (or,  in 


I 


'  F.N.B.H3. 
/«d.  8.  147. 


»  Fincb.L.S6.1.      F.N.B.  SOI.  305, 
6,7.     SecBook  II.cti.9.  p.151. 
»F.N.B.«05. 
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case  of  his  decease,  as  against  his  heir)  is  after  avoidance  wrong- 
ful, ami  therefore  a  deforcement*".  The  same  happens,  when 
one  of  nonsane  metnory  nlienes  his  lands  or  tenements,  and  the  [  IT*  ] 
alienee  enters  and  holds  possession;  ttiis  may  also  be  a  de- 
forcement ^  Anotlier  s]>ecies  of  deforcement  is,  where  two 
persons  have  the  same  title  to  land,  and  one  of  them  enters 
and  keeps  possession  against  the  other :  as  where  the  ancestor 
dies  seised  of  an  estate  in  fee-simple,  which  descends  lo  two 
sisters  as  co}>arceners,  and  one  of  them  enters  before  the  other, 
and  will  not  suffer  her  sister  to  enter  and  enjoy  her  moiety; 
this  is  nlso  a  dfforcenient ".  Deforcement  may  also  be  grounded 
on  the  non-performance  of  a  covenant  real :  as  if  a  man,  seised 
of  lands,  covenants  to  convey  them  to  another,  and  neglects 
or  refuses  so  to  do,  but  continues  possession  against  him; 
this  possession,  being  wrongful,  is  a  deforcement ' :  whence,  in 
levying  a  fine  of  lands,  the  person  against  whom  thfc  fictitious 
action  is  brought  upon  a  supposed  breach  of  covenant,  is 
called  the  dcfwciant.  And,  lastly,  by  way  of  analogy,  keep- 
ing a  man  by  any  means  out  of  a  freehold  office  is  construed  to 
be  a  deforcement ;  though,  being  an  incorporeal  hereditament, 
the  deforciant  has  no  corporeal  possession.  So  that  whatever 
injury  {withholding  the  possession  of  a  freehold)  is  not  included 
under  one  of  the  four  former  heads,  is  comprised  under  this  of 
deforcement. 

The  several  species  and  degrees  of  injury  by  ouster  being 
thus  ascertained  and  defined,  the  next  consideration  is  the  re- 
medy ;  which  is,  universally,  the  rcstitittion  or  dclivo-y  ofpos- 
aession  to  the  right  owner,  and,  in  some  cases,  damages  also 
for  the  unjust  amotion.  The  methods,  whereby  these  reme- 
dTes,  or  either  of  them,  maybe  obtained,  are  various. 

I.  The  first  is  that  extrajudicial  ami  summary  one,  which 
we  sHghtly  touched  in  the  first  chapter  of  the  present  book  ", 
of  entn/  by  the  legal  owner,  when  another  person,  who  hath 
no  right,  hath  previously  taken  possession  of  lands  or  tene- 
ments.    In  this  case  the  party  entitled  may  make  a  formal, 

1  Finch.  L.  264.     F.N.B.192.  'F.N.B.Mfi. 

'  Finch.  Hut.     F.  N.  B. 302.  ■  See  pog.  5. 

•  Fincti.L.293,294.  F.N,B.197. 
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but  peaceable,  entry  thereon,  declaring  that  thereby  he  takes 
possession  :  whtcl*  notorious  act  of  ownership  is  equivalent  to 
a  feodnl  investiture  by  the  lord ' :  or  he  may  enter  on  any 
[  175  ]  P*""'  *'^''' '"  '^'^  same  county,  declaring  it  to  be  in  the  name  of 
the  whole"  :  but  if  it  lies  in  different  counties,  he  must  make 
different  entries;  for  llie  notoriety  of  such  entry  or  claim  to  the 
pares  or  fireehoklers  of  Westmoreland,  is  not  any  notoriety  to  the 
pates  or  freeholders  of  Sussex.  Also  if  there  be  /n^o  disseisors, 
the  party  ilisseisctl  must  make  his  entry  on  bot/t ;  or  if  o«<r  dis- 
seisor iias  conveyed  the  lands  with  livery  to  /a»  distinct  feoffees, 
entry  must  be  made  on  6o//t ':  for  as  their  seisin  is  distinct,  so 
also  must  be  the  act  which  divests  that  seisin.  If  the  claimant 
be  deterred  from  entering  by  menaces  or  bodily  fear,  he  may 
make  claim,  as  near  to  the  estate  as  he  can,  with  the  like  forms 
and  solemnities :  which  claim  is  in  force  for  only  a  year  and  a 
day  ^.  And  this  claim,  if  it  be  rej>eated  once  in  the  space  of 
every  year  and  day,  {which  is  called  continual  claim,)  has  the 
same  effect  with,  arnl  in  all  respects  amounts  to,  a  le^al  entry  '. 
Sucli  an  entry  gives  a  man  seisin  *,  or  puts  into  immediate 
possession  him  that  hatli  right  of  entry  on  the  estate,  and  thereby 
makes  him  complete  owner,  and  capable  of  conveying  it  from 
Iiitdself  by  either  descent  or  purchase.  (3) 

This  remedy  by  entry  takes  place  in  three  only  of  the  five 
species  of  ouster,  viz.  abatement,  intrusion,  and  disseisin  *" ;  for, 
as  in  tliese  the  original  entry  of  the  wrong-doer  was  unlaw^l, 
they  may  therefore  be  reuiedied  by  the  mere  entry  of  him  who 
hath  right.  But,  upon  a  discontinuance  or  deforcement,  the 
owner  of  the  estate  caimot  enter,  but  is  driven  to  his  action : 
for  herein  the  original  entry  being  lawful,  and  thereby  an  njv 
purent  right  of  possession  being  gained,  the  law  will  not  suffer 
that  right  to  be  overthrown  by  the  mere  act  or  entry  of  the 
claimant.  Yet  a  man  may  enter  *"  on  his  tenant  by  sufferance  : 
for  sucli  tenant  hath  no  freehold,  but  only  a  bare  possession; 

*  8e«Book  II.  cli.H.  png.00S>.  '  rtirf,  §  419.423. 
•LiU.4  4'7.  •Co.Litt.l.S. 

•  Co.  Litt.  25a.  *  fiid.  S37,  jas. 
»LitLi4SS.  <  See  Book  It. |Mg. 1 50. 


(3)  See  nntc.  Book  II.  p.  sis. 
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which  may  be  defeated,  like  a  tenancy  at  will,  by  the  mere 
entry  of  the  owner.     But  if  the  owner  thinks  it  more  expe- 
dient to  suppose  or  admit*'  such  tenant  to  have  gained  a  tor-  [   176  1 
tious  freehold,  he  is  then  remediable  by  writ  of  entry,  ad  tcr- 
minum  qui  pr^eriit. 

On  the  other  liand,  in  case  of  abatement,  intTOsionj  or  dis- 
seisin, where  entries  are  generally  lawful,  this  right  of  entry 
may  be  toUcd,  that  is,  taken  away  by  descent.  Descents,  which 
take  away  entries '',  are  when  any  one,  seised  by  any  means 
whatsoever  of  tlie  inheritance  of  a  corporeal  hereditament,  dies, 
whereby  the  same  descends  to  his  heir :  in  this  case,  however 
feeble  the  right  of  the  ancestor  might  be,  theentiy  of  any  other 
person  who  claims  title  to  the  freehold  is  taken  away ;  and  he 
cannot  recover  possession  against  the  heir  by  this  summary 
metho<{,  hut  is  driven  to  his  action  to  gain  a  legal  seisin  of  the 
estate.  And  this,  first,  because  the  heir  comes  to  the  estate 
by  act  of  law,  and  not  by  his  own  act ;  the  law  therefore  pro- 
tects his  title,  and  will  not  suffer  his  possession  to  be  devested, 
till  the  clainaant  hath  proved  a  better  right.  Sccontlly,  be- 
cause the  heir  may  not  suddenly  know  tlie  trne  state  of  his 
title;  and  therefore  the  law,  which  is  ever  indulgent  to  heirs, 
takes  away  the  entry  of  such  claimant  as  neglected  to  enter  on 
the  ancestor,  who  was  well  able  to  defend  his  title;  and  leaves 
the  claimant  only  the  remedy  of  an  action  against  the  heir'. 
Thirdly,  this  was  admirably  adaptetl  to  the  military  spirit  of 
the  feodal  tenures,  and  tended  to  make  the  feudatory  bold  in 
war ;  since  his  children  could  not,  by  any  mera  entry  of  an- 
«ilher,  be  dispossessed  of  the  lands  whereof  he  died  seised. 
And,  lastl}',  it  is  agreeable  to  the  dictates  of  reason  and  the 
general  principles  of  law.  (4) 

For,  in  every  complete  tide^  to  lands,  there  are  two  things 
necessary ;  the  possession  or  seisin,  and  the  right  or  property 
therein  *' :  or,  as  it  is  expressed  in  Fleta,  juris  et  seisinae  con- 

«  Cd.Litt.57.  *  Sit-  Book  II  ch.l3. 

'  Lilt.  S  385 — 113.  '■  Mirror,  c.2.  §  -11. 

'  Co.Litl.237. 


(4)  See  Com.  Dig.,  tit.  Discent,  D.  for  many  tlistinctions  as  to  what  iIl-- 
sccnts  toll  cntrv',  and  whnt  not. 
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Junciio  '.  Now  if  tlie  possession  be  severed  from  the  property, 
if  A  has  the  Jus  proprietatts,  and  B  by  some  unlawful  means 
has  gained  possession  of  the  lands,  this  is  an  injury  to  A  ;  for 
[  177  ]  which  the  law  gives  a  remedy,  by  putting  him  in  possession, 
but  does  it  by  diflferent  means  according  to  the  circumstances 
of  the  case.  Thus,  as  B,  who  was  himself  the  wrongdoer,  and 
hath  obtained  the  possession  by  either  fraud  or  force,  hath  only 
a  bare  or  naked  pvssrssioti,  witliout  any  shadow  of  right ;  A 
therefore,  who  hath  both  the  ?7^'<^/  of  property  and  the  n'gAt  of 
possession,  may  put  an  end  to  his  title  at  once,  by  llje  sunnnary 
method  of  entjy.  But»  if  B  tlie  wrongdoer  dies  seised  of  the 
lands,  then  B's  lieir  advances  one  step  farther  towards  a  good 
title :  lie  hath  not  ouly  a  bare  possession,,  but  also  an  apparent 
JUS  posscssioni&,  or  rig/it  of  possession.  For  the  law  presumes, 
that  the  possession  which  is  transmitted  from  the  ancestor  to 
the  heir,  is  a  rightful  possession,  until  the  contrary  be  shewn : 
and  tlicrefore  the  niere  entry  of  A  is  not  allowed  to  evict  the 
heir  of  B  ;  but  A  is  driven  to  his  action  at  law  to  remove  the 
possession  of  the  heir,  though  liis  entry  alone  would  have  dis- 
possessed tlie  ancestor. 

So  that  in  general  it  appears,  that  no  man  can  recover  pos- 
session by  mere  entry  on  lands,  which  another  hath  by  descent. 
Yet  this  rule  hatli  some  exceptions  ^  wherein  those  reasons 
cease,  upon  which  the  general  doctrine  is  groumled;  esjiecially 
if  the  claimant  were  under  any  legal  disabilities*,  during  the 
life  of  the  ancestor,  either  of  infancy,  coverture,  imprisonment, 
insanity,  or  being  out  of  the  realm:  in  all  which  cases  there  is 
no  neglect  or  laches  in  the  claimant,  and  therefore  no  descent 
shall  bar,  or  take  away  his  entry'.  And  this  title  of  taking 
away  entries  by  descent,  is  slill  farther  narrowed  by  the  statute 
32  Hen.VIII.  c.33.  which  enacts,  that  if  an}'  person  disseises 
or  turns  another  out  of  possession,  no  descent  to  the  heir  of  the 
disseisor  sliall  take  away  the  entry  of  him  that  has  a  right  to 
the  land,  unless  the  disseisor  had  peaceable  possession  five 
years  next  after  the  disseisin.  But  the  statute  exlendeth  not 
to  any  feoffee  or  donee  of  llie  disseisor,  mediate  or  immediate"  : 

'  tS.  c.  I S.  f  5.  of  which  are  well  explained  in  CilUrt'a 

^  Sec  th*  pcnicular  tune*  mentioned     Aim-  >/  IrHurrs. 
l>/ Littleton,   b,  3  ell.  C.   Uh;  i»rinctplcs        'Co.Liu.a46. 
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because  such  a  one  by  the  genuine  feodal  constitutions  always 

came  into  the  tenure  solemnly  and  with  the  lord's  concurrence,  [   J  78  3 

by  actual  delivery  of  seisin,  that  is,  open  and  public  investiture. 

On  the  other  hand,  it  is  enacted  by  the  statute  of  limitations, 

21  Jac.I.  C.16.  that  no  entry  shall  be  made  by  any  man  upon 

lands,  unless  witiiin  twenty  years  after  his  right  shall  accrue.  (5) 

And  by  statute  4&5Ann.  c,16.    no   entry  shall  be  of  force 

to  satisfy  the  said  statute  of  limitations,  or  to  avoid  a  fine  levied 

of  lands,  uniess  an  action  be  ihercupou  commenced  witbin  one 

year  after,  and  prosecuted  with  effect. 

Upon  an  ouster,  by  the  discontinuance  of  tenant  in  tail,  we 
have  said  tliat  no  remedy  by  mere  entry  is  allowed;  but 
that,  when  tenant  in  tail  alients  the  lands  entailed,  this  takes 
away  the  entry  of  the  issue  in  tail,  and  drives  him  to  his  ac- 
tion at  law  to  recover  the  possession ".  For,  as  iu  Uie  for- 
mer cases,  the  law  will  not  suppose,  without  proof,  that  the 
ancestor  of  him  in  possession  acquired  the  estate  by  wrong; 
and  therefore,  after  five  years'  peaceable  possession,  and  a  de- 
scent cast,  will  not  suffer  the  possession  of  the  heir  to  be  dis- 
turbetl  by  mere  entry  ivithont  action;  so  here  the  law  will  not 
suppose  the  discoiitinuor  to  have  aliened  the  estate  without 
power  stj  to  do,  atul  therefore  leaves  the  heir  in  tail  to  his  ac- 
tion at  law,  anil  permits  not  his  entry  to  be  lawful.  Besides, 
die  alienee,  who  came  into  possession  by  a  lawful  conveyance, 
which  vf.as  at  least  good  for  the  life  of  the  alienor,  hath  not 

"  Co.LiU.3'25. 

(5)  This  limitation  is  subject  to  the  sanje  exceptions  ns  luive  been  cnu- 
nicrateil  above,  of  infancy,  coverture,  insanity,  irnprisonmetit,  nnd  absence 
beyond  seas,  in  whicli  ruse,  the  jwrty  entitled,  or  his  heir,  Jis  the  case  may 
be,  may  make  his  cntrj  within  ten  years  aAcr  tlie  disability  removed. 
Thut  i«,  Bi  the  clause  has  been  well  explained  by  Lawrence  J.,  the 
ftotute  gives  to  the  purty  to  whom  n  i^ght  oPenlry  accnie*.  and  who  i» 
ander  •  disability  ut  the  time,  ten  years  after  tl>e  di»ability  reaioved,  not- 
withstanding the  twenty  year^  sliould  have  elapsed  after  his  title  first 
accrued,  and  to  hi*  *«»■  the  statute  gives  ten  yenrs  after  Mr  death  of  siicli 
iiarty  dying  under  the  disability.  It  gives  the  heir  ten  year*,  ami  no  more, 
wiiatevcr  disability  he  may  labour  under  during  all  that  time.  Due  v. 
JcMfon,  (iEust,  B5.  In  boiti  tiiics  the  disability  must  exist  at  the  moment 
of  the  right  accruiu;:,  for  if  tlic  twenty  years  under  the  statute  once  bq»Jn 
to  run,  no  subsequent  disability  will  prevent  their  progress  and  ojieration. 
/J<«-  v.  Jonft,  4  T.  R .  .->  1 0. 
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only  a  bare  possession,  but  also  an  apparetit  right  of  posses- 
sion ;  which  is  not  allowed  to  be  devested  by  the  mere  entry 
of  the  claimant,  hut  continues  in  force  till  a  lietter  right  be 
shewn,  and  recognized  by  a  legal  determination.  And  some- 
thing also,  perhaps,  in  framing  this  rule  of  law,  may  be  allowed 
to  the  uicUnation  of  the  courts  of  justice,  to  go  as  far  as  ihey 
could  in  making  estates-tail  alienable,  by  declaring  such  alien- 
ations to  be  voidable  only  and  not  absolutely  void. 

In  cose  of  deforcement  also,  where  the  deforciant  had  ori- 
ginally a  lawful  possession  of  the  laud,  but  now  detains  it 
wrongfully,  he  still  continues  to  have  the  presumptive  prima 
r  J  79  1  Jo"^  evidence  of  right ;  that  is,  possession  lawfully  gained. 
Which  possission  shall  not  be  overturned  by  the  mere  entry 
of  another ;  but  only  by  the  demandant's  shewing  a  belter 
riirht  in  a  course  of  law. 

This   remedy  by  entry  must  be  pursued,  according  to  sta- 
tute 5  Hie.  I L  St. I.  C.8.  in  a  peaceable  and  easy  manner;  mid 

not  with  force  or  strong  hand.  For,  if  one  turns  or  keejH 
another  out  of  possession  tbrcihly,  this  is  an  injury  of  both  a 
civil  and  a  criminal  nature.  The  civil  is  remedied  by  imme- 
diate restitution ;  which  puts  the  anticnt  possessor  in  stain 
quo:  the  criuiinal  injury,  or  jiublic  wrong  by  breach  of  the 
king's  peace,  is  punished  by  fine  to  the  king.  (6)  For  by  the 
statute  8  Hen. VI.  c.9.  upon  complaint  made  to  any  justice  of 
the  peace,  of  a  forcible  entry,  with  strong  Iiand,  on  lands  or 
tenements ;  or  a  forcible  detainer  after  a  peacablc  entry ;  he 
shall  try  the  iriith  of  the  cuniplaint  by  jury,  and  upon  force 
f<niud,  shall  restt)ro  the  possession  to  the  party  so  put  nut  : 
and  in  such  case,  or  if  any  alienation  be  made  to  defraud  tlie 


(«)  Alto  the  puni*hment  for  tbc  criminal  injurj-,  «^eVol.^\^  p.l48.  The 
civil  injury  ii  remedinbic  also  by  action  on  the  statutes  of  R.2.  and  H.6. 
Com.  Dig.,  Forceabic  Kntry,  C.     Plender,  2  S.  20.;  in  which  the  plainlirt", 

he  recover*,  will  have  treble  damages.  But  I  conceive  that  he  will  not 
recover  in  an  action,  if  he  ha*  no  title,  and  the  defendant  i»  tlic  lawftd 
owner ;  on  the  same  principle  that  it  has  Iwcn  dctcrn»ine«l  that  a  tenant 
wlio  hold*  over  after  the  expiration  of  hi*  lenn,  and  notice  to  quit,  cannot 
iiiaintnin  an  action  of  trespas<i  opiin't  hin  landlord  who  forcibly  enters, 
or  dittrein  tlie  cattle  which  he  put*  in  by  way  of  taking;  possetsion.  See 
Turner  r.  Afrymrff,  I  Bingh.I,5H.   Totinfim  v.  Cotlar.l'T.  It.  431. 


B  Cb. 


^ 


Ch.  la  WRONGS.  179 

possessor  of  lii&  right,  (which  is  likewise  declared  to  be  abso> 
lutely  void,)  the  offender  shall  forfeit,  for  the  force  found,  tre- 
ble damages  to  the  party  grieved,  and  make  fine  and  ransom 
to  the  king.  But  this  does  not  extend  to  such  as  endeavour 
to  keep  possession  manujbrti,  after  tliree  years  peaceable  en- 
joyment of  either  themselves,  their  ancestors,  or  those  imder 
whom  ihey  claim  ;  by  a  subsequent  clause  of  the  same  statute, 
enforced  by  statute  3 1  Eliz.  c.  1 1 . 

IL  Thus  far  of  remedies,  where  the  tenant  or  occupier  of 
the  land  hath  gained  only  a  mere  possession,  and  no  apparent 
sliadow  of  right.  Next  follow  another  class,  which  are  in  use 
where  the  title  of  the  tenant  or  occupier  is  advanced  one  step 
nearer  to  perfection;  so  that  he  hath  in  him  not  only  a  bare 
possession,  which  may  be  destroyed  by  a  bare  entry,  but  also 
an  apparent  right  of  possession^  which  cannot  be  removed  but 
by  orderly  course  of  law ;  in  the  process  of  which  it  must 
be  shown,  that  though  he  hath  at  present  possession  and 
therefore  hath  the  presumptive  right,  yet  there  is  a  right  of  r  jqq  t 
possession,  superior  to  his,  residing  in  him  who  brings  the 
actiont 

These  remedies  are  either  by  a  vorit  ofeniry^  or  an  assise  ; 

which  are  actions  merely  possessory ;  serving  only  to  regain 
that  possession,  whereof  the  demandant  (that  is,  he  who  sues 
for  the  land)  or  his  ancestors  have  been  unjusdy  deprivetl  by 
tiie  tenant  or  possessor  of  the  freehold,  or  those  under  whom 
he  claims.  Tliey  decide  nothing  widj  respect  to  the  right  of 
propaiy  :  only  restoring  the  demandant  to  that  state  or  situ- 
ation, in  which  he  was  (or  by  law  ought  to  have  been)  before 
the  dispossession  committed.  But  tills  without  any  preju- 
dice to  the  right  of  ownership :  for,  if  the  dispossessor  has 
any  legal  claim,  he  may  afterwards  exert  it,  notwithstanding 
a  recovery  against  him  in  these  possessory  actions.  Only  the 
law  will  not  suffer  him  to  be  his  own  judge,  and  either  take 
or  maintain  possession  of  the  lands,  until  he  hath  recovered 
them  by  legal  means":  rather  presuming  the  right  to  have 
accompanied  the  antient  seisin,  than  to  reside  in  one  who  had 
no  such  evidence  in  his  favour- 


•  Mir.  c.4.i24. 
VOL.  in.  9 


A 
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I.  The  first  of  these  possessory  remedies  is  by  writ  of  entry  ,- 
which  is  that  which  disproves  the  title  of  the  tenant  or  pos- 
sessor, by  shewing  tlie  unlawful  means  by  which  he  entered 
or  continues  possession".  The  writ  is  directed  to  the  sheriff, 
requiring  Iiim  to  *'  command  the  tenant  of  the  land  tlmt  he 
"  render  (in  Latin,  praecipe  quod  rcddat)  to  the  demandant 
"  the  land  in  question,  which  he  claims  to  be  liis  riglit  and  in- 
**  heritance ;  and  into  which,  as  he  saith,  the  said  tenant  had 
"  not  entry  but  by  (or  after)  a  disseisiji,  intrusion,  or  the 
"  like,  made  to  the  said  denuuidaiit,  within  the  time  limited 
"  by  law  for  such  uctiotis;  or  that  upon  refusal  he  do  ap- 
*'  pear  in  court  on  such  a  day,  to  shew  wherefore  he  hath  not 
"  done  itV  This  is  the  original  process,  the  praecipe  upon 
which  all  the  rest  of  the  suit  is  grounded  ;  wherein  it  appears, 
that  the  tenant  is  required,  either  to  deliver  seisin  of  the 
[  181  J  lands,  or  to  shew  cause  why  he  will  not.  This  cause  may  be 
either  a  denial  of  the  fact,  of  having  entered  by  or  imder  such 
means  as  arc  suggested,  or  a  justification  of  his  entry  by  rea- 
son of  title  in  himself  or  in  those  under  w^hom  he  makes  claim  : 
whereupon  the  possession  of  the  laud  is  awarded  to  him  who 
produces  the  clearest  right  to  possess  if. 

•  Ik  our  antient  books  we  find  frequent  mention  of  the  degrees 

within  which  writs  of  entry  are  brought.  If  they  be  brouglit 
against  the  party  himself  Uiat  did  the  wrong,  then  they  only 
charge  the  tenant  himself  witli  the  injury ;  **  non  habuit  in- 
*^  gressum  nisi  per  inlntsionetn  qtiam  ipse  fecit."  But  if  the 
intruder,  disseisor,  or  the  like,  has  made  any  alienation  oi'  the 
land  to  a  third  person,  or  it  has  descended  to  his  heir,  that 
circumstance  must  be  alleged  in  the  writ,  for  the  action 
must  always  be  brought  against  the  tenant  of  the  land :  and 
the  defect  of  his  possessory  title,  whether  arising  from  his 
own  wrong  or  that  of  those  under  w  horn  he  claims,  must  be 
set  forth.  One  such  alienation  or  descent  makes  tlie  first** 
degree,  which  is  called  the  per^  because  then  the  form  of  a 
writ  of  entry  is  this ;  tliat  the  tenant  had  not  entry,  but  by 

"  Finch,  L,  261.  to  consist  in  the  origiiMl  wrong  dont^ 

*  St-e  Vol.  11.  Append.  No.V.  §  I.  Uic  second  in  the  per,  and  0«  third  in 

''  Finch.  L.  26J.;     Booth  indeed   (of  the  ;irr  and  cwj.     But  Ihc  difTcrence  i» 

real  action*,  1 72. )  nukes  the  tint  degree  ijnmatehal. 
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the  original  wrongdoer,    who  alienated   the  land,    or   from 
whom  it  descended,  to  him  :  "  non  habutt  ingrcssum  nisi  per 
"  Guliehnum,  qui  se  in  illttd  inimsif,  ct  Hind  tenenti  dimisit'." 
A  second  alienation  or  descent  makes  another  degree,  called 
the  per  and  cui ;   because  the  form  of  a  writ  of  eiitry,  in  that 
case,  is,  thnt  the  tenant  had  not  entry,  but  b^  or  imder  a.  prior 
alienee,  to  whom  the   intruder    demised  it ;  "  nnn  hahuit  in- 
gressttm  nisi  per  JRicardum,  cui  GuUelnms  iUtid  dimisit,  qui  se 
in  illttd  intrusit^."     These    degrees   thus   state   the   original 
wi'ong,  and   die  title  of  the   tenant  who  claims   under  such 
wrong.     If  more  than  two  degrees  (that  is,  two  alienations 
or  descents)  were  past,  there  lay  no  writ  of  entry  at  the  com- 
mon law.     For  as  it  was  provided,  for  the  quietness  of  men's  [   182  ] 
inheritances,  that  no  one,  even  though  he  had  the  true  right 
of  possession,   slioukl  enter   upon    him  who  had  the  appa- 
rent right  by  descent  or   otherwise,  but  he  was  driven  to  his 
"writ  of  entry  to  gain  possession  ;  so,  after  more  than  two  de- 
scents or    two    conveyances    were   passed,    the    demandant, 
even  though  he  had  the  right  both  of  possession  and  property, 
was  not  allowed  tliis  possessory  action  ;  but  was  driven  to  his 
•writ  of  rightf  a  long  and   final   remedy,  to  punish  his  neglect 
in  not  sooner  putting  in  his  claim,  while  the  degrees  subsisted^ 
and  for  the  ending  of  suits,  and  quieting  of  all  controversies*. 
But  by  the   statute  of  Murlbritlge,   5'iHcn.llI.  c.29.  it  was 
provided,   that  when  the  number  of  alienations   or  descents 
exceeded  the  usual  degrees,  a  new  writ  should  be  allowed 
without  any  mention   of  degrees  at  all.     And  accordingly  a 
new  writ  has   been   framL-t!,  called  a  writ  of  entry  in  the  post, 
which  only  alleges  the  injury  of  the  wrongdoer,  without  de- 
ducing all    the  intermediate   title  from  him    to  the  tenant: 
stating  it  in  this  manner;  that  the  tenant  had  not  entry  unless 
after,  or  subsequent  to,  the  ouster  or  injury  done  by  the  origi- 
nal dispossessor ;  "  noti  habuit  ingressinn  nisi  post  iidnisiuiiem 
"  quam    Gtdielmus  in  illud  Jccit  "  and    rightly   concluding, 
that  if  the  original  title  was  wrongful,  all  claims  derived  from 
thence  must  participate  of  the   same  wrong.     Upon  the  lat- 
ter of  these  writs  it  is  (die   writ  of  entry  sur  disseisin  in  the 
post)    that  the  form    of  our  common   I'ecoveries   of  landed 

'Booth.  1 81.  'SllUt.l5S. 

•  Finch.  L.S63.     F.N.B.  203,204. 
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estates  *  Is  usually  grounded,  which,  we  may  remember,  were 
observed  in  the  prceding  volume "  to  be  fictitious  actions 
brought  against  tlie  tenant  of  the  freehold,  (usually  called 
llie  tenant  to  the  praecipe^  or  writ  of  entry,)  in  which  by  col- 
lusion the  demandant  recovers  the  land. 

This  remedial  instrument,  of  writ  of  entry,  is  appHcable 
to  all  the  cases  of  ouster  before-mentioned,  except  that  of  dis- 
continuance by  tenant  in  tiiil,  and  some  peculiar  sj>ecies  of 
deforcements.  Such  is  that  of  deforcement  of  dower,  by  not 
assigning  any  dc/wer  to  the  widow  within  tlie  time  limited  by 
[  183  ]  ^^"'5  '^'^^  which  she  has  her  remedy  by  writ  of  dffwet:,  utide 
nihil  habet".  But  if  she  be  deforced  of  part  only  of  her  dower, 
she  cannot  then  say  that  nihil  habet ;  and  therefore  she  may 
have  recourse  to  another  action,  by  "writ  of  right  of  dcnoer  g 
which  is  a  more  general  remedy,  extending  either  to  part  or 
the  whole;  and  is  (with  regard  to  her  claim)  of  the  same 
nature  as  the  grand  writ  of  right,  whereof  we  shall  pre- 
sently speak,  is  with  regard  to  claims  in  fee-simple*.  On 
the  other  liand,  if  tlic  heir  (being  within  age)  or  his  guardian, 
assign  her  more  tlmii  she  ought  to  Jiiive,  tliey  may  be  reme- 
died by  a  writ  of  admcasuremaU  iif  dmixr  '^.  But  in  general 
the  writ  of  entry  is  the  universal  remedy  to  recover  pos- 
session, when  wrongfully  withheld  from  the  owner.  It  were 
therefore  endless  to  recount  aki  the  several  divisions  of  writs  of 
entry,  which  the  different  circumstances  of  tlie  respective  de- 
mandants may  require,  and  which  are  furnished  by  the  laws 
of  England  * :  being  plainly  and  clearly  chalked  out  in  that 

'  Sw  Book  IL  Append.  Now  V.  90S.)  which  lie  for  a  penon  of  full  ag* 

"  Book  II,  ch.31.  or  one  who  Iwth  recoT«r«l  hj»  uiuW* 

"  F.  N.  D.  147.  tUndiiig ;  afu-r  having  (when  under  a^c 

*  /W<i8,  or  insane)  aliened  hii  lands  ;  (7)  or  for 
^F.N.B.HS.    Finch.L.3t4.    Strat.  the  hcir»  of  iuch  alienor.     S.   ThewriU 

W«(ai.2.   13  Ed.  I.  C.7.  of  cui  in  vUa,  and  cui  ante  ibvoriium  i  ' 

•  See  Bracion.  lA.  tr.l.  c.6.  i  i.  (/AW.) 93.  204.)  for  a  woman,  when  a 
Britton.  c.  114.  fol.263.  The  roost  widow  or  divorced,  whose  buahaad 
usual  were,  I .  Tlw  wriu  of  entry  tur  during  the  coverture  (cw  in  vita  Ma, 
ditatiun^KnA  at  intrusion:  (F.N.  B.  191.  vtt  cut  ante  difortium,  ipia  contrn^icftt 
903.)  wluch  are  brought  to  remedy  non  potuU)  hath  alitnteil  hn  ealate. 
dlbteof  tboseapacicsofoufter.  3.  The  4.  Tlie  writ  ad  nwiiUMm  Itgfm  •  {ibuL 
Wrtl»  of  ,}^„  ^it  infm  oclateni,  and  207,)  for  the  iwertiooer,  after  the  alien- 
dum/utl  Hitn  cam/rot  menii* :  i'Jbid.  1  93.  au'oii  and  death  of  llie  particular  tenant 

U;See  iUite,Vol.JI.  p.iM. 
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most  antlent  and  highly  venerable  collection  of  legal  forms, 

the  Tegistnim  omnium  brawm ,  or  register  of  such  writs  as  are 

suable  out  of  the  king's  courts,  upon  which  Fitzherbert's  na- 

tttra  fn-rvimti  is  a  comment;  and  in  which   every  man  who  is  [  184  I 

injured  will  be  sure  to  find  a  method  of  relief,  exactly  adapted 

to  his  own  case^  described  in  the  compass  of  a  few  lines,  and 

yet  without  the  omission  of  any  material  circumstance.     So 

that  the  wise  and  equitable  provisions  of  the  statute  Westm. 2. 

ISEdw.I.  C.24.  for  framing  new  writs  when  wanted,  is  almost 

rendered  useless  by  the   very  great  perfection   of  the  antient 

forms.     And  indeed  I  know  not  whether  it  is  a  greater  credit 

to  our  laws,  to  have  such  a  provision  contained  in  them,  or  not 

to  have  occasion,  or  at  least  very  rarely,  to  use  it. 

In  the  times  of  our  Saxon  ancestors,  the  right  of  possession 
seems  only  to  have  been  recoverable  by  writ  of  entry',  which 
was  then  usually  brought  in  the  county-court.  And  it  is  to 
be  observed,  that  tlie  proceedings  in  these  actions  were  not 
then  so  tedious  when  the  courts  were  Iteld,  and  process  issued 
fiom  and  was  returnable  therein  at  the  end  of  every  three 
weeks,  as  they  became  after  the  conquest,  when  all  causes 
were  drawn  into  the  king's  courts,  and  process  issued  only 
from  term  to  term ;  which  was  found  exceedingly  dilatory, 
being  at  least  four  times  as  slow  as  the  other.  And  hence  a 
new  remedy  was  invented  in  many  cases,  to  do  justice  to  the 
people,  and  to  detennine  the  possession  in  the  proper  coun- 
ties, and  yet  by  the  king's  judges.  This  was  the  remedy  by 
assiset  which  is  called  by  statute  Westm.  2.  iSEtlw.I.  c.24. 
yestinum  remedium^  in  comparison  with  that  by  a  writ  of  entry  ; 
it  not  admitting  of  many  dilatory  pleas  and  proceedings,  to 
which  other  real  actions  are  subject  ^ 

Tor  life.     5.   The  writs  in  'tatu  itrovisc  is  witbbcid  liy  the  lessee  or  a  stranger 

tmi  in  consimiti  eatu  !  {Ibid.  905.  206.)  after  the  determmBlion  of  ■    lease  for 

which  lay  not  ad  commuTiem  legem,  but  years.      7.   The  writ  cmitft  mtUrimonii 

are  given  by  *tat.Gloc.  6Edw.I.  c,7.  jtraelociiU :     (/Sirf,  205.)   for  a  woman 

and  Vre«tin.S.  13  Ed.  I.  c.B4.  for  the  who  givcth  land  to  a  man  in  fee  or  for 

reversioner    after    th«   alicnalion,    but  life,  to  the  intent  that  he  may  marry 

during  the  life,  of  the  tenant  in  dower  her,  and  he  doth  not.      And  the  liite  in 

or  other  tenant  for  life.     G.  The  writ  case  of  other  deforcemenU. 
ad  terminum  fui  praetervt :  {Ibid,  20 1 . )  '  Gilb.  Ten.42. 

for  the  rcrenioner,  when  Ihs  poaMfsion         *>  Booth. 368. 
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2.  The  wrrit  of  assise  is  saul  to  have  been  invented  by  Glan- 
vil  chief  justice  to  Henry  the  second"^;  and,  if  so,  it  se«ms  to 
owe  its  introduction  to  the  parhament  held  at  Northampton, 
in  the  twenty-second  year  of  that  prince's  reign :  when  jus- 
tices in  eyre  were  appointed  to  go  round  tlie  kingdom  in 
order  to  take  these  assises :  and  the  assises  tliemselves  (par- 
[  185  ]  ticiilarly  those  o(  mori  tP ancestor  and  novel  disseisin)  were 
clearly  pointed  out  and  described  ^.  As  a  writ  of  entry  is  a 
real  action,  winch  flixproves  the  title  of  the  tenant  by  shew- 
ing tlie  unlawful  commencement  of 'his  possession ;  so  an 
assise  is  a  real  action,  wliich  prmvs  the  dtle  of  the  demandant 
merely  by  shewing  his,  or  his  ancestor's  possession^ ;  and  these 
two  remedies  are  in  all  other  respects  so  totaUy  alike,  that  a 
judgment  or  recovery  in  one  is  a  bar  against  the  other ;  so 
tliat  when  a  man's  possession  is  once  established  by  either  of 
these  possessory  actions,  it  can  never  be  disturbed  by  tlie 
same  antagonist  in  any  odier  of  them.  Tlic  word  assise  is 
derived  by  sir  Eilward  Cokc*^  from  the  Latin  assideOy  to  sit 
together :  and  it  signifies,  originally,  the  jury  who  try  the  cause, 
and  sit  together  for  that  purpose.  By  a  figure  it  is  now  made 
to  signify  tlie  court  or  jurisdiction,  which  summons  tin's  jury 
together  by  a  commission  of  assise,  or  ad  assises  capiendas  ,- 
and  hence  the  judicial  assemblies  held  by  the  king's  commis- 
sion in  every  county,  as  well  to  take  these  writs  of  assise,  as 
to  try  causes  at  nisi  prius^  are  termed  in  common  speech  the 
assises.  By  another  somewhat  similar  figure,  the  name  of  as- 
sise is  also  applied  to  this  action,  for  recovering  possession  of 
lands:  for  the  reason,  saitli  Littleton",  why  such  writs  at 
die  begimiing  were  called  assises,  was,  for  that  in  these  the 
sheriff' is  ordered  to  summon  a  jury,  or  assise;  which  is  not 
expressed  in  any  other  original  writ ".  (a) 

'  MuTor.  C.2.  f  SJ.  iomini  regit  fuaant  JUri  rectgnilimtm 

"*  t  9.     fS  dominut  feodi  ttegat  haere-  de  diuaidnuj/aeiu  M/wr  atriwn,  a  Urn- 

dilna  df/uncti  tainnam   yrndt-m  fnxii,  port  fua  dominut  rtx  vetul  in  jingiutm 

guam   eriguni,  juMtitittrn  domini  rtjfit  proxime  jmtt  pacetnjkclam  inter  ijmim  ei 

Jaciant  inde  Jltri  reaognitianem  jxr  xu  n^emJUium  mum.     {Sptita.Cad.330. 

imala  AoMMM,  fUHlem  uiditamdefiine-        '  Finch.  L. 2S4. 

IM  Mff  habuit,  dii  fua  fuU  uvyu  t*        '  I  Inkt.l5:L 

martutUs  t»,tiatt  recngnitum/iimt,  ila         «  5  234. 

^oa'tdibuM  ^  reilitvanl.  {  10.  jMitUia         »  Co.Liu.159. 

(•)  That  ii  to  «ny,  it  fomis  n  part  of  the  original  command  of  the  king 
to  the  vheriff,  to  numuion  the  jury,  whereas  in  other  caid  no  jurj  »  or- 
dered to  be  (utnmoned  till  the  parties  hare  ofipcarcd  in  court,  and  are  at 
iMue  on  a  di«piited  fact. 
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This  remetlj',  by  writ  oF  assise,  is  only  applicable  to 
two  species  of  injury  by  ouster,  viz.  abaiemcnty  antl  a  recent 
or  novel  disseisin.  If  the  abatement  happened  upon  the 
death  of  the  demandant's  father  or  motlter,  brother  or  sister, 
uncle  or  aunt,  nephew  or  niece,  the  remedy  is  by  an  assise 
of  moti  d'ancesto)\  or  the  death  of  one's  ancestor.  This 
writ  directs  the  sheriff  to  summon  a  jtuy  or  assise,  who  L  186  J 
shall  view  the  land  in  question,  and  rccoirnize  wliethcr  such 
ancestor  were  seised  thereof  on  tlie  day  of  his  death,  and  whe- 
ther the  demandant  be  the  next  lieir ' :  (9)  soon  after  which 
the  judges  come  down  by  the  king's  commission  to  take  the 
recognition  of  assise :  when,  if  these  points  nrc  found  in  the 
aflTirniative,  the  law  immediately  transfers  the  possession  from 
the  tenant  to  the  dcmamliint.  If  the  abatement  happened  on 
the  death  of  one's  grandfather  or  grandmother,  then  an  assise 
of  mor(  (Tnticcsfo}-  no  longer  lies,  but  a  writ  of  aifle^  or  de  ai'o  .- 
if  on  the  death  of  the  great  grandfather  or  great  grandmother, 
then  a  writ  oibesajfTe,  or  de proavo:  but  if  it  mounts  one  degree 
higher,  to  the  trcsai/le,  or  grandfather's  grandfnther,  or  if  the 
abatement  happened  upon  Uve  death  of  any  collateral  relation, 
other  than  those  before-mentioned,  the  writ  is  called  a  writ  of 
cosinage,  or  di^  consangnineo  ^,  And  the  same  points  shall  be 
inquiretl  of  in  all  these  actions  ancestrelt  as  in  an  assise  of  ?H<jrf 
d'anccstoi-  r  they  being  of  the  very  same  nature  ' ;  though  they 
differ  in  this  point  of  form,  that  these  anccstrel  writ*;  (tikn  all 
other  writs  oi prtitcipe)  expressly  assert  a  iJtle  in  the  demand- 
ant, {viz,  the  seisin  of  the  ancestor  at  his  death,  and  his  own 
right  of  inheritance,)  the  assise  asserts  notliing  directly,  but 
only  prays  an  inquiry  whether  those  points  be  so  ™.  Tliere  is 
also  another  ancestrel  writ,  denominated  a  nuper  obiit,  to  es- 

'  F.N.B.195.     Find].L.«90.  "  Stat.Westm.2.  13  Ed. I.  c20. 

*  Finch. L.266,  267.  "  2  Inst.S99, 


(9)  The  jury  were  to  enquire  whether  the  ancestor  had  been  seised  on 
the  day  of  his  death  in  fce-siinplc,  ns  otherwise  the  writ  did  not  lie;  and 
they  were  also  to  enquire  whether  the  ancestor  had  died  within  the  time 
of  limitation.  It  was  not  necessary  that  the  ancestor  shouhl  have  died 
seiied,  but  that  he  should  have  been  seised  on  the  d«y  of  his  death.  F. 
N.  B.195.  196. 

The  writ  of  nuper  obiit  also  was  only  applicable  in  the  case  of  a  descent 
of  lands  in  fee-simple.     Ibid.  1 97. 
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tablish  an  equal  division  of  the  land  in  question,  where  on  the 
death  of  an  ancestor,  who  has  several  heirs,  one  enters  and 
holds  the  others  out  of  possession  ".  But  n  man  is  not  allowed 
to  have  any  of  tliese  actions  ancestrel  for  an  abatement  conse- 
quent on  the  death  of  any  collateral  relation,  beyond  the  fourth 
degree  ^  ;  though  in  the  lineal  ascent  he  may  proceed  ad  in/i- 
nitum  P.  For  there  must  be  some  boundary  ;  else  the  privilege 
would  be  universal,  which  is  absurd :  and  therefore  the  law 
pays  no  regard  to  the  possession  of  a  collateral  onx^estor,  who 
was  no  nearer  than  the  fifth  degree. 


[187]  It  w^  always  held  to  be  law  %  that  where  lands  were  devis- 
able in  a  man's  last  will  by  the  custom  of  the  place,  there  an 
assise  of  inort  cTcmcestor  did  not  lie.  For,  where  lands  were 
so  devisable,  tlie  right  of  possession  could  never  be  determined 
by  a  process,  which  inquired  only  of  these  two  points,  the 
seisin  of  the  ancestor,  and  the  heirship  of  the  demandant.  And 
hence  it  may  be  reasonable  to  conclude,  tliat  when  the  statute 
of  wills,  32  Hen.Vin.  c.l.  made  all  socage  lands  devisable,  an 
assise  of  mort  (Tancestor  no  longer  could  be  brought  of  lands 
held  in  socage ' ;  and  that  now,  since  the  statute  12Car.II.  c.24> 
(which  converts  all  tenures,  a  few  only  excepted,  into  free  and 
common  socage)  no  assise  of  mort  (Paricesior  can  be  brought  of 
any  lands  in  the  kingdom ;  but  that,  in  case  of  abatements,  re- 
course must  be  properly  had  to  the  writs  of  entry.  (10) 

An  assise  ofnovel  (or  recent)  disseisin  is  an  action  of  die  sam« 
nature  with  the  assise  of  truni  (Tancestor  before-mentioned,  in 
thai  herein  the  demandant's  possession  must  be  shewn.  But 
it  differs  considerably  in  other  points :  particularly  in  that  it 
recites  a  complaint  by  the  demandant  of  the  disseisin  commit- 


•  F.N.B.  197.     Finch.  L.  893. 
°  Hale  on  F.N.B.  381. 
'  FiUli.Abr,til>co»Hage.  15. 


'3  Bncton,  /.  4.  4e  auii.  mortu  anie- 
C(t»>ru.  c.\9.i3.     F.N.B.  196. 
'  See  I  Lc(tt.S($7. 


(10)  In  Lmader  v.Broofti  and  otAert,  Cro.  Caf.  569.  the  court  of  K-  B. 
**  r«iolvcd  that  an  aiiiie  of  mort-d'aunctitor,  lies  of  Inntk  derinble ;  but  if 
**  the  defendant  plead  that  the  land  is  by  custom  devitablc,  and  itai  devised 
"  to  him,  it  is  a  good  bar  of  the  action."  This  seenit  more  »en»iblc  than  to 
deny  generally  a  form  of  action  to  the  hdr,  because  in  a  partiadar  ca«o 
there  may  be  a  good  bar  to  his  right. 
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ted,  in  terms  of  direct  averment;  whereupon  the  sheriff  is  com- 
manded to  reseise  the  land  and  all  the  chattels  thereon,  and 
keep  the  same  in  his  custody  till  the  arrival  of  the  justices  of 
assise  (which  in  fact  hath  been  usually  omitted '} ;  and  in  the 
mean  time  to  summon  a  jury  to  vievr  the  premises,  and  make 
recognition  of  the  assise  before  the  justices  \  At  which  time 
the  tenant  may  plead  either  the  general  issues  md  tort^  ntd  dis- 
seisitif  or  any  special  plea.  And  if^  upon  the  general  Issue,  the 
recognitors  find  an  actual  seisin  in  the  demandant,  and  his  sub- 
sequent disseisin  by  the  present  tenant ;  he  shall  have  judg- 
ment to  recover  his  seisin,  and  damages  for  the  injury  sustainetl : 
being  the  only  case  in  which  damages  were  recoverable  in  any 
possessory  action  at  the  common  law  "  ;  the  tenant  being  in  all 
other  cases  allowed  to  retain  the  intermediate  profits  of  the 
land  to  enable  him  to  perform  the  feo<lal  services.  But  costs  [  188  ] 
and  damages  were  annexed  to  many  other  possessory  actions 
by  the  statutes  of  Marlberge,  52  Hen.  III.  c.l6.  and  of  Gloces- 
ter,  CEdw.I.  c.l.  And  to  prevent  frequent  and  vexatious 
disseisins,  it  is  enacted  by  the  statute  of  Merton,  20  Hen. III. 
C.3.;,  that  if  a  person  disseised  recover  seisin  of  the  land  again 
by  assise  of  novel  disseisin,  and  be  again  disseised  of  the  same 
tenements  by  the  same  disseisor,  he  shall  have  a  writ  of  rc- 
disseisin ,-  and  if  he  recover  therein,  the  re-disseisor  shall  be 
imprisoned;  and  by  the  statute  of  Marlberge,  52  Hen.  III. 
C.8.,  shall  also  pay  a  fine  to  the  king:  to  which  the  statute 
Westm.2.  ISEdw,  I.  c.26.  hath  superadded  double  damages 
to  the  party  aggrieved.  In  like  manner,  by  the  same  statute 
of  Merton,  when  any  lands  or  tenements  are  recovered  by  as- 
sise of  mort  d'ancestoff  or  other  jury,  or  any  judgment  of  the 
court,  if  die  party  be  afterwards  disseised  by  the  same  person 
against  whom  judgment  was  obtained,  he  shall  have  a  writ  of 
post-disseisin  against  him;  which  subjects  the  post-disseisor  to 
the  same  penalties  as  a  re-disseisor.  The  reason  of  all  which, 
as  given  by  sir  Edward  Coke  *,  is  because  such  proceeding  is 
a  contempt  of  the  king's  courts,  and  in  despite  of  the  law ;  or, 
as  Bracton  more  fully  expresses  it",  "  iaiis  quidem  qui  ita 

'Bo<Kh.211.     Bract.4.1.19.§7.  "  9  Init. 89* 84. 

•F.N.B.177.  ^  LA.  ir.l,  cA9. 

•  Bnut,  187.    8ut  Hvlbr.  c.  1 6. 
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«  convictus  Juerity  dupliciter  delinquit  contra  regem :  quia  facit 
*'  disseisinam  et  roberiam  contra  pacem  suam ;   et  eiiam  atuu 

"  tcmerario  irrifa  facit  ea,  quae  in  atria  domini  regis  rile  acta 
"  sunt :  et  propter  duplex  delictum  merito  siistincre  debet  poenam 
"  duplicatam." 


In  all  these  possessory  actions  therp  is  a  time  onimitation  set- 
tled, beyond  which  no  man  shall  avail  himself  of  the  possession 
of  himself  or  Jiis  ancestors,  or  take  advantage  of  the  wrongful 
possession  of  his  adversary.  For,  if  he  be  negligent  for  a  long 
and  unreasonable  time,  the  law  refuses  afterwards  to  lend  him 
any  assistance,  to  recover  the  possession  merely:  both  to  punish 
his  neglect  [tinm  leges  vigilantil/tiSy  non  dormientibm^  sid/rcniunt,) 
and  also  because  it  is  presumed  that  the  supposed  wrongdoer 
has  in  such  a  lengtli  of  time  procured  a  legal  title,  otherwise 
[  189  3  he  would  sooner  have  been  sued.  This  time  of  limitation  by 
the  statute  of  Merlon,  20  Hen.  1 1 1,  c.  8.  and  Westm.  1 .  3  Edw.  I. 
C.39.  was  successively  dated  from  particidar  aeras,  viz.  from  the 
return  of  king  John  from  Ireland,  and  from  the  coronation, 
&c.  of  king  Henry  the  third.  But  this  date  of  limitation  con- 
tinued so  long  unaltered,  that  it  became  indeed  no  limitation 
at  all;  it  being  above  three  hundred  years  from  Henry  the 
third's  coronation  to  the  year  1510,  when  the  present  statute 
of  limitations  ^  was  made.  Tliis,  instead  of  limiting  actions 
from  the  date  of  a  particular  event,  as  before,  which  in  process 
of  years  grew  absurd,  took  another  and  more  direct  course, 
which  might  endure  for  ever  :  by  limiting  a  certiain  period,  as 
fifty  years  for  lands,  and  the  like  periotl  *  for  customary  and 
prescriptive  rents,  suits,  and  services,  (for  there  is  no  time  of 
limitation  upon  rents  created  by  deed,  or  reserved  on  a  parti- 
cular estate  %)  and  enacting  that  no  person  should  bring  any 
possessory  action,  to  recover  possession  thereof  merely  upon 
the  sciKin,  ov  dispossession  of  his  ancestors,  beyond  such  cer- 
tain periotl.  Hut  this  does  not  extend  to  services,  which  by 
common  possibility  may  not  happen  to  become  due  more  than 


»32  Hon.  VI 1 1.  C.2. 


.     and  oUier  intermcduite  editiom,  which 

'  So   Bcnlielct's  origtiud  edition  of  sir    Edwnrd    Coka    (3  Ids!.  95. )   and 

tlie  suiutc,  yf.i».    1540;    and  C»)'s,  other  lubsequcnt  writer*  b«Te  followed, 

Pickering**,   and    RufTlwad's  ediHont,  make  it  only  Jvriy  jtan  Car  rent,  &c. 

examined   with    Uie   record.      OastcH'*  *  8  Rep. C5. 


^ 
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once  in  the  lord's  or  tenant's  life;  as  fealty,  and  the  like.  *•  (11) 
And  all  writs,  grountletl  upon  tlie  possession  of  the  demandant 
himself,  are  directed  to  be  sued  out  within  thirty  years  after 
the  disseisin  complained  of;  for  if  it  be  of  an  older  date,  it 
can  with  no  propriety  be  called  a  fresh,  recent,  or  novel  dis- 
seisin ;  which  name  sir  Etlvvard  Coke  informs  ns  was  originally 
given  to  this  proceeding,  because  the  disseisin  must  have  been 
since  the  last  ei/re  or  circuit  of  the  justices,  which  happened 
once  in  seven  years,  otherwise  the  action  was  gone  ^.  And  we 
may  observe '',  that  the  limitation,  prescribed  by  Henry  tlie 
second  at  the  first  institution  of  tlic  assise  of  novel  disseisin^  was 
from  his  own  return  into  England,  after  the  peace  made  be- 
tween him  and  tiie  young  king  ids  son ;  which  was  but  the 
year  before. 

What  has  been  here  observed  may  throw  some  light  on  the  [  190  ] 
doctrine  of  remitter^  which  we  spoke  of  in  tlie  second  chapter 
of  diis  book ;  and  which  we  may  remember  was  where  one  who 
hath  right  to  lands,  but  is  out  of  possession,  halh  afterwards 
the  freehold  cast  upon  him  by  some  subsequent  defective  title, 
and  enters  by  virtue  of  that  title.  In  this  case  tlie  law  remits 
him  to  his  antient  and  more  certain  right,  and  by  an  equitable 
fiction  supposes  him  to  have  gained  possession  In  consequence, 
and  by  virtue  thereof:  ami  this,  because  he  cannot  possibly  ob- 
tahi  judgment  at  law  to  be  restored  to  his  prior  right,  since  he 
is  himself  the  tenant  of  the  land,  and  therefore  hath  nobody 
against  whom  to  bring  his  action.  This  determination  of  the 
law  might  seem  superfluous  to  an  hasty  observer ;  who  perhaps 
would  imagine,  that  since  tlie  tenant  hath  now  both  the  right 
and  also  the  possession,  it  little  signifies  by  what  means  such 
possession  shall  be  said  to  be  gained.  But  the  wisdom  of  ou/ 
antient  law  determined  nothing  in  vain.     As  the  tenant's  pos- 

*  Co.  Liu-  1 1  '>.  "  See  pag.  1 84. 

<  1  Iaiit.IS3.    Baoth.aiO. 


(l  1)  The  principle  is  not  the  common  possibUity  of  the  service  becoming 
due  once  only  in  the  life  of  the  Jord  or  the  tenant,  but  of  its  not  becoming 
due  at  all  within  a  period  of  time  esceedirvg  that  tillowcd.  by  any  of  the 
statutory  limitations.  Lord  Coke's  expression  is,  "  any  other  service  which 
"  by  common  possibility  may  not  happen  or  become  due  within  sixty 
"  >ears,  u  to  cover  the  hnll  of  the  lord,  or  to  attend  on  his  lord  when  he 
••  goelh  to  warre,  or  the  like."     Cp.  Lilt.l  1 5. 
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session  wns  gnined  by  a  defective  tide,  it  was  liable  lobe  over- 
turiieit  by  shewing  that  defect  in  a  writ  of  entrj- ;  and  then  he 
must  have  been  driven  to  his  writ  of  right,  to  recover  his  just 
inheritance :  which  would  have  been  doubly  hard,  because 
during  the  time  he  was  himself  tenant,  he  could  not  establish 
his  prior  title  by  any  possessory  action.  The  law  therefore 
remits  him  to  his  prior  title,  or  puts  him  in  the  same  condition 
as  if  he  had  recovered  the  land  by  writ  of  entry.  Without 
tlie  remitter,  Fie  would  have  had  jiis^  el  seisinam  separate ;  a 
gootJ  right,  but  a  bad  possession :  now,  by  the  remitter,  be  hath 
the  most  perfect  of  all  titles,  j'wr/s  et  seisinae  conjtinctianem. 

III.  Bv  these  several  possessory  remedies  tlie  right  of  pos- 
session may  be  restored  to  him  that  is  unjustly  deprived  thereof. 
But  the  right  oi  possession  (thougli  it  carries  with  it  a  strong 
presumption)  is  not  always  conclusive  evidence  of  the  right  of 
properti/^  which  may  still  subsist  in  another  man.  For,  as  one 
man  may  have  the  ]>ossession,  and  another  tlie  right  of  posscS" 
t  191  j  sion,  which  is  recovered  by  these  possessorj*  actions;  so  one 
man  may  have  the  right  of  possession^  and  so  not  be  liable  to 
eviction  by  any  possessory  action,  and  another  may  have  the 
right  of  property,  which  cannot  be  otherwise  asserted  than  by 
the  great  and  final  remedy  of  a  writ  of  right,  or  such  corre- 
spondent writs  as  are  in  the  nature  of  a  writ  of  right. 

This  happens  principally  in  four  cases:  1.  Upon  disconti- 
nuance by  the  alienation  of  tenant  in  tail :  whereby  he  who 
had  the  right  of  possession,  hath  transferred  it  to  the  alienee ; 
and  therefore  his  issue,  or  those  in  remainder  or  reversion,  shall 
not  be  allowed  to  recover  by  virtue  of  tliat  possession,  which 
the  tenant  hatli  so  voluntarily  transferred.  2,  3.  In  case  of 
judgment  given  against  either  party,  whether  by  his  own  de- 
fault, or  upon  trial  of  the  merits,  in  any  possessory  action :  for 
such  judgment,  if  obtained  by  h'lm  who  hath  not  the  true  own- 
ership, is  held  to  be  a  species  of  deforcement ;  which  however 
binds  the  right  of  possession,  and  suffers  it  not  to  be  ever  again 
disputed,  unless  the  right  of  property-  be  also  provetl.  4.  In 
case  the  demandant,  who  claims  the  right,  is  barred  from  the^e 
pocaessory  actions  by  length  of  time  and  the  statate  of  Umitar' 
tions  before-mentioned :  for  an  imdisturbed  possessioD  fSn*  fifty 
years  ought  not  to  be  devested  by  any  thing,  but  a  very  clew 
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proof  of  the  absolute  right  of  property-  In  these  four  coses  the 
law  applies  the  remedial  instrument  of  either  the  writ  of  right 
itself,  or  such  other  writs  as  are  said  to  be  of  the  same  nature. 

1.  And  first,  upon  an  alienation  by  tenant  in  tail,  whereby 
the  estate-tail  is  discontinued,  and  the  remainder  or  reTersion 
is  by  failure  of  the  particular  estate  displaced,  and  turned  into 
a  mere  right,  the  remedy  is  by  action  of  formedon  {secundum 
formam  doni,)  which  is  in  the  nature  of  a  writ  of  right*,  and 
is  the  highest  action  tliat  tenant  in  tail  can  have  ^  For  he  can- 
not have  an  absolute  writ  of  right,  which  is  confined  only  to 
such  as  claim  in  fee- simple :  and  for  that  reason  this  writ  of 
formedon  was  granted  him  by  the  statute  dc  donls  or  Westm.  2.  r  192  "l 
I3Edw.L  C.L,  which  is  therefore  emphatically  called  his  writ 
of  right  ^  This  writ  is  distinguished  into  tliree  species :  a 
formedon  in  the  descender^  in  tlie  remainda;  and  in  the  reivrfei'. 
A  writ  o(for7riedon  in  the  descender  iielh,  where  a  gift  in  tail  is 
made,  and  the  tenant  in  tail  alienes  the  lands  entailed,  or  is 
disseised  of  them,  and  dies  ;  in  this  case  the  heir  in  tail  shall 
have  this  writ  of  formedon  in  the  descender ,  to  recover  these 
lands  so  given  in  tail,  against  liim  who  is  then  the  actual 
tenant  of  the  freeliold  ''.  In  which  action  the  demandant 
is  bound  to  state  the  manner  and  form  of  the  gift  in  tail, 
and  to  prove  himself  heir  sccttndum  fojinam  donL  A  for^ 
medon  in  the  remainder  lieth,  where  a  man  giveth  lands 
to  another  for  life  or  in  tail,  with  remainder  to  a  third  person  in 
tail  or  in  fee;  and  he  who  hath  the  particular  estate  dielh, 
without  issue  inheritable,  and  a  stranger  intrudes  upon  him  m 
remainder  and  keeps  him  out  of  possession  '.  In  this  case  the 
remainder-man  shall  have  his  writ  o? formedon  in  the  ranainder, 
wherein  the  whole  form  of  the  gift  is  st^^tcd,  and  the  happening 
of  the  event  upon  which  the  remainder  depended.  This  writ 
is  not  given  in  express  words  by  the  statute  de  donis;  but  is 
founded  upon  the  equity  of  the  statute,  and  upon  this  maxim 
in  law,  that  if  any  one  hath  a  right  lo  the  land,  he  ought  also 
to  have  an  action  to  recover  it.  A  formedon  in  the  reinnier 
lieth,  where  there  is  a  gift  in  tail,  and  afterwards  by  the  death 
of  the  donee  or  his  heirs  without  issue  of  his  body  the  reversion 

•  r»iich.L.267.  *> /toi.2ll,SI2. 
'Co.Litt.l336.  '/Wrf.Sn. 
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Mis  in  ui[X)n  the  donor,  his  heirs,  or  assigns :  in  such  case  the 
reversioner  shall  have  this  writ  to  recover  the  lands,  wherein 
Jie  shall  suggest  the  gift,  his  own  Ut!e  to  the  reversion  minutely 
derived  from  the  donor,  and  the  failure  of  issue  upon  which 
his  reversion  takes  place  *.  (12)  This  lay  at  common  lajr,  be- 
fore the  statute  de  fhniSf  if  the  donee  aliened  before  he  had 
performed  the  condition  of  the  gift,  by  having  issue,  and  after- 
wards died  without  any '.  The  time  of  limitatioti  in  a^/orntedan 
ft  C  193  3  by  statute  f  1  Jac.  L  c.  16.  is  twenty  years;  within  which  spate 
ft  of  time  ailer  his  title  accrues,  the  demandant  must  bring  his 

B  action,  or  else  he  is  ibr  ever  barred.  (13) 

P 


9U  Ix  the  second  case ;  if  the  ovmers  of  a  particular  estate, 
jks  for  Ufe,  in  dower^  by  the  courtesy,  or  in  fee-taU,  are  barred 


C19}  tt  CI  «imoai  tlKt^  la  nfatmeikm  m  the  reouiinder,  a  fee  itinple  is  of* 
tV^  wA  m  the  feffrter  alwa^s^  clduioed  ;  but  tlit;r«  are  imny  ivhoim  why 
Ith  ftfil  tif  ill  I  mw  ir>  oeccaBtri^,  »atl  why  the  putj-^  If  left  to  hia  locre 
«fil  of  righv  wquU  be  mhocit  a  profter  rcoiedy.  The  fee.-siDi{)le 
i»  r^»rJ  m  ^ttem  after  ili«  rqwscicfi  prti  tcDuacr  id  Uuif  w  hkh  may  have 
ert  .       '      •:nite  tfii:*? ;  btil  the  (fciRiuiJAiit  in  n  writ  of  right  rnu^t  a!' 

I^geaseiaa  in  hiiaaccttor  vitliui a  de6nite  €aiB  hefore  tie  wrU  ttudout; 
Unmb  ke  ^ght  make  chim,  therefore,  the  moment  that  his  title  accrued, 
Itt  i^gbt  be  baned  bj  tapae  of  time.  Whereas  ux/ormedomt  the  limitation 
nat  from  tbe  time  of  the  title  accnung,  and  the  demandant  can  only  be 
bMreil  bjr  1^  own  lacbcs. 

It  wffl  feUov  from  this,  diat  dMNigh  the  highest  vrit  may  be  lost,  and 
tke  mere  r^iAf  br  itself  become  incoBtestablc  by  uninterrupted  possession 
&r  suLtT  y«ars  («ee  post.  IM.Xyei  ibeiemay  t>e  cases  in  which,  at  any  inde< 
fuutr  tiine  after  saty  years,  not  merdy  the  inferior  remedies  of  the  writ  of 
cntnr  aoJ  ,/vr«w«ii-M  may  be  available,  but  even  bare  entry  itself  may  be 
ttificieat  lior  the  revovtfT  of  property.  See  Resolut.  sd.  Beril's  case, 
4R.n,b. 

(13)  It  Kk^t  scoB.  and  has  bee*  cortwidfd,  that  a  fresh  title  accrues  to 
tke  issue  in  taU  ofa  pcnoo,  who  bKbecabanedbj  dMbf^of  time,and 
dMrefore  that  such  t«ue  wouM  hare  aootber  tweaty  yean  in  which  to  bring 
lus/MrarAw.  But  if  this  cottrtnictioo  prenuled  at  all,  it  is  obvious  that  it 
would  eijualhr  prvrail  throv^  any  number  of  descents,  and  would  virtually 
repeal  the  stattiie  in  the  mmt  peraicious  manaer.  In  the  case  of  ToUom  r. 
X49V,  S  Brod.&  Bins.:})  7.  the  court  of  CJ*.  therefore  determined  that  the 
^ri'  descent  of  the  title,  within  twenty  year;  after  which  the  statute  n- 
qmret  theJormrd»m  to  be  sued  out,  is  the  descent  upon  that  daimant,  who, 
being  free  from  any  disability,  soflm  twenty  years  to  ehpK  without  amert- 
mg  his  r^t ;  and  consequently  that  the  bair  which  opcnles  opOD  him 
/    ctpallycooclodes  all  claiming  as  his  heirs. 
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of  the  right  of  possession  by  a  recovery  had  against  them, 
through  tlieir  default  or  non-appearaiice  in  a  possessory  action, 
they  were  absolutely  without  any  remedy  at  the  common  law: 
as  a  writ  of  right  does  not  he  for  any  but  such  as  claim  to  be 
tenants  of  tlie  fee-simple.  Therefore  the  statute  Westm.  2. 
13Ed.l.c.4.  gives  a  new  writ  for  such  persons,  after  their 
lands  have  been  so  recovered  against  them  by  default,  called 
a  ^uod  ei  deforceat ;  which,  though  not  strictly  a  writ  of  right, 
so  far  partakes  of  the  nature  of  one,  as  that  it  will  restore  tlie 
right  to  him,  who  hjis  been  thus  luuvariiy  deforcetl  by  his  own 
default  ™,  But  in  case  the  recovery  were  not  had  by  his  own 
default,  but  upon  defence  in  the  inferior  possessory  action,  this 
still  remains  final  with  regard  to  these  particular  estates,  as  at 
the  common  law :  and  hence  it  is,  that  a  common  recovery  (on 
a  writ  of  entry  in  ^xa  post)  had,  not  by  defanlt  of  the  tenant 
himself^  but  (after  his  defence  made  and  voucher  of  a  third 
person  to  warranty)  by  default  of  such  vouchee,  is  now  the 
usual  bar  to  cut  off  an  estate-tail ". 

S,  4,  Thirdly,  in  case  the  right  of  possession  be  barred  by 
a  recovery  upon  the  merits  in  a  possessory  action,  or  lastly  by 
the  statute  of  limitittions,  a  claimant  in  fee-simple  may  have  a 
mere  writ  of  right .-  which  is  in  it's  nature  the  highest  writ  in 
the  law",  and  lieth  only  of  an  estate  in  fee-simple,  and  not  for 
him  who  hath  a  less  estate.  This  writ  lies  concurrent!]/  with 
all  other  real  actions,  in  which  an  estate  of  fee-simple  may  be 
recovered:  and  it  also  lies  qftit'  them,  being  as  it  were  an  ap- 
peal to  the  mere  right,  when  judgment  hath  been  had  as  to  the 
possession  in  an  inferior  possessory  action  ^.  But  though  a 
writ  of  right  maybe  brought,  where  the  demandant  is  entitled  [  194'  ] 
to  the  possession,  yet  it  rarely  is  adviseable  to  be  brought  in 
such  cases;  as  a  more  expeditious  and  easy  remedy  is  had, 
without  meddling  with  the  property,  by  proving  the  demand- 
ant's own,  or  his  ancestor's,  possession,  and  their  illegal  ouster, 
in  one  of  the  possessory  actions.  But  in  case  the  right  of 
possession  be  lost  by  length  of  time,  or  by  judgment  against 
the  true  owner  in  one  of  these  inferior  suits,  there  is  no  other 
choice :  this  is  then  the  only  remedy  that  can  be  had ;  and  it 

•»  F.N.B.155,  "  F.N.B.J. 

"  SeeBookll.  eh.5I.  ►  F,N.B,I.5. 
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is  of  so  forcible  a  nature,  that  it  overcomes  all  obstacles,  and 
clears  all  objections  that  may  have  arisen  to  cloud  and  obscure 
the  title.  And,  after  issue  once  joined  in  a  writ  of  right,  the 
judgment  is  absolutely  final ;  so  that  a  recovery  had  in  this 
action  may  be  pleaded  in  bar  of  any  other  claim  or  demand.'' 

The  pure,  proper,  or  mere  writ  of  right  lies  only,  we  have 
said,  to  recover  lands  in  fee-simple^  unjustly  withheld  from 
the  true  proprietor.  But  there  are  also  some  otiier  writs 
which  are  said  to  be  in  the  natwe  of  a  writ  of  right,  because 
tlieir  process  and  proceeding  do  mostly  (though  not  entirely) 
agree  with  the  writ  of  right :  but  in  some  of  them  the  fee- 
simple  is  not  demanded ;  and  in  others  not  land,  but  some 
incorporeal  hereditamenL  Some  of  these  have  been  already 
mentioned,  as  the  writ  of  right  of  dcmoery  of  Jormedon,  Src.  and 
the  others  will  hereafter  be  taken  notice  of  under  their  proper 
divisions.  Nor  is  tlie  mere  writ  of  right  alone,  or  always, 
applicable  to  every  case  of  a  claim  of  lands  in  fee-simple  :  for 
if  the  lord's  tenant  in  fee-simple  dies  without  heir,  whereby  an 
escheat  accrues,  the  lord  shall  have  a  writ  of  escheat' ^  which 
is  in  the  nature  of  a  writ  of  right*.  And  if  one  of  two  or  more 
coparceners  deforces  the  other,  by  usurping  the  sole  posses- 
sion, the  party  aggrieved  shall  have  a  writ  of  right,  de  ration^ 
[  195  ]  abili parte  ^  .•  which  may  be  grounded  on  the<seisin  of  the  an- 
cestor  at  any  time  during  his  life  (14);  whereas  in  a  nnper  obiit 
(which  is  a  possessory  remedy " )  he  must  be  seised  at  the  time 
of  his  death.  But,  waving  these  and  other  minute  distiitc- 
tions,  let  us  now  return  to  the  general  writ  of  right. 

This  writ  ought  to  be  first  brought  in  tJie  court- baron*  of 
tlie  lord,  of  whom  the  lands  are  holden ;  and  tiien  it  Is  open 


F.N.B.6.  Co.Litt.t5S. 

F.N.B.H3. 

Booth,  1 35. 


'  F.N.B.9. 

"  Secpag.>S6. 

«  AptWDd.Mo.1.  11. 


(14)  A$  this  writ  lies  only  betweeo  privies  in  blood  claiming  under  the 
•lunc  ancestor,  it  is  obviounly  unimportant  whether  the  ancestor  died  aebed 
or  no.  The  tenant's  entry  it  in  virtue  of  iome  right  in  the  ancestor,  nd 
though  he  inMy  shew  in  answer  to  the  writ,  that  the  right  was  not  »uch  W 
the  demandant  ullegc«,  but  some  other,  the  proof  of  which  will  abate  tbe 
writ,  yet  both  are  agre«d  in  claiming  from  tiio). 
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or  patent :  but  jf  he  holds  no  court,  or  hath  waived  his  right 
remisit  airiavi  suam,  it  may  be  brouglit  in  the  king's  courls 
by  writ  oF  p-aecipe  originally  * ;  and  then  it  is  a  writ  of  right 
closed  i  being  directed  to  the  sheriff*  and  not  the  lord*.  Also, 
when  one  of  the  king's  immediate  tenants  in  capite  is  deforced, 
his  writ  of  right  is  called  a  writ  of  praecipe  in  capite^  (the  im- 
proper use  of  which,  as  well  as  of  tl)e  former  praecipe  quia 
dominus  remisit  atriam,  so  as  to  oust  the  lord  of  his  jurisdic- 
tion, is  restrained  by  magtta  carta*,]  and,  being  directed  to  the 
sheriff  and  originally  returnable  in  the  king's  court,  is  also  a 
writ  of  right  c/ose  •>.  There  is  likewise  a  little  writ  of  right 
close,  seamdum  consuetudinem  manerii,  which  lies  fi>r  the  king's 
tenants  in  antient  demesne  %  and  others  of  a  siniUar  nature'^,  to 
try  the  right  of  their  lands  and  tenements  in  the  court  of  the 
lord  exclusively".  But  llie  writ  of  right  patent  itself  may  also 
at  any  time  be  removed  into  the  county-court  by  writ  of  tolt  ^, 
and  from  thence  into  the  king's  courts  by  writ  of  pone'^  or 
recordari  Jacias,  at  the  suggestion  of  either  party  that  there  is 
a  delay  or  defect  of  justice". 

In  the  progress  of  this  action' the  demandant  must  allege 
some  seisin  of  the  lands  and  tenements  in  himself,  or  else  in 
some  person  under  whom  he  claims,  and  then  derive  the  right 
from  the  person  so  seised  to  himself;  to  which  the  tenant  C  ^^^  ] 
may  answer  by  denying  the  demandant's  right,  and  averring 
that  he  liaa  more  right  to  hold  the  lands  than  the  demandant 
has  to  demand  tliem :  and  this  right  of  the  tenant  being 
shewn,  it  then  puts  the  demandant  upon  the  proof  of  his 
title:  in  which  if  he  fiiils,  or  if  the  tenant  hath  shewn  a  bet- 
ter, the  demandant  and  his  heirs  are  perpetually  barred  of 
their  claim  j  but  if  he  can  make  it  appear  that  his  right  is  su- 
perior to  the  tenant's,  he  shall  recover  the  land  against  the 
tenant  and  his  heirs  for  ever.  But  even  this  writ  of  right, 
however  superior  to  any  other,  cantiot  be  sued  out  at  any  dis- 

'  F.N.B.2.     FmcIuL.3ia,  ^  (r.3.  e.l3.  i  9.    Old  Tenur.   i.  tenir. 

1  Booth,  91 .  m  socage.  Old  N.  B.  <•  ganlc,  f^  t.  hriefe 

*  Append.  No. I.  §  4.  de  rtcto  claut.     F.N.B.  U. 

*  c.  34.  '  Append.  No.  1.5  2. 
'F.N.B.  5.  «i6ic/.  §3. 
'SeebooWII.  ch.6.  "F.N.B.S.^. 

*  KitclMin,  lit.  copyhold.  »  Append.  No,  1- 5  5. 
•Bracton.  M.  e,H.  /.  4.  tr.\.  c.9. 
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tance  of  time.  For  by  the  antient  law  no  seisin  could  be  al- 
leged by  the  demandant,  but  from  the  time  of  Henry  the 
first";  by  tlie  statute  of  Merton,  20  Hen.  1 1 1,  c.  8.  from  the 
time  of  Henry  the  second  ;  by  the  statute  of  Westm.l.  3  Ed- 
ward I.  C.39.  from  the  time  of  Richard  the  first;  and  now,  by 
statute  32  Henry  VIII.  c.2.  seisin  in  n  writ  of  right  shall  be 
within  sixty  years.  So  that  the  possession  of  lands  in  fee-sim- 
ple uninterruptedly,  for  threescore  years,  is  at  j^resent  a  suffi- 
cient title  against  all  the  world  ;  and  cannot  be  impeached  by 
any  dormant  claim  whatsoever.  (15) 

1  HATE  now  gone  through  the  several  species  of  injury  by 
ouster  and  dispossession  of  the  freehold,  with  the  remedies 
applicable  to  each.  In  considering  which  I  have  been  un- 
avoidably led  to  touch  upon  much  obsolete  and  abstruse 
learning,  as  it  lies  intermixed  witfi,  and  alone  can  explain  the 
reason  of  tliose  parts  of  the  law  which  are  now  more  generally 
in  use.  For,  without  contemplating  the  whole  fabric  toge- 
ther, it  is  impossible  to  form  any  clear  idea  of  the  meaning 
nn<l  connection  of  those  tlisjoinlcd  parts  which  still  form  a 
considerable  branch  of  the  mo<lern  law ;  such  as  the  doc- 
trine of  entries  and  remitter,  the  levying  of  fines,  and  the 
suflPering  of  common  recoveries.  Neither  indeed  is  any  con- 
siderable part  of  that,  which  I  have  selected  in  this  chapter 
from  among  the  venerable  monuments  of  our  ancestors,  so 
absolutely  antiquated  as  to  be  out  of/brce,  though  the  whole 
15  certainly  out  of  use :  there  being  but  a  very  few  instances 
for  more  than  a  century  past  of  prosecuting  any  real  action 
for  land  by  writ  of  mtrj/,  assise,  ^/brmeriorij  writ  of  righ/,  or 
otherwise.  The  forms  are  indeed  preserved  in  tlie  practice 
of  common  recoveries :  but  they  are  forms  and  nothing  else ; 
for  which  tlie  very  clerks  tliat  pass  them  are  seldom  capable  to 
assign  the  reason.  But  the  title  of  lands  is  now  usually  tried 
in  actions  of  ejectment  or  trespass  ;  of  which  in  the  following 
chapters. 

k  GUav.  i.S.  c.S.     Co.Liit]U. 
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CHAPTEB    THE    ELEVENTH. 

OF  DISPOSSESSION,  or  OUSTEK,  of 
CHATTELS  REAL. 


XXAVING  in  the  preceding  chapter  considered  with  some 
attention  the  several  species  of  injury  by  dispossession  or 
ouster  of  the  ficekoldy  together  with  the  regular  and  well- 
connected  scheme  of  remedies  by  actions  real,  which  are 
given  to  the  subject  by  the  common  law,  either  to  recover  the 
possession  only»  or  else  to  recover  at  once  the  [lossession,  and 
also  to  establish  the  right  of  property  ;  the  method  whicli 
I  there  marked  out  leads  me  next  to  consider  injuries  by  ouster 
of  chattels  real ;  that  is,  by  amoving  tlie  possession  of  the  te- 
nant from  an  estate  by  statute-merchant,  statute-staple,  recog- 
nizance in  the  nature  of  it,  or  elegit ;  or  from  an  estate  for 
years. 

I.  Ouster,  or  amotion  of  possession,  from  estates  held  by 
statute,  recognizance,  or  degii,  is  only  liable  to  happen  by  a 
species  of  disseisin,  or  turning  out  of  the  legal  proprietor,  be- 
fore his  estate  is  determined  by  raising  tlie  sum  for  which  it  is 
given  him  in  pledge.  And  for  such  ouster,  though  tlie  estate 
be  merely  a  chattel  interest,  the  owner  shall  ha%'e  the  same 
remedy  as  for  an  injury  to  a  fireehotdj  viz.  by  assize  ot  novel 
disseisin*.  But  tltis  depends  upon  the  several  statutes,  which 
create  these  respective  interests'',  and  which  expressly  pro-  £  igg  ] 
vide  and  allow  this  remedy  in  case  of  dispossession.  Upon 
which  account  it  is  that  sir  Edward  Coke  observes  %  that 
these  tenants  are  said  to  hold  their  estates  ut  libemm  tenemen- 
tum,  mitil  their  debts  be  paid :  because  by  the  statutes  they 

•  F.N.B.  178.  Stat,  de  mercaioribui,  S?  Edw.  HI.  c». 

"  Sut.Weatm.  2.     13  Edw.  I.  c.  18.  8ut.  23  Hea.  VIII.  c.C.  §  9. 
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shall  have  an  assise,  as  tenants  of  the  freehold  shall  have ;  and 
in  that  respect  they  have  tlie  similitude  of  alreeliold*^. 


II.  As  for  ouster,  or  amotion  of  possession,  from  an  estate 
for  years;  this  happens  only  by  u  like  kind  of  disseisin,  ejec- 
tion, or  turning  out,  of  the  tenant  from  the  occupation  of  the 
land  during  tlie  continuance  of  hb  term.  For  tliis  injury  the 
law  has  provided  him  with  two  remedies,  according  to  the 
circumstances  and  situation  of  the  wrongdt)er :  the  writ  of 
ejcctionejinnae  ,-  which  hes  against  any  one,  the  lessor,  rever- 
sioner, remainder-man,  or  any  stranger,  who  is  himself  the 
wrongdoer  and  has  committed  the  injury  complained  of:  tuid 
the  wTit  of^ qiiare  ejccit  iiifra  fermiunm  ,-  which  lies  not  against 
the  wrongdoer  or  ejector  himself,  but  his  feoffee  or  other 
person  claimmg  under  him.  These  are  mixed  actions,  some- 
what between  real  and  personal ;  for  therein  are  two  tilings 
recovered,  as  well  restitution  of  the  term  of  years,  as  damages 
for  the  ouster  or  wrong. 

1.  A  WRIT  then  of  c/ectione  ^firmac,  or  action  of  trespass  in 
e^tmaity  lietli  where  lands  or  tenements  are  let  for  a  term  of 
years  ;  and  nftenvartls  the  lessor,  reversioner,  remainder-nian, 
or  any  stranger,  doth  eject  or  oust  the  lessee  of  his  term  *.  In 
this  case  he  shall  have  his  writ  of  ejection  to  call  the  defendant 
to  answer  for  entering  on  the  lands  so  demised  to  die  plain* 
tiir  for  a  term  that  is  not  yet  expired,  and  ejecting  him  ^  And 
by  this  writ  die  plaintiff  shall  recover  bock  his  term,  or  the 
remainder  of  it,  with  damages. 

£  200  ]  Since  the  disuse  of  real  actions,  this  mixed  proceeding  is 
become  the  common  method  of  trj'ing  the  title  to  lands  or 
tenements.  It  may  not  tlierefore  be  improper  to  delineate, 
with  some  degree  of  muiuteness,  it's  history,  tlie  manner  of  it's 
process,  and  the  principles  whereon  it  is  grounded. 

We  have  before  seen  *,  that  the  wTit  of  covenant,  for  breach 
of  die  contract  contained  in  the  lease  for  years,  was  antiently 
the  only  specific  remedy  for  recovering  a|pinst  the  Icji&or  a 


'Seebookll.  ch.ia 
•F.N.B.2ao, 
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term  from  which  he  had  ejected  hJs  lessee,  together  with 
damages  for  the  ouster.  But  if  the  lessee  was  ejected  by  a 
stranger,  claiming  under  a  title  superior ''  to  that  of  the  lessor, 
or  by  a  grantee  of  the  reversion,  (who  might  at  any  time  by 
a  common  recovery  have  destroyed  the  term ',)  though  the 
lessee  might  still  maintain  an  action  of  covenant  against  the 
lessor,  for  non-performance  of  his  contract  or  lease,  yet  he 
could  not  by  any  means  recover  the  term  itself.  If  the  ouster 
was  committed  by  a,  mere  stranger,  without  any  title  to  the 
land,  the  lessor  might  indeed  by  a  real  action  recover  pos- 
session of  the  freehold,  but  the  lessee  had  no  other  remedy 
against  the  ejector  but  in  damages,  by  a  writ  of  ejectioncjirmae, 
for  the  trespass  committed  in  ejecting  him  from  his  farm ''. 
But  afterwards,  when  the  courts  of  equity  began  to  oblige  the 
ejector  to  make  a  specific  restitution  of  the  land  to  the  party 
immediately  injured,  tlie  courts  of  law  also  adopted  the  same 
method  of  doing  complete  justice  j  and,  in  the  prosecution  of  a 
writ  of  ejectment,  introduced  a  species  of  remedy  not  warranted 
by  the  original  writ  nor  prayed  by  the  declaration,  (which  are 
calculated  for  damages  merely,  and  are  silent  as  to  any  resti-  (^  201  ] 
tution,)  vh.  a  Judgment  to  recover  the  term,  and  a  ivrit  of 
possession  thereupon  '.  This  method  seems  to  have  been  set- 
tled as  early  as  the  reign  of  Edward  IV.  ™ ;  though  it  hath 
been  said  "  to  have  first  begmi  under  Henry  VIL  because  it 
probably  was  then  first  applied  to  it's  present  principal  use, 
that  of  tr}-ing  the  title  to  the  land. 

The  better  to  apprehend  the  contrivance,  whereby  this 
end  is  effected,  we  must  recollect  that  the  remedy  by  eject- 

h  F.N.B.  145.  el    n  pat  knie  ou  grants  de  reversion 

*  See  book  II.  ch.9.  Irufe  de  caivtiant  vertiu  ton  knor,  et 

^  P,  Q  Rie.  II,   Ejectione  Jimiae  li'ett  countera  esixvicU counl,  ^c.     (J'rVj.  abr. 

fue  tin  actum  de  trc^Mui  en  ton  nature,  f.  tyect,  Jtrm.H.)     Sec  Bract.  1.4.  ir.l. 

el  It  jilainliff'  ne  recovera  son  terme  qve  c.36. 

<«t  a  tfnir,  nifnt  ftlut  que  en  tretpatt  '  See  Append.  No.  II.  §  4.  pnjpe^i*. 
home recoirradamaget pur  trapau matt  "  7  £rfu>.  /F,  6.  Per  Fairfax;  *» 
Jitit,  met  a  feter  ;  met  U  conoient  a  tuer  home  port  yect'ume  firmoe,  le  pUuntiff"  re- 
par  action  de  covenant  al  comen  law  a  ewera  tan  terme  qui  ett  arere,  ti  bitn 
rreovfrer  ton  tfme  ;  quod  tola  curia  come  in  quart  ^fedt  infra  terminam  j  et, 
coneetiit.  Et  }>er  Belknap,  la  comen  m  n\d  toil  arrere,  donquet  tout  in  da- 
ley  ett,  lou  home  est  outte  da  ton  terme  mages.  (Bro.  Mr.  t.  quare^cU  infn 
par  ettranger,  U  overti  ^eetUme  firmae  ternvMUm,  6.) 
vertM  ceu^  que  tujf  muU ;  et  til  soil  "  F.N.B.  ?S0. 
outte  par  ton  lettor,  briefe  de  covenant ; 
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xaent  is  in  it's  original  an  action  brought  by  one  who  hath 
a  lease  for  years,  to  repair  the  injury  done  him  by  disposses- 
sion. In  order  therefore  to  convert  it  into  a  method  of  trying 
titles  to  the  freehold,  it  is  first  necessary  that  the  claimant  do 
take  possession  of  the  lands,  to  empower  him  to  constitute  a 
lessee  for  years,  that  may  be  capable  of  receiving  this  injury 
of  dispossession.  For  it  would  be  an  offence,  called  in  our 
law  maintenance,  (of  which  in  the  next  book,)  to  convey  a  title 
to  another,  when  the  grantor  is  not  in  possession  of  the  land  ; 
and  indeed  it  was  doubted  at  first,  whether  this  occasional 
possession,  taken  merely  for  the  purpose  of  conveying  the 
title,  excused  the  lessor  from  the  legal  guilt  of  maintenance  *. 
When  therefore  a  person,  who  hatli  right  of  entry  into  lands, 
determines  to  accjulre  that  possession,  which  is  wrongfully 
withheld  by  the  present  tenant,  he  makes  (as  by  law  he  may) 
a  formal  entry  on  the  premises ;  and  being  so  in  the  posses- 
sion of  the  soil,  he  there,  u|X)n  the  land,  seals  and  delivers  a 
lease  for  years  to  some  third  person  or  lessee  :  and,  having  thus 
given  him  entry,  leaves  him  in  possession  of  the  premises. 
This  lessee  is  to  stay  upon  the  land,  till  tlie  prior  tenant,  or  he 
who  had  the  previous  possession,  enters  diereon  afresh  and 
ousts  him ;  or  till  some  other  person  (either  by  accident  or  by 
agreement  beforehand)  comes  upon  the  land,  and  turns  him 
[  202  ]  out  or  ejects  him.  For  this  injurj'  the  lessee  is  entitled  to  his 
action  of  ejectment  against  the  tenant,  or  diis  casual  ejector^ 
whichever  it  was  that  ousted  him,  to  recover  back  his  term 
and  damages.  But  where  this  action  is  brought  against  such 
a  casual  ejector  as  is  before  mentioned,  and  not  against  the 
very  tenant  in  possession,  the  court  will  not  suffer  the  tenant 
to  lose  his  possession  witliout  any  opportunity  to  defend  it. 
Wherefore  it  is  a  standing  rule,  that  no  plaintiff  shall  pro- 
ceed in  ejectment  to  recover  lands  against  a  casual  ejector, 
without  notice  given  to  the  tenant  in  possession,  (if  any  there 
be,)  and  making  him  a  defendant  if  he  pleases.  And,  in 
order  to  maintain  the  action,  tlie  plaintiff  must,  in  case  of  any 
defence,  make  out  four  points  before  the  court;  viz.  tiiUt 
lease,  entry y  and  ouster.  First,  he  must  shew  a  good  tUle  in 
his  lessor,  which  brings  the  mutter  of -right  e«lipdy  before 
th*  court;  tlien,  tliat  the  lessor,  Ixsing  seised  or  possessed  by 

*  ICb.R«|i.  Appea<i.  3i. 
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virtue  of  such  title,  did  make  him  the  kme  for  the  present 
term ;  thirdly,  that  he,  the  lessee  or  plaintiff,  did  enter  or 
take  possession  in  consequence  of  such  lease ;  and  then,  lastly, 
that  the  defendant  ousted  or  ejected  him.  Whereupon  he 
shall  have  judgment  to  recover  his  term  and  damages ;  and 
shall,  in  consequence,  have  a  icril  of  possession^  which  the 
sheriff  is  to  execute  by  delivering  him  the  undisturbed  and 
peaceable  possession  of  his  term. 

This  is  the  regular  method  of  bringing  an  action  of  ejecp^ . 

ment,  in  which  the  title  of  the  lessor  comes  collaterally  and 
incidentally  beftire  the  court,  iti  order  to  shew  the  injury  done 
to  the  lessee  by  this  ouster.  Tliis  method  must  be  still  con- 
tinued in  due  form  and  strictness,  (save  only  as  to  the  notice 
to  tlie  tenant,)  whenever  the  possession  is  vacant,  or  there  is 
DO  actual  occupant  of  the  premises;  and  also  in  some  other 
cases.  (1)  But,  as  much  trouble  and  formality  were  found  to 
attend  the  actual  making  of  the  lease^  entry,  and  ottstcfj  a.  new 
and  more  easy  method  of  trying  titles  by  writ  of  ejectment, 
where  there  is  any  actual  tenant  or  occupier  of  the  premises 
in  dispute,  was  invented  somewhat  more  than  a  century  ago, 
by  the  lord  chief  justice  Rolle  p,  who  then  sat  in  the  court  of 
upper  bench  ;  so  Cidle<l  during  the  exile  of  king  Charles  the 
second.  This  new  method  entirely  depends  upon  a  string  of  [  203  ] 
legal  fictions  j  no  actual  lease  is  made^  no  actual  entry  by 
the  plaui tiff,  no  actual  ouster  by  the  defendant;  but  all  are 
merely  ideal,  for  the  sole  purpose  of  trying  the  title.  To  this 
end  in  the  proceedings  ''  a  lease  for  a  term  of  years  is  stated 
to  have  been  made,  by  him  who  claims  title,  to  the  plaintiff 
who  brings  the  action,  as  by  John  Rogers  to  Richard  Smith, 

P  Styl.  Pract.  Keg.108.  (erfi/.1657.)  ■"  See  Append.  No.II.  $  1,3, 


(I)  The  reason  for  this  will  appear  in  tbe  following  page.  U  is  there 
stated  that  the  real  tenant  in  possession  is  always  ftcned  with  a  cop;  of  the 
declaration,  iind  an  aflidavit  of  that  service  is  tilways  made  before  the  courts 
will  bUow  judgment  to  be  signetl  against  tiie  casual  ejector.  Where  there 
is  HO  tenant  in  possession,  this  condition  cannot  be  compliei  with,  and 
therefore  the  form  of  proceeding  which  reqiiirw  it  cannot  be  adopted. 
Where  the  uction  is  brought  in  any  inferior  court  the  regular  method  must 
alto  be  adopted,  because  such  a  court  hns  no  authority  to  frame  a  consent* 
rule,  or  compel  the  performance  of  it.   Adams  on  Eject.  175.  295. 
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which  plaintiff  ought  to  be  some  real  person,  and  not  merely 
an  ideal  fictitious  one  who  hath  no  existence,  as  is  frequently 
thougli  unwarrantably  practised '  (2) ;  it  is  also  stated  that 
Smitl)  the  lessee  entered;  and  that  the  defendant  William 
Stiles,  who  is  called  the  casital  ejectm-f  ousted  him ;  for  which 
ouster  he  brings  this  action.  As  soon  as  this  action  is  brought, 
and  the  complaint  fully  stated  in  the  declaration  ',  Stiles,  tlie 
casual  ejector,  or  defendant,  sends  a  written  notice  to  the 
tenant  in  possession  of  the  lauds,  as  George  Saunders,  in- 
forming him  of  the  action  brought  by  Richard  Smith,  and 
transmitting  him  a  copy  of  the  declaration :  withal  assuring 
him  tliat  he,  Stiles  the  defendant,  has  no  title  at  aU  to  the 
premises,  and  shall  make  no  defence ;  and  therefore  advising 
the  tenant  to  appear  in  court  and  defend  his  own  title :  other- 
wise he,  tlie  casual  ejector,  will  suffer  judgment  to  be  had 
against  him ;  and  thereby  the  actual  tenant  Saunders  will 
inevitably  be  turned  out  of  possession ',  On  receipt  of  this 
friendly  caution,  if  tlie  tenant  in  possession  does  not  witliin 
a  limited  time  apply  to  the  court  to  be  admitted  a  defendant 
in  the  stead  of  Stiles,  he  is  supposed  to  have  no  right  at  all ; 
and,  upon  judgment  being  had  against  Stiles  die  casual  ejector, 
Saunders  tlie  real  tenant  will  be  turned  out  of  possession  by 
the  sheriff. 


But,  if  the  tenant  in  possession  applies  to  be  made  a  de- 
fendantt  it  is  allowed  him  upon  this  condition ;  that  he  enter 
into  a  rule  of  court"  to  confess,  at  the  trial  of  the  cause,  three 
of  the  four  requisites  for  the  maintenance  of  the  plaintiff's 
action ;  viz,  the  lease  of  Rogers  the  lessor,  the  entry  of  Smith 


'  6  Mod.  309. 

•  Append.  No.  11.  4  a 


•Append]  No.  1 1.  52. 
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(»)  This  is  now  the  almost  invariable  pracdce,  and  there  seems  to  be 
fome  convenience  in  it,  ajid  no  solid  objection  to  it  It  was  reprobated  in 
the  case  cited  above,  because  it  was  laid  that  thereby  the  defendant  might 
low  his  costs,  if  the  result  of  the  suit  was  in  his  favour,  there  being  no  per- 
soB  responsible  oit  the  record.  But  it  u  now  always  a  part  of  the  consent- 
rule,  that  in  such  cose  the  lessor  of  the  plnintiti' will  pay  the  costs,  and  the 
court*  will  enforce  a  performance  of  that  undcrioking  by  aiiachment, 
of  the  person  where  no  privilege  intervenes,  and  of  the  goo(b  and  chattels, 
where  the  party's  person  is  protected.    Adams  on  Eject.  230.  233. 
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the  plaintiff,  and  his  oitster  by  Saunders  himself,  now  'made 
the  defendjint  instead  of  Stiles  t  which  requisites  being  wholly 
fictitious,  should  the  defendant  put  the  plaintiff  to  prove  them, 
he  must  of  course  be  nonsuited  for  want  of  evidence;  but  by 
such  stipulated  confession  of  lease^  ^^tn/t  und  ouster,  the  trial 
will  now  stand  upon  the  merits  of  the  title  only.  (3)  Tliis  done, 
the  declaration  is  altered  by  inserting  the  name  of  George 

(3)  The  defendant  is  now  also  obliged  to  confess  his  own  possession  of 
the  premises  at  the  time  of  the  service  of  the  declaration.  Unless  he  was 
at  that  time  the  tenant  in  possession,  the  action  was  brought  against  the 
wrong  persow,  and  therefore  it  was  a  necessary  step  in  the  plaintiff's  proof, 
but  as  it  was  a  point  totally  nnconnccted  with  the  title,  the  requiring  such 
proof,  (which  iu  many  case-Sj  where  Ian  J  was  sought  to  be  recovered  with  no 
dwelling  house  on  it,  was  difficult  to  be  given),  was  contrary  to  the  true  intent 
and  meaning  of  liie  consent-ride.  See  Reg.  Gen,  K.  D.  4  B.  &  A,  106.  and 
C  P.  2  Broii.  Sc  Bing.  470.  In  one  case,  the  plaintifTis  by  a  recent  statute, 
1  Geo.IV.  C.S7.,  entitled  to  call  npon  the  tenant  for  a  still  further  under- 
taking before  the  court  can  admit  liim  to  defend.  As  tlie  writ  of  possession 
follows  the  judgment,  and  the  judgment  cannot  be  entered  up  till  tiie 
tcnn  foUownng  the  trial,  a  great  tcii)[)tation  was  held  out  to  fraudulent  te- 
nants to  apply  to  be  made  defendants,  since  time  was  gained  to  carry  off 
the  crops,  and  the  landlord  was  left  to  an  unprofitable  action  for  the  mesne 
profits.  By  this  statute,  therefore,  where  the  tenant  has  held  under  a  lease 
or  agreement  in  writing,  and  his  interest  having  expired  or  been  lawfully 
determined,  holds  over  after  lawful  demand  in  writing  of  the  [jossession,  he 
may  be  compelled  to  undertake  in  case  of  a  verdict  for  the  plaintiff  to  give 
him  a  judgment  as  of  the  term  next  preceding  the  trial ;  and  also  to  enter 
into  a  recognizance  by  himself  and  two  sufficient  sureties  in  a  reasonable 
Him,  conditioned  to  pay  the  costs  and  damages  recovered  by  the  plaintiff 
in  the  action.  The  court  has  power  to  impose  one  or  both  of  these  con- 
ditions on  hint ;  but  unless  he  complies  with  the  rule  a.s  modified  by  the 
court,  he  will  not  be  admitted  defendant,  and  the  plaintiff  will  at  once  ob- 
tain judgment  against  the  casual  ejector.  To  prevent,  however,  any  in- 
justice which  might  follow  in  a  cose  where  the  tenant  gave  the  required 
undertaking,  if  the  judgment  thus  antedated  should  be  immediately  exe- 
cuted on  an  erroneous  verdict  in  favour  of  the  landlord,  the  Jd  sect,  pro- 
vides, that  if  it  appears  to  the  judge  that  the  finding  of  the  jur>'  was  con- 
trary to  the  evidence,  he  may  order  a  stay  of  execution  till  the  fifth  day  of 
the  next  terra ;  and  in  all  cases  he  is  required  to  make  this  order  at  the 
request  of  the  defendant,  in  case  he  shall  forthwith  undertake  to  find,  and 
within  four  days  actually  find  security  in  a  reasonable  sum  directed  by  the 
Judge,  conditioned  not  to  commit  any  waste,  or  act  in  nature  thereof,  or 
other  wilful  damage,  and  not  to  sell  or  carry  off  any  standing  crops,  hay, 
straw,  or  manure  from  the  day  of  the  verdict  to  the  day  of  its  being  set 
aside,  or  execution  made  on  the  judgment.  And  by  §  6.  if  the  result  of  the 
trial  is  against  the  lamllord  proceeding  under  this  act,  and  compelling  the 
tenant  to  find  the  bail  specified  in  §  J .,  the  tenant  shall  have  judgment  with 
double  costs. 


S04 


PKIVATE 


BookUI. 


Saunders  instead  of  William  Stiles,  and  the  aiuse  goes  down 
to  trial  under  the  name  of  Smith,  (the  plaintiff,)  on  the  demise 
of  Rogers,  (the  lessor,)  arrainst  Saunders,  the  new  defendant- 
And  therein  the  lessor  of  the  plaintiff  is  bound  to  make  out  a 
clear  title,  otherwise  his  fictitious  lessee  cannot  obtain  judg- 
ment to  have  possession  of  the  land  for  the  term  supposed  to 
be  granted.  But,  if  the  lessor  makes  out  his  title  in  a  satis- 
tactor)'  manner,  then  judgment  and  a  writ  of  possession  shall 
go  for  Richard  Smith  the  nominal  plaintiff,  who  by  this  trial 
has  proved  the  right  of  John  Rogers,  his  sup|M)sed  lessor. 
Yet,  to  prevent  fraudulent  recoveries  of  tlie  possession,  by 
collusion  with  the  tenant  of  the  land,  all  tenants  are  obliged 
by  statute  1 1  G.  II.  c,19.  on  pain  of  forfeiting  three  years'  rent, 
to  give  notice  to  their  landlords,  when  served  with  any  de- 
claration in  ejectment :  and  any  landlord  may  by  leave  of  the 
court  be  ntatle  a  co-dcfciiflant  to  the  action,  in  case  the  tenant 
himself  appears  to  it:  or  if  he  make*>  default,  though  judg- 
ment must  be  then  signed  against  the  casual  ejector,  yet 
execution  shall  be  stayed,  in  case  the  landlord  applies  to  be 
made  a  defendant,  and  enters  into  the  common  rule ;  a  right, 
which  indeetl  the  landlord  had,  long  before  the  provision  of 
this  statute  * ;  in  like  manner  as  (previous  to  the  statute  of 
\Vestm.2.  C.3.)  if  in  a  r'>al  action  the  teniuu  of  the  freehold 
made  default,  the  remainder-man  or  reversioner  had  a  right 
to  come  in  and  defend  the  possession  ;  lest,  if  judgment  were 
hail  against  the  tenant,  the  estate  of  those  behind  should 
be  turned  to  a  naked  right  *.  But,  if  the  new  defendants, 
whether  landlord  or  tenant,  or  both,  after  entering  into  the 
common  rule,  fail  to  appear  at  the  trial,  and  to  confess  lease, 
entry,  and  ouster,  the  plainliff,  Smith,  must  indeed  be  there 
r  205  ]  nonsuited,  for  want  of  proving  those  requisites  ;  but  judgment 
will  in  the  etui  be  enteretl  against  the  casual  ejector  Stiles ; 
for  the  condition  on  which  Saunders,  or  his  landlord,  was 
admitted  a  defendant  is  broken,  ojul  therefore  tlte  plaintiff  is 
put  again  in  the  same  situation  as  if  he  never  had  appeared 
at  all ;  the  consequence  of  which  (we  have  seen)  would  have 
been,  that  judgment  would  have  been  entered  for  the  plaintiff, 
and  the  sherifi^  by  virtue  of  a  writ  for  that  purpose,  would 


*  St7l.Pran.Ilvg.  106.111.965. 
7Mod.70.  Stik.2S7,    Durr.1301. 
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have  turned  out  Saunders,  and  delivered  possession  to  Smith. 
The  same  process  therefore  as  would  have  been  had,  pro- 
vided no  conditional  rule  had  been  ever  made,  must  now  be 
pursued  as  soon  as  the  condition  is  broken.  (*) 

The  damages  recovered  in  these  actions,  though  formerly 
their  only  intent,  are  now  usually  (since  the  title  has  been  con- 
sidered ns  the  principal  question)  very  small  and  inadequate; 
amounting  commonly  to  one  shilling,  or  some  other  trivial  sum. 
In  order  therefore  to  complete  the  remetly,  when  the  possession 
has  been  long  detained  from  him  that  had  ihe  right  to  it,  an 
action  of  trespass  also  lies,  after  a  recovery  in  ejectment,  to 
recover  the  mesne  profits  which  the  tenant  in  possession  has 
wrongfully  received.  Which  action  may  be  brouglit  in  the 
name  of  either  the  nominal  plaintiff  in  the  ejectment,  or  his 
lessor,  against  the  tenant  in  possession  :  whether  he  be  made 
party  to  the  ejectment,  or  suffers  judgment  to  go  by  default ". 
In  this  case  the  judgment  in  ejectment  is  conclusive  evidence 
against  the  defendant,  for  all  profits  which  have  accruetl  since 
the  date  of  the  demise  stated  in  the  former  declaration  of  the 
plaintiff;  but  if  the  plaintiff  sues  for  any  antecedent  profits,  the 
defendant  may  make  a  new  defence.  (5) 

"  4  Ban.  «68. 


(4)  There  ts  still  one  case  in  which  even  under  the  "  new  metbod"  the 
pljiintifiT  is  conipfllcd  to  make  an  actuul  entry,  and  can  only  tJale  his  right 
to  recover  from  such  entry.  This  ii,  where  the  deTcndanthaii  strengthened 
hit  title  by  levying  a.  fine  with  proclamations  according  to  the  statute  of 
fine*,  4H.7.  C.24.  (See  bookll.  p.352.)  Stich  a  fine  by  the  words  of 
the  statute  can  only  be  avoided  "  by  way  of  action  or  lawful  entry"  pur- 
sued with? n  a  certain  time.  Ejectment  w  as  not  a  form  of  action  in  use  at 
the  time  of  passing  this  statute,  and  therefore  has  been  held  not  to  be  com- 
prised within  the  words  "  by  way  of  action."  An  actual  entry  must  there- 
fore be  made  I'ot  the  purpose.     Doc  v.  Watti,  9  East,  17. 

(5)  In  order  to  obviate  the  delay  and  expense  of  a  second  action  for  the 
mesne  profits,  it  is  enacted  by  the  1  Geo. 4.  c.87.  ^2.  that  in  all  ejectments 
between  landlord  and  tenant,  where  the  latter  has  had  due  notice  of 
trial,  the  former  shall  not  be  nonsuited  for  default  of  the  defendant's  ap> 
pcarance,  but  the  consent-rule  shall  be  sufficient  evidence  of  the  facts 
stated  in  it;  and  as  wclJ  in  such  ca«e  as  in  that  of  his  due  appearance  and 
confession,  the  plaintiff  may  go  on  after  proving  his  right  to  recover,  to  give 
evidence  of  the  mesne  profits,  and  the  jury  shall  give  their  verdict  on  the 
whole  matter,  both  as  to  the  title  and  mesne  profits. 

The 
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Such  is  the  modern  way  of  obliquely  bringing  in  question 
the  title  to  lands  and  tenement,  in  order  to  try  it  in  this  colla- 
teral maimer ;  a  method  which  is  now  universally  adopted  in 
almost  every  case.  It  is  founded  on  the  same  principle  as  the 
antient  writs  of  assise,  being  calculated  to  try  the  mere  posses- 
son/  title  to  an  estate;  and  hath  succeeded  to  those  real  actions, 
[  206  ]  as  being  infinitely  more  convenient  for  attaining  the  end  of 
justice :  because  the  form  of  the  proceeding  being  entirely  fic- 
titious, it  is  wliolly  ill  the  power  of  the  court  to  direct  the  ap- 
plication of  diat  fiction,  so  as  to  ]irevent  fraud  and  chicane,  and 
eviscerate  the  very  truth  of  the  title.  The  writ  of  ejectment 
and  it's  nominal  parties  (as  was  resolved  by  all  llie  judges') 
are  "  judicially  to  be  considered  as  the  fictitious  form  of  an 
"  action,  really  brought  by  the  lessor  of  the  plaintiff  against  the 
*'  tenant  in  jX)ssession :  invented,  under  the  controul  and 
'*  power  of  the  court,  for  the  advancement  of  justice  in  many 
"  respects*;  and  to  force  the  parties  to  go  to  trial  on  the  merits, 
"  without  being  intangled  in  the  nicety  of  pleadings  on  either 
««  side." 


But  a  writ  of  ejectment  is  not  an  adequate  mean  to  try  the 
title  of  all  estates;  for  on  those  tilings,  whereon  an  entry  can- 
not in  fact  be  made,  no  entry  shall  be  supposed  by  any  fiction 
of  the  parties.  Therefore  an  ejectment  will  not  lie  of  an  ad- 
vowson,  a  rent,  a  common,  or  other  incor|>oreal  hereditament  * : 
except  for  tithes  in  tlic  hands  of  lay  impropriators,  by  tlie  ex- 
press purview  of  statute  iJ2  Hen.\'IlI.  c.7.  which  doctrine  hath 


r  Midi.  33  Om.II.  4  Biur.66S. 


'  Browiil.139.  Cro.Cv.499.Stis.  54. 


The  judgment  is  conclusive  only  iB  to  such  fiictJM  were  neceaMrily  proved 
or  admitted  in  order  to  obtain  it :  it  does  not,  thererore,  as (tated  in  the  text, 
conclude  the  defendant  for  all  profits  whtrh  have  accrued  since  the  datr  ^ 
the  (k-mi*c,  because  the  tlcfcndatit  is  only  liable  to  account  for  the  profits 
from  the  time  at  which  he  came  into  possession,  and  this  may  have  been 
long  subsequent  to  the  date  of  the  demise,  it  being  only  necessary  to  the 
judgment,  that  lie  should  have  been  in  possession  when  the  declaration  wu 
served  on  him.  The  plaintifF,  therefore,  must  prove  the  defeodant's  pos- 
session for  any  period  prior  to  the  sen-icc  of  the  declurution,  for  which  he 
seeks  to  make  him  accountable;  and  he  must  prove  the  Kd/iw  of  the  profits 
entirely ;  as  to  that  the  juilgnicnt  raises  no  inference.  The  defendant  also 
may  plead  the  statute  of  limitations,  and  protect  himself  from  any  demand 
farther  back  tlinit  the  last  six  years. 
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since  been  extended  by  analogy  to  tithes  in  the  hands  of  the 
clergy  • :  nor  will  it  lie  in  such  coses,  where  the  entry  of  him 
that  hath  right  is  taken  away  by  descent,  discontinuance, 
twenty  years'  dispossession,  or  otherwise. 

Thfs  action  of  ejectment  is  however  rendered  a  very  easy 
and  expeditious  remedy  to  landlords  whose  tenants  are  in  ar- 
rere,  by  statute  tGeo.  II.  c.28-  whicli  enacts,  that  every  land- 
lord, who  hulfi  by  his  lease  a  right  of  re-entry  in  case  of  non- 
payment of  rent,  wlien  half  a  year's  rent  is  due,  and  no  sufficient 
distress  is  to  be  had,  may  serve  a  declaration  in  ejectment  on 
his  tenant,  or  fix  the  same  upon  some  notorious  part  of  the  pre- 
mises, which  shall  be  valid,  without  any  formal  re-entry  or 
previous  demand  of  rent.  And  a.  recovery  in  such  ejectment 
shall  be  final  and  conclusive,  both  in  law  and  eijuity,  unless 
the  rent  and  all  costs  be  paid  or  tendered  witliin  six  calendar 
months  afterwards.  (6) 

2,  The  writ  of  qnare  ejccit  infra  terminum  lieth,  by  the  an-  [  207  ] 
tient  law,  where  the  wrongdoer  or  ejector  is  not  himself  in 
possession  of  the  lands,  but  another  who  claims  under  him. 
As  whore  a  man  leaseth  lands  to  another  for  years,  and,  after, 
the  lessor  or  reversioner  entereth,  and  uiaketh  a  feoffment  in 
fee,  or  for  life,  of  the  same  lands  to  a  stranger :  now  the  lessee 
cannot  bring  a  writ  of  (jecliotie  ^rmac  or  ejectment  against  the 
foeffee;  because  he  did  not  eject  him,  but  the  reversioner: 
neither  can  he  have  any  such  action  to  recover  his  term  against 
the  reversioner,^  who  did  oust  him  ;  because  he  is  not  now  in 
possession.     And  upon  that  account  this  writ  was  devised,  upon 

•  Cro.Car.SOl.  2  Lord  Raym.7B9. 


(6)  A  third  benefit  u  giren  by  this  statute,  which,  accordimg  to  the  case 
of  Roe  V.  Davit,  7  East, 363.,  is  available  to  the  iaiullonleven  wlien  a  suffi- 
cient iliBtress  is  to  be  hud.  Before  its  enactment,  the  court  exercised  a  ilis- 
crctionory  power  of  staying  the  InridlorJ's  proceedings  at  /inr/  ttagr  of  them, 
upon  payment  of  the  rent  in  arrcar  with  costs.  By  the  fourth  section,  this 
discretion  is  taken  nway;  the  court  cannot  do  it  after  trial,  and  must  do  it 
if  the  application  is  properly  made  before. 

By  the  second  section,  the  right  of  any  mortgagee  of  the  term  not  in 
possession  is  preserved  upon  payment  of  the  rent, and  all  costs  and  damage* 
to  the  landlord  within  six  months  after  execution  lericd. 
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the  equity  of  the  statute  Westm>  2.  c.  24>.  as  m  a  case  where  no 
adequate  remedy  was  already  jprovided  **•  (7 }  And  tlie  ajctioti 
b  brought  a^nst  the  feoffee  for  deforcing,  or  keeping  out,  the 
criginal  lessee,  during  die  cotitinuance  of  his  term;  and  hereiOi 
as  in  the  ejectment,  the  plaintiff  shall  recover  so  much  of  the 
term  as  remains ;  and  also  shall  have  actual  damages  for  that 
portion  of  it,  whereof  he  has  been  unjustly  deprived.  But 
since  the  introduction  of  fictitious  ousters,  whereby  the  title 
may  be  tried  i^aiost  any  tenant  In  possesion,  (by  what  means 
soever  he  acquired  it,)  and  the  subsequent  recovery  of  damages 
by  action  of  tresp^s  for  mesne  profits,  this  action  is  Mien 
Into  disuse. 

"  F.N.B.  19S. 


(T)  The  lessee  was  not  in  muny  caves  ngcetiari/y  driven  tohii  quart  ^teit, 
4c-  because  if  be  re-ealered,  &s  he  niight,  on  the  feoiT^e,  and  wns  ngoin 
ousted  by  dim,  ht  was  iheo  in  a  conditioa  to  caaintain  ejcctione  Jirmce 
Bgainit  him.  F,  N.  B.  198. 
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CHAPTER     THE     TWELFTH. 


OF  TRESPASS. 


TN  the  two  preceding  chapters  wc  have  considered  such  in- 
juries to  real  property,  iis  consisted  in  an  ouster,  or  amo- 
tion of  the  possession.  Those  which  remain  to  be  discussed 
are  such  as  nia}'  be  offered  to  a  man's  real  property  without 
any  amotion  from  it. 

The  second  species  therefore  of  real  injuries,  or  wrongs 
that  affect  a  man's  lands,  tenements,  or  hereditaments,  is  that 
of  trespass.  Trespass,  in  it's  largest  and  most  extensive  sense, 
signifies  any  transgression  or  offence  against  the  law  of  nature, 
of  society,  or  of  the  country  iu  whicli  we  Jive ;  whether  it  re- 
lates to  a  man's  person,  or  his  property.  Therefore  beating 
another  is  a  trespass;  for  which  (as  we  have  formerly  seen) 
an  action  of  trespass  vi  ct  armis  in  assault  and  battery  will  lie; 
taking  or  detaining  a  man's  goods  are  respectively  trespasses ; 
for  which  an  action  of  trespass  vi  et  armisy  or  on  the  case  in 
trover  and  conversion,  is  given  by  the  law :  so  also  non-per- 
formance of  promises  or  undertakings  is  a  trespass,  upon  whicli 
an  action  of  trespass  on  the  case  in  assumpsit  is  grournf  ed :  and, 
in  general,  any  misfeasance  or  act  of  one  man  whereby  another 
is  injuriously  treated  or  damnified,  is  a  transgression  or  tres- 
pass in  it's  largest  sense ;  for  which  we  have  already  seen  * 
that  whenever  the  act  itself  is  directly  and  immediately  inju- 
rious to  the  person  or  property  of  another,  and  therefore  ne-  [  209  ] 
cessarily  acconrpanJed  with  some  force,  an  action  of  trespass  vi 
et  armis  will  lie ;  but,  if  the  injury  is  only  consequential,  a 
special  action  of  trespass  on  the  case  may  be  brought. 

•  S«e  p«g.  1 23. 
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But  in  the  limited  and  confined  sense,  in  which  we  are  at 
present  to  consider  it,  it  signifies  no  more  than  an  entry  on 
another  man's  ground  without  a  lawful  authority,  and  doing 
some  damage,  however  inconsiderable,  to  his  real  property. 
For  tlie  right  of  meum  and  tttum,  or  property  in  lands,  being 
once  established,  it  follows  as  a  necessary  consequence,  that 
this  right  must  be  exclusive;  that  is,  that  the  owner  may  re- 
tain to  himself  the  sole  use  and  occupation  of  his  soil :  every 
entry  therefore  thereon  witliout  the  owner's  leave,  and  espe- 
cially if  contrary  to  his  exprefs  order,  is  a  trespass  or  trans- 
gressioiu  The  Roman  laws  seem  to  have  made  a  direct  pro- 
hibition necessary,  in  order  to  constitute  this  injury  :  "  qtii  ali- 
"  enum  Jundum  ingreditiiry  potest  a  domino  si  is  paeviderit 
*^  prohibcri  ne  ingrediatur^"  But  tlie  law  of  England,  jusdy 
considering  that  luuch  inconvenience  may  happen  to  the  owner, 
before  he  has  an  opportunity  to  forbid  tlie  entry,  has  carried 
the  point  much  farther,  and  has  treated  every  entry  upon  an- 
other's lands  (unless  by  the  owner's  leave,  or  in  some  very  par- 
ticular cases,)  as  an  injury  or  wrong,  for  satisfaction  of  which 
an  action  of  trespass  will  lie;  but  determines  the  quantum  of 
that  satisfaction,  by  considering  how  tar  the  offence  was  wilful 
or  ina<;(vertent,  and  by  estimating  the  value  of  the  actual  damage 
sustained. 

<^ 

Every  unwarrantable  entry  on  another's  soil  the  law  cntiUes 

a  trespass  by  breaking  his  dose  .•  the  words  of  tlie  writ  of  tres- 
pass commanding  the  defendant  to  shew  cause  quare  dausum 
qiwrentis  Jregit.  For  every  man's  land  is  in  the  eye  of  die  law 
inclosed  and  set  apart  from  his  neighbour's :  and  Uiat  either 
by  a  visible  and  material  fence,  as  one  field  is  divided  from 
another  by  a  hedge ;  or,  by  an  ideal  invisible  boundary,  existing 
[  210  ]  **nly  '"  ^^^  conlemplatioa  of  law,  as  when  one  man's  land  ad- 
joins to  another's  in  the  same  field.  And  every  such  entry  or 
breach  of  a  man's  close  curries  necessarily  along  with  it  some 
damage  or  other ;  for,  if  no  otlier  special  loss  can  be  assigned, 
yet  still  the  words  of  the  writ  it-self  speciiy  one  general  damage, 
viz.  the  treading  down  and  brubing  his  herbage  ^ 


One  must  have  a  property  (either  absolute  or  temporary) 
*  /tu(.8.l.lS.  <  F.M.B.  67,  88. 
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^ 


ill  the  soil,  nntl  ncliial  possession  by  ciUry,  to  be  able  to  main- 
tain an  action  of  trespass;  (I)  or,  at  lenst,  it  is  requisite  that 
the  party  have  a  lease  and  possession  of  the  vesture  and  her- 
bage of  the  land  **.  Thus  if  a  meadow  be  divided  annually 
among  the  parishioners  by  lot,  then  after  each  person's  several 
portion  is  allotted,  they  may  be  rcs;peclively  capable  of  main- 
taining an  action  for  the  breach  of  their  several  closes  " :  for 
they  have  an  exclusive  interest  and  freehold  therein  for  the 
time.  But  before  entry  and  actual  possession,  one  cannot 
maintaih  an  action  of  trespass,  though  he  hath  the  freehold  in 
law  \  And  therefore  an  heir  before  entry  cannot  have  this 
action  against  an  abator;  though  a  disseisee  might  have  it 
against  the  disseisor,  for  tlie  injury  done  by  the  disseisin  itself, 
at  which  time  the  plain  tiff  was  seised  of  the  land  ;  but  he  cannot 
have  it  for  any  act  done  after  the  disseisin,  until  he  hath  gained 
possession  by  re-entry,  and  then  he  may  weH  maintain  it  for  the 
intermediate  damage  done  ;  for  after  his  re-entry  the  law,  by  a 
kind  o(Jus  posfliminii,  supposes  the  freehold  to  have  all  along 
continued  in  him  ^.  Neither,  by  the  common  law^,  in  case  of 
an  intrusion  or  deforcement,  could  the  party  kept  out  of  pos- 
session sue  the  wrongdoer  by  a  mode  of  redress,  which  was 
catculated  merely  for  injuries  committed  against  the  land  while 
in  the  possession  of  the  owner.  But  now  by  the  statute  6  Anne, 
C.18.,  if  a  guardian  or  trustee  for  any  infant,  a  husband  seised 
jtire  Kxoris,  or  a  person  having  any  estate  or  interest  detemn in-  [  211  3 
able  upon  a  life  or  lives,  shall,  after  the  determination  of  their 
respective  interests,  hold  over  and  continue  in  possession  of  the 
lands  or  tenements,  without  the  [^express]]  consent  of  the  person 
entitled  thereto,  tljey  ore  adjudged  to  be  trespassers;  and  any 

*  Dja.SSS.     2  Roll.  Abr549.  ^ '2  Roil  Abr. 553^ 


f  1)  By  the  terras  "  property  either  absolute  or  temporary,"  the  student 
might  be  led  to  suppost,  tliat  this  action  is  only  matntninabk  by  one 
who  is  bwful  owner,  or  lawfully  in  possession.  But  the  action  is  founded 
on  powe«6toit,  not  on  title ;  in  his  original  complaint,  the  plaintifF  relies 
only  on  his  posseseion,  and  discloses  no  title:  nor  will  he  Ire  bound  to 
prove  any,  unless  the  defendant  destroys  the  presumptii)n  nrising  from  h« 
potcesiion  by  shewing  n  title  pnm&facic  good  in  himself.  Even  if  it  should 
appear  clearly  that  the  pluintift''s  possession  was  wrongful,  he  will  recover 
damages  in  case  the  defendant  is  also  a  wrongdoer,  and  has  no  title  to 
rely  on.  Graham  v.  Peat,  1  Enst,81'4.  CalferU  v.  Cowper,  1  Taunt. 547. 
vol..  III.  n 
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reversioner  or  remainder-man  expectant  on  any  life-estate,  may 
once  in  every  year,  by  motion  to  the  court  of  chancery,  procure 
the  cestui/  que  vte  to  be  producett  by  the  tenant  to  the  land,  or 
may  enter  thereon  in  case  of  his  refusal  or  wilful  neglect.  (2) 
And  by  the  statutes  of  4  Geo.  II.  c.28.  and  1 1  Geo.  II,  c.l9.  in 
case,  after  the  determination  of  any  term  for  life,  lives,  or  years, 
any  person  shall  wilfully  hold  over  the  same,  the  lessor  or  re- 
versioner is  entitled  to  recover  by  action  of  debt,  either  at  the 
rate  of  double  the  annual  value  of  the  premises,  in  case  he  him- 
self hatli  demanded  and  given  notice  in  writing  to  the  tenant 
lo  deliver  the  possession  ;  or  cbc  double  die  usual  rent,  in  case 
the  notice  of  quitting  proceeds  from  the  tenant  himself,  having 
power  to  determine  his  lease,  and  he '  afterwords  neglects  to 
carry  that  notice  into  due  execution.  (3) 

A  MAM  is  answerable  for  not  only  his  own  trespass,  but  that 
of  his  cattle  also ;  for,  if  by  hb  negligent  keeping  they  stray 
upon  the  land  of  another,  (and  mach  more  if  he  permits,  or 
drives  them  on,)  and  they  there  tread  down  his  neiglibour's 
herbage,  and  spoil  his  com  or  his  trees,  this  is  a  trespass  for 
which  the  owner  must  answer  in  damages,  and  the  law  gives 
the  party  injured  a  double  remedy  in  tliis  case ;  by  f>ermitting 
him  to  dtstrein  the  cattle  dius  damage-reason/,  or  doing  damage, 
till  the  owner  shall  make  him  satisfaction :  or. else  by  leaving 
him  to  the  common  remedy  iit  Jbro  coiUeniiosoy  by  action. 
And  the  action  that  lies  in  either  of  tliese  cases  of  trespass  com- 
mitted upon  another's  land,  either  by  a  man  himself  or  bis 
cattle,  is  the  action  of  trespass  vi  et  armis ;  whereby  a  man  is 
called  upon  to  answer,  quare  xn  ct  armis  claust/m  ipsiiis  A.  apuil 
B./regUi  et  blada  ipsius  A.  ad  valentiam  centum  soUdontm 
ibidem  mtper  crescent i a  atm  qttibttsdam  aiYriis  de/tasfusjiiify  cori- 
cidcaxnt,  et  consumpsit,  Sfc.  ^ ;  for  the  law  always  couples  the 
idea  of  force  with  that  of  intrusion  upon  the  property  of  another. 
[  212  3  ^^^  herein,  if  any  unwarrantable  act  of  the  defendant  or  his 

(s)  But  if  it  afterwarcb  should  appear  od  proof  m  uijr  action  that  the 
tettfi^  tpte  vie  WB«  ncnlly  alive,  the  party  eotitled  may  r«-eiUer,  anil 
tain  uii  action  for  the  mesne  profits.  ^  3. 

(3)  See  Book  II.  c.».p.J51. 
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beasts  in  coming  upon  the  land  be  proved,  It  is  an  act  of  tres- 
pass for  which  the  plaintiff  must  recover  some  damages;  sucli 
however  as  the  jury  shall  think  proper  to  assess. 

In  trespasses,  of  n  permanent  nature,  where  tlie  injury  is 
continually  renewed,  (as  by  spoiling  or  consuming  the  herbage 
with  tJie  defendant's  cattle,)  the  declaration  may  allege  the  in- 
jtiry  to  fiave  been  committed  by  i'onlinufit.ion  from  t»ne  given 
day  to  another,  (which  is  calleii  Jaying  (he  action  with  a  con- 
thmandOf)  and  the  plaintiff  shall  not  l>e  compelled  to  bring 
separate  actions  for  every  day's  separate  t)ffence  '.  But  where 
the  trespass  is  by  one  or  several  acts,  each  of  which  terminates 
in  itself,  and  being  once  done  cannot  be  done  again,  it  cannot 
be  laid  witli  a  contiimamh ;  yet  if  there  be  repeated  acts  of 
tresj-MiSS  committed,  (as  cutting  down  a  certain  number  of  trees,) 
they  may  be  laid  to  be  done,  not  continiuiUy^  but  at  divers 
days  and  limes  within  a  given  periotl ''.  (i) 

^  In  some  cases  trespass  is  justifiable ;  or,  rather,  entry  on 
another's  land  or  house  shall  not  in  those  cases  be  accounted 
trespass:  as  if  a  man  comes  thither  to  demand  or  pay  money, 
there  payable;  or  to  execute,  in  a  legal  manner,  llie  process 
of  the  law.     Also  a  man.  may  justify  entering  into  an  inn  or 

'  2  Roli.Abr.545.  Lord  iUym.J'tO.       ■<  Salk.^  639,  639.     Lonl  FUym,  823. 

7  Mod.  152. 


^ 


(•) )  The  form  of  declaring  with  n  continuando  is  now  out  ofiisc :  the  plain' 
tin;  iiccortling  to  the  present  practice,  states  that  (icfciidaiit  on  such  a  day, 
and  on  divers  other  duys  (without  s|)ecttjing  tlvuiu)  between  that  day,  and 
the  daj  of  the  commencement  of  the  suit,  coiutnitted  several  trespasses  of 
a  continuable  nature,  as  the  case  may  be.  Under  such  a  statement 
as  this  the  plaintiif  may  prove  any  number  of  such  trespasses  eonimitted 
witiiin  thelimks  oftimespecificJ,  and  thus  the  object  of  the  coiUmuando  is 
answered.  In  general,  the  proof  of  trespasses  need  not  corrcspojul  in  point  of 
time  with  the  date  assigned  to  thcni  in  the  dedaration,  and  therefore  the 
plaintifT  may  give  in  evidence  an  iict  committed  before  the  earliest  day  lard 
in  the  declaration  ;  but  if  hcavalls  himself  of  the  continuing  clause  to  prove 
more  than  one  act,  they  muht  all  have  been  committed  within  the  limits 
of  time  assigned  by  the  declaration.  Ihinie  v.  Vldacrc,  1  Starkie's  N.P.R. 
351.  per  Lord  Ellenborough.  Under  the  modern  form;  of  declaring,  it 
would  be  still  wrong  to  state  that  the  defendant  had  conunitted  an  act 
which  terminated  in  itself,  (made  an  assault,  for  instance,)  on  divers  day 
and  titnes.     Englith  v .  Pwtvr,   c East, 395. 
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public-boose,  without  the  leare  of  the  owiitr  first  specially 
asked  ;  because  when  a  man  professes  the  keefHDg  such  inn  or 
pnblic-bouse,  he  thereby  gives  a  general  licence  to  any  person 
to  enter  his  doors.  So  a  landlord  may  justify  entering  to  dis- 
trein  for  rent ;  a  commoner  to  attend  his  cattle,  commoni 
on  another's  land  ;  and  a  reversioner,  to  see  if  any  waste 
committed  on  the  estate ;  for  the  apparent  necessity  of  thi 
thing*.  Also  it  hath  been  said,  that  by  tlie  common  law  and 
custom  of  En^nd,  the  poor  are  allowed  to  enter  and  glean 
[  213  ]  upon  another's  ground  ^er  the  harvest,  without  being  guilty 
of  trespass  " :  which  humane  provision  seems  borrowed  from 
the  Mosaical  law  ".  (5)  In  like  manner  the  common  law  war- 
rants the  hunting  of  ravenous  beasts  of  prey,  as  badger^  and 
foxes,  in  another  man's  land;  because  the  destroying  such 
creatures  is  said  to  be  profitable  to  the  public  ".  But  in  cases 
where  a  man  misderoeans  himself,  or  makes  an  ill  use  of  the 
authority  with  which  the  law  entrusts  him,  he  shall  be  ac- 
counted a  trespasser  ab  initio  ^ :  as  if  one  comes  into  a  tavern 
and  will  not  go  out  in  a  reasonable  time,  but  tarries  there  all 
night  contrary  to  the  inclinations  of  the  owner;  this  wrongful  act 
shall  affect  and  have  relation  back  even  to  his  first  entry,  and 
make  the  whole  a  trespass  ^.  But  a  bare  nonfeasance,  as  not 
paying  for  the  wine  he  calls  for,  will  not  make  him  a  tres- 
passer :  for  this  is  only  a  breach  of  contract,  for  which  the 
taverner  shaH  have  an  action  of  debt  or  assitmpsit  against  him  '. 
So  if  a  landlord  distreinetl  for  rent,  and  wilfully  killed  the  dis- 
tress, this  by  the  common  law  made  him  a  trespasser  ab  initio  *  .- 
ond  so  indeed  would  any  other  irregularity  have  done,  till  the 
statute  1 1  Geo.II.  c.l9.  which  enacts,  that  no  stibsetjuent  irre- 
gularity of  the  landlord  [where  the  distress  shall  be  made  for 
any  kind  of  rent  justly  due]  shall  make  his  first  enUy  a  tres- 
pass ;  but  the  party  injured  shall  have  a  special  action  of  Ires- 

'  8  R«p.He.  <=  Cro.  J*c.381. 

"  Gilb.  £r.  853.      TruU  per  pait.  t  noch.L.47.     Cfo.  Jac.HB. 

dt,  i5.  p«g.  4ii.  t  3  Roll.  Abr.561. 

"  Levh.  c  19.  T.  9.,  &  c.  S3,  v.  8S.  '8  Rtp.147. 

Dcut.  c.  24.  r.  19.  ^c.  '  Fiach.L.47. 

{S)  The  contrmry  hu  been  decided  by  three  judge*  agunst  one,  ia  the 
ca»e  of  StreJ  v.  Hotightom  ^  Ux^  and  Wvrtiedge  v.  Mammg,  1  H.  Bl.  51. 
M.  XL  (a) 
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pass  or  oil  the  case,  for  the  real  specific  injary  sustained, 
unless  tender  of  amends  hath  been  made.  But  still,  if  a  re- 
versioner, who  eijters  on  pretence  of  seeing  waste,  breaks  the 
house,  or  stays  there  all  night ;  or  if  the  commoner  who  comes 
to  tend  his  cattle,  cuts  down  a  tree ;  in  these  and  similar  cases 
the  law  judges  that  he  entered  for  this  luilawfij  piurpose,  and 
therefore,  as  the  act  which  demonstrates  such  his  purpose  is  a 
trespass,  he  shall  be  esteemed  a  trespasser  ab  initio '.  So  also 
in  the  case  of  hunting  the  fox  or  the  badger,  a  man  cannot  justify 
breaking  the  soil,  and  digging  him  out  of  his  earth  :  for  Uiough 
the  law  warrants  the  hunting  of  such  noxious  animals  for  the  [  214  J 
public  good,  yet  it  is  held"  that  such  things  must  be  done  in  an 
ordinary  and  usual  manner ;  therefore,  as  there  is  an  ordinary 
course  to  kill  tliem,  viz.  I>y  hunting,  the  court  held  that  the 
digging  for  them  was  unlawful.  (6) 

A  MAN  may  also  justify  in  an  action  of  trespass,  on  accounC 
of  the  freehold  and  right  of  entry  being  in  himself;  (7)  and 
this  defence  brings  the  title  of  the  estate  in  question.  Tills  is, 
tlierefore  one  of  the  ways  devised,  since  the  disuse  of  real 
actioDSj  to  try  the  property  of  estates ;  though  it  is  not  so  usual 
as  that  by  ejectment,  because  that,  being  now  a  mixed  action, 
not  only  gives  damages  for  the  ejection,  but  also  possession  of 
the  land  :  whereas  in  trespass,  which  is  merely  a  personal  suit, 
the  right  can  be  only  ascertained,  but  no  possession  delivered ; 
nothing  being  recovered  but  damages  for  the  wrong  committed. 

In  order  to  prevent  trifling  and  vexatious  actions  of  trespass, 
as  well  as  other  [>ersonal  actions,  it  is  {inter  alia)  enactetl  by 
statutes  43  Eliz.  c.6.  and  22&23Car.IL  c.9.  $156.  that  where 

'  a  Rep.  146.  '■  Cro.Jac.331. 


{e)  The  instances  here  given  are  cases  of  the  abtweof  an  autboritj  pren 

bj  law,  in  whkti  the  law  dctercuircii  by  the  tuttcqtieni  act  qno  anima  the 
party  (iitl  the  first,  which  was  anibigiiotis  in  itself,  innocent  or  wrongful, 
accordini;  to  the  intent.  But  if  the  authority  proceeds  from  »n  indi- 
vidual, he  cannot  for  any  subsequent  nbuse  punish  that  which  be  himself 
has  perraiited  to  be  done.  "  As  if  he  to  whom  I  have  lent  my  horse  to  ride 
to  York,  shoiihl  ride  l>eyond  York,  1  shall  have  my  nctirwi  on  the  case  lop 
the  excess,  but  not  a  general  action  of  trcsfmss."  Brian  J.  Year  Book, 
12K.4.  p.  8.  pi.  20.  a  Rep.  147.  Six  Carpenters'  ca.w. 
(?)  Or  ID  a  third  person,  by  whose  coraniand  he  entered. 
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Um  juTTi  who  try  oa  action  of  trespass,  give  less  damages  than 
forty  shillings^  the  plaintiff  shall  be  allowe<!  no  more  costs 
th»n  domag^e^  uiaJe&s  the  judge  shall  ccitify  under  his  hiitid 
tb«t  the  freehold  or  title  of  tine  land  came  chiefly  hi  question.  (8) 
But  this  rule  nor  admits  of  two  exceptions  more,  vrhich  hove 
been  made  by  subsequent  smtutes.  One  is  by  statute  8& 
OW.IlLcll-,  which  enacts,  that  in  all  actions  of  trespass, 
wherein  it  shall  apf>car  that  the  trespass  was  wilful  and  niali- 
ckmSf  and  it  be  so  certiBed  by  the  judge,  the  pbtuUff  shatl 
recover  foU  costs.  Every  trespass  is  ar///ii/,  where  the  de- 
fendant has  notice,  and  h  especially  forewarned  not  to  come 
on  tlie  land;  as  every  ti%spa5S  is  nmUcifSatSy  though  the  da- 
mage tnay  not  ainount  to  forty  shillings^  where  the  intent  of 
215  ]|  the  defendant  plainly  apj>ear£  to  he  to  harass  and  distress  the 
plaintifil  (9)  The  other  exception  is  by  statute  4&5  W,&M, 
C.23.  which  gives  full  costs  ag;ain&t  any  inferior  tradesman, 
apprentice,  or  oilier  dissolute  person,  who  is  convicted  of  a 
trespass  in  hawking,  hunting,  fishing,  or  fowling,  upon  an- 
other's land,  \j\yon  this  statute  it  has  been  adjudged,  that  if 
a  per;»OD  be  ati  inferior  tradesman,  as  a  clotbier  for  instance, 
it  matters  not  what  qualiJ^cstton  he  may  have  in  point  of 
estate ;  bnt,  if  he  be  guilty  of  such  tre^>asS}  he  shall  be  liable 
to  pay  full  costs*. 

*  Lord  Raym.  149. 


(8)  Or  that  fact  should  appear  upon  the  pleadings,  which  is'  tantamount 
to  the  judge's  certificate,  i4«er  v.  Ftnch,  3 Lev. 834.:  or  there  is  a  special 
plea  of  justification  to  the  whole  dedaration  found  against  the  defendant, 
in  which  case  it  must  appear  upon  the  record,  either  that  the  freehold  can- 
not come  in  question,  and  if  so,  the  statute  does  not  apply;  or  that  it 
does,  and  then 'a  certificate  is  unnecessrr}'.  Redridgev.  Palmer,  sH.BI.  2. 
Comer  v.  BaAer,  ibid.  341.  Pedde/I  v.  Kiddle,  7  T.  R.  659.  See  Greene  v. 
Jonet,  1  Williams'  Saunder's  R.  300.  n.  f.  sth  edit.  Respecting  these  sta- 
tute* see  post.  p.  401.  n. 

(9)  It  bad  been  decided  that  if  the  trespass  was  committed  after  notice, 
the  judge  was  by  the  statute  bound  to  certify;  but  in  Good  v.  WaOtim, 
3  East,  495.,  it  was  determined  that  he  bad  a  full  discretion  upon  all  tbecir. 
cumitanccs  of  each  case. 
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CHAPTEH  THE  TUIRTEENTH. 

OF  NUSANCE. 

/i  THIRD  species  of  real  injuries  to  a  man's  Linds  and 
tcnL"nienit.s,  is  by  nusaitcr.  Nusance,  noamiciUum,  or 
iimioyaijcej  signifies  luiy  thing  tlmt  workcth  hurt,  inconveni- 
ence, or  damage.  And  nusances  are  of  two  kinds  :  pttblic  or 
common  nusances,  which  affect  the  publicj  and  are  an  annoy- 
ance to  all  the  king's  subjects :  fur  whtcli  reason  we  must 
refer  thera  to  the  class  of  public  wrongs,  or  crimes  and  mis- 
tleiiiesnors .-  and  prh^le  nusances,  which  are  the  objects  of 
otir  present  consideration,  and  may  be  defined,  any  thing 
done  to  the  hurt  or  nnnoyatice  of  the  lands,  tenements,  or 
hereditaments  of  another*.  We  will,  ihcrefore,  first,  mark 
out  the  several  kinds  of  nusances,  and  then  their  respective 
remethes. 

I.  In  discussing  the  several  kinds  of  nusances,  we  will  con- 
sider, first,  such  nusances  as  may  sflect  a  man's  corporeal 
hereditaments,  and  tlien  tliose  that  may  damage  such  as  are 
incorporeal. 

1.  First,  as  to  <:or/)o;rff/ inheritances.  If  a  man  builds  a 
house  so  close  to  mine  thai  his  roof  overhangs  my  roof,  and 
throws  the  water  off  his  roof  upon  mine,  this  is  a  nusance, 
for  which  an  action  will  lie  ^  Likewise  to  erect  a  house  or 
otliur  buiUling  so  near  to  mine,  that  it  obstructs  my  antient 
lights  and  windows,  is  a  nusance  of  a  similar  nature  ^  But  [  217  J 
in  this  latter  case  it  is  necessary  that  the  windows  be  antient ; 
thai  is,  have  subsisted  there  a  long  time  without  interruption; 
otherwise  there  is  no  injury  dojie.     l''or  he  liath  as  much 

•  Fincb.L.lB8.  *  F.N. B.  ) 84.  ^9  R«p  58. 
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right  to  build  a  new  edifice  upon  his  ground  as  I  have  upon 
mine ;  since  every  nmn  may  erect  what  he  pleases  upon  tlie 
upright  or  perpendicular  of  his  owti  soil,  so  as  not  to  pre- 
judice what  has  long  been  enjoyed  by  another;  and  it  was 
my  folly  to  build  so  near  another's  ground  **-  Also,  if  a  per- 
son keeps  his  hogs,  or  other  noisome  animals,  so  near  the 
house  of  another,  that  the  stench  of  them  incommodes  Jiini 
and  makes  the  air  unwholesome,  this  is  an  injurious  n  usance, 
as  it  tends  to  deprive  him  of  the  use  and  benefit  of  his 
house*.  A  like  injury  is,  if  one's  neighbour  sets  up  and 
exercises  any  offensive  trade ;  as  a  tanner's,  a  tallow-chand- 
ler's, or  the  like  ;  for  though  these  are  lawful  and  necessary 
trades,  yet  they  should  be  exercised  in  remote  places ;  for 
the  rule  is,  "  sic  uterc  tuo,  ui  alienum  non  laecbs"  this,  there- 
fore, is  an  actionable  nusance '.  So  that  tlie  nusances  which 
affect  a  man's  dvcelling  may  be  reduced  to  these  three  :  1.  Over- 
hanging it ;  which  is  also  a  species  of  trespass,  for  cujus  est 
solum,  ejus  est  usque  ad  coelum .-  ( 1 )  2.  Stopping  antient  lights : 
and,  3.  Corrupting  the  air  with  noisome  smells  :  for  light  and 
air  are  two  indispensable  requisites  to  every  dwelling.  But 
depriving  one  of  a  mere  matter  of  pleasure,  as  of  a  fine  pros- 
pect by  building  a  wall,  or  the  like ;  this,  as  it  abridges 
notliing  really  convenient  or  necessary,  is  no  injury  to  the 
sufferer,  and  is  therefore  not  an  actionable  nusance '.  (2)    • 


'  Cro.Elu,118.  Salk.459. 
•  9  Bq«.  58. 


'  Cro.Car.5IO. 
«  9  IUp.58. 


(1)  In  a  case  wtiere  the  aot  of  trespass  w«t  the  naQiog  %  boerd  cm  the 
defundant's  o\^n  wiiil,  which  overhung  the  plaintiflTs  janlcn,  and  thit 
doctrine  and  maxim  were  urged  in  support  of  the  form  of  action.  Lord 
EUenborough  said,  thiit  "  he  did  not  think  it  was  a  trespasi  to  ioterferc 
with  the  column  ofnir  superincumbciTt  on  the  close;"  that  if  it  was  't 
would  follow  that  an  aeronaut  was  liable  to  on  action  of  trespass,  qu.  cl.  (r. 
at  the  suit  of  the  occupier  of  every  field  over  which  his  balloon  passed  in 
the  course  of  his  voyage.  If  any  damage  arises  from  the  object  which 
overhangs  the  close,  the  remedy  he  said  was  by  action  on  the  case.  Pieienmg 
y.Rudd,  4Campb.  219. 

(2)  An  uninterrupted  possession  of  an  Msement  for  twenty  years  with 
the  acquiescence  of  bini  who  is  seised  of  an  estate  of  inheritance  in  the 
tenements  aficctcd  by  the  casement,  is  now  held  to  be  sufficient  to  ground 
an  action  on  the  cose  for  the  disturbance  of  it.  It  will  be  no  answer  to 
•ihew  that  the  easement  did  not,  nor  coukl  have  subsisted  previously,  for 
the  principle  i«,  that  such  long  uninterrupted  powcssion  it  evidenca  of  a 
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As  to  nu5>auce  lo  one's  lands:  it'  one  erects  a  smelting 
house  for  lead  so  uear  the  land  of  another,  that  the  vapour 
and  smoke  kills  his  corn  and  grass,  and  damages  his  cattle 
therein,  this  is  held  to  be  a  nusancc  "-  And  by  consequence 
it  follows,  that  if  one  does  any  other  act,  in  itself  lawful> 
which  yet,  being  done  in  that  place,  necessarily  tends  to  the 
damage  of  another's  property,  it  is  a  nusancc:  for  it  is  incum- 
bent on  him  to  find  some  other  place  to  do  that  act,  where  it  l  218  J 
will  be  less  offensi^'e.  So  also,  if  my  neighbour  ought  to 
scour  a  ditch,  and  does  not,  whereby  my  land  is  overflowed, 
this  is  an  actionable  nusance '. 

WfTH  regard  to  oi/tcr  coi-poreal  heretlitaments :  it  is  a 
nusance  to  stop  or  divert  water  that  uses  to  run  to  another's 
meadow  or  mill  "  j  to  corrupt  or  poison  a  water-course,  by 
erecting  a  dye-house  or  a  lime-pit  for  the  use  of  trade,  in  ihe 
upper  part  of  the  strewn  ' ;  or  in  short  to  do  any  act  therein, 
that  in  its  consequences  must  necessarily  tend  to  llie  preju- 
dice of  one's  neighbour.     So  closely  does  the  law  of  England 

*  1  Roll.  Abr.89.  ^  p.  jj.  B.  1 84. 

'  Hale  on  F.N.B.  437.  '  9  Rep.59.    2  Roll.  Abr.  141. 


grant.  The  only  way  to  meet  it,  therefore,  h  to  shew  that  it  has  been 
limited  in  the  u&e,  or  coQimenceii  fraud uientiyj  or  that  the  owner  o(  the 
inheritance  has  never  acquiesced.  The  acquiescence  of  the  tenant  for  life 
or  years  for  any  length  of  time  will  not  of  itself  bind  the  remainder-man 
or  reversioner  when  he  comes  into  possession ;  for  their  power  is  only 
commensurate  with  their  interest.  And,  therefore,  in  a  late  case  it  was  de- 
termined that  the  owner  of  a  house  adjoining  to  glebe  Innd  could  not 
maintain  an  action  for  the  obstruction  of  windows  more  than  twenty  years 
old  by  a  building  on  the  glebe  land;  for  if  a  licence  for  the  enjoyment  of 
the  windows  were  presumed,  it  mint  have  been  granted  by  a  tenant  for  life, 
(the  then  rector,)  who  had  no  power  to  bind  his  successor.  Barier  v.  liich- 
ardson,  4  B.&A.579.  It  must  be  obvious  that  a  right  thus  acquired  must 
be  limited  in  di^ree  by  the  use  made  of  it :  a  purty  by  the  use  of  a  portion 
of  a  stream  fur  twenty  years  docs  not  thereby  acijuire  a  right  to  the  use  of 
ihe  whole,  or  any  quantity  larger  than  that  portion  ;  or  by  the  enjoyment 
of  light  and  air  through  a  small  window  to  the  same  enjoyment  through  one 
of  larger  size.  Bfofy  v.  Shaw,  fi  East,  208.  Martin  v.  Gv&le,  l  Campb. 
3'20.  StilJ  he  is  protected  in  the  use  of  his  tpecijic  limited  right,  so  that  in 
the  case  of  the  enlarged  window,  thut  part  of  it  whi*:h  was  occupied  by 
the  anticnt  smaller  window  cannot  in  strictness  be  ubstructed,  though  upon 
the  whole  as  much  light  and  air  may  enter  as  licforc  through  what  is  left 
open.    Chandler  v.  Thompton,  5  Campb.  80. 
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enforce  tlial  excellent  rule  of  gospel-morality,  of  "  doing  to 
*'  others,  as  we  would  they  should  do  unto  ourselves." 


[  219  ] 


2.  As  to  incorporeal  hereditaments,  the  law  carries  itself 
with  the  same  equity.  If  I  have  a  way,  annexed  to  my  estate, 
across  another's  land,  and  he  obstructs  me  in  the  use  of  it, 
either  by  totally  stopping  it,  or  putting  logs  across  it,  or 
jiloughing  over  it,  it  is  a  nusance :  for  in  the  first  case  I  can- 
not enjoy  mj'  right  at  all,  and  in  the  latter  I  cannot  enjoy  it 
so  conimodiously  as  1  ought  ".  Also,  if  I  am  entitled  to  hold 
a  fair  or  market,  and  another  person  sets  up  a  fair  or  market 
so  near  mine  that  he  does  me  a  prejudice,  it  is  a  nusance  to 
the  freehold  which  I  have  in  my  market  or  fair".  But  in 
order  to  make  this  out  to  be  a  nusance,  it  is  necessary, 
1.  That  my  market  or  fair  be  the  elder,  otherwise  the  nu- 
sance lies  at  my  own  door.  2.  That  the  market  be  crectetl 
witliin  the  third  part  of  twenty  miles  from  mine.  For  Sir 
Matthew  Hale  °  construes  the  dieta,  or  reasonable  day's  jour- 
ney mentioned  by  Bracton  p,  to  be  twenty  miles ;  as  indeed  it 
is  usually  understood,  not  only  in  our  own  law  \  but  also  in 
the  civil  "^j  from  which  we  probably  borrowed  it.  So  that  if 
the  new  market  be  not  within  seven  miles  of  the  old  one,  it  is 
no  nusance :  for  it  is  held  reasonable  that  every  man  should 
have  a  market  within  one  tliird  of  a  day's  journey  fi'om  his 
own  home  \  tliat,  the  day  beitig  divided  into  three  parts,  he 
may  spend  one  part  in  going,  another  in  returning,  and  the 
third  in  transacting  his  necessary  business  there.  If  such 
market  or  fair  l>e  on  the  same  day  with  mine,  it  is  jnimn Jhcie 
a  nusance  to  mine,  and  tliere  neetls  no  proof  of  it,  but  the  law 
will  intend  it  to  be  so ;  but  if  it  be  on  any  other  day,  it  maj/ 
be  a  nusance ;  though  whether  it  is  so  or  not,  cannot  be  in- 
tended or  presumed,  but  I  must  make  proof  of  it  to  the  jury. 
If  a  ferry  is  erected  on  a  river,  so  near  another  antient  ferry 
as  to  draw  away  it's  custom,  it  is  a  nusance  to  the  owner  of 
the  old  one.  For  where  there  is  a  ferry  by  prescrii)tioii,  the 
owner  is  bound  to  keep  it  always  in  repair  and  readiness,  for 
the  ease  of  all  the  king's  subjects ;  otherwise  he  may  be  grie- 


"F.N.B.tSS.  2  Roll Abr.  1 -10. 
-  F.  N.  B.  1 84.  a  lloli .  A  br.  1  10, 
•  H*lcooF.N.B.l84. 
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vously  amerced  ' :  it  would  be  therefore  extremely  haril,  if  a 
new  ferry  were  suffered  to  share  his  profits,  which  does  not 
also  share  his  burthen.  But  where  the  reason  ceases,  the  law 
also  ceases  with  it :  therefore  it  is  no  nusaiice  to  erect  a  null 
so  near  mine  as  to  draw  away  the  custom,  unless  the  miller 
also  intercepts  the  water.  Neither  is  it  a  nusancc  to  set  up 
nuy  trade,  or  a  school,  in  neighbourhood  or  rivalship  with 
another:  for  by  such  emulation  the  public  are  like  to  be 
gainers ;  and,  if  the  new  mill  or  school  occasion  a  damage  to 
the  old  one,  it  is  damnum  absque  injuria '. 

IL  Let  us  next  attend  to  the  remedies  which  the  law  has 
given  for  this  injury  of  nusance.  And  here  I  must  premise 
(hat  tlie  law  gives  no  private  j'emedy  for  any  thing  but  a 
prix^ie  wrong.  Therefore  no  action  lies  for  a  public  or  com- 
mon nusance,  but  an  indictmait  oidy :  because  the  damage 
being  common  to  all  the  king's  subjects,  no  one  can  assign  his 
pai'ticular  proportion  of  it ;  or,  if  he  could,  it  would  be  ex- 
tremely hard,  if  every  subject  in  the  kingdom  were  allowed 
to  harass  the  offender  with  separate  actions.  For  this  reason, 
no  person,  natural  or  corporate,  can  have  an  action  for  a 
public  uusatice,  or  punish  it ;  but  only  the  king  in  his  public 
capacity  of  supreme  governor,  and  patcr-^amilias  of  the  king-  [  220  J 
dom  ",  Yet  this  rule  admits  of  one  exception;  where  a  pri- 
vate person  sufTers  some  extraordinary  damage,  beyond  the 
rest  of  the  king's  subjects,  by  a  public  nusance  ;  in  which  case 
he  shall  have  a  private  satisfaction  by  action.  As  if,  by  means 
of  a  ditch  dug  across  a  public  way,  which  is  a  connnon  nu- 
sance, a  man  or  his  horse  suffer  any  injury  by  falling  therein; 
there,  for  this  particular  damage,  which  is  not  common  to 
others,  the  parly  shall  have  his  action  *.  (3)  Also  if  a  man 
hath  abated,  or  removed,  a  nusance  which  offended  him,  (as 
we  may  remember  it  was  stated  in  the  first  chapter  of  this 
book,  tluit  the  jiarty  injured  hath  a  right  to  do,)  in  this  case 

•  2  Roll.  Abr.  HO.  "  Vaugli.3il,34i 

'  rialeon  F,N.B.184.  *^  Co.  LiU.  56.     5  Rep.  73- 

(3)  The  special  damage  must  fjc  the  direct  consequence  of  the  nuisance. 
CHfihcvi.  19^. ;  and  there  inu-.t  have  been  no  wmit  of  ordinary  turc  or  skill 
in  the  plaintiff  lo  prevent  ihe  niisihief.  iUUierJivhl \ .  I-Writtcr,  II  East, 
60.    Ftowcr  y.  Adam,   '.'Taunt,  3 M. 
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lie  is  entitietl  to  no  action  *.  For  he  had  choice  of  two  reme- 
dies ;  either  without  suit,  by  abating  it  himself,  by  his  own 
mere  act  and  nuthorily ;  or  by  suit,  in  which  he  may  both 
recover  damages,  and  remove  it  by  the  aid  of  the  law :  but, 
having  made  his  election  of  one  remedy,  he  is  totally  pre- 
cluded from  the  other. 

The  remedies  by  suit  are,  1.  By  action  on  the  case  for 
damages ;  in  which  the  party  injured  shall  only  recover  a 
satisfaction  for  the  injury  sustained  ;  but  cannot  thereby  re- 
move the  nusance.  Indeed  every  continuance  of  a  nusance  is 
helil  to  be  a  fresh  one  "^ ;  and  therefore  a  fresh  action  will  lie, 
and  very  exemplary  damages  will  probably  he  given,  if,  after 
one  verdict  against  him,  the  defendant  fias  the  hardiness  to 
continue  it.  Yet  the  founders  of  the  taw  of  E^ngland  did  not 
rely  upon  probabilities  merely,  in  order  to  give  relief  to  the 
injured.  They  have  therefore  provided  two  other  actions ; 
the  assise  of  misance^  and  the  writ  of  qtiod  pemiittat  prostcrmre  : 
which  not  only  give  the  plaintiff  satisfaction  for  his  injury 
past,  but  also  strike  at  the  root  and  remove  tl>e  cause  itself 
ttie  nusance  that  occasioned  the  injury.  These  two  actions, 
however,  can  only  be  brought  by  the  tenant  of  the  freehold ; 
so  that  a  lessee  for  years  is  confined  to  bis  action  upon  the 
case  *.  (♦) 


][  S2l  3  2.  An  11^5^  of  nusance  is  a  writ:  wherein  it  is  stated  tlmt 
the  party  injureil  complains  of  some  particular  fact  done,  a  J 
nocumentum  libcri  lirnetnatti  sui,  and  therefore  commanding  the 
sheriff  to  summon  an  assise^  that  is  a  jury,  .<ind  view  the  premises, 


*  9  Rup.SS. 

1  8Lcaa.pLl8d.   Cn>.£lis.-I08. 
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(4)  The  action  upon  the  case  for  a  nuisance  has  the  benefit  of  being  al< 
most  univcnal  in  iu  application :  the  occupier  of  the  land  may  bring  it  for 
the  immediate  injury  to  his  possession,  the  reversioner  for  the  injury  to 
his  inheritance :  they  may  bring  it  against  him  who  fir^t  occssioneti  the 
nuiiauce,  or  aguinst  him  who  continues  it;  and  as  the  continuance  is  a 
fresh  injury,  it  lets  in  of  course  the  devisee  or  alienee  of  him  who  was  fint 
■fleeted,  to  sue  the  continucr.  As  to  the  subject-matter,  too,  it  is  more 
feneral  than  an  assize  of  uiiisaocc,  which  will  not  lie,  it  is  said,  for  a  mere 
min^eatancc.    Year  Book,  N  H.4.  p.ftS. 
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and  have  them  [the  jurors]  at  the  next  commission  of  assises, 
that  justice  may  be  done  therein  » :  and,  if  the  assise  is  found 
for  the  plaintifT,  he  shall  have  judgment  of  two  things ;  1.  To 
have  the  nusance  abated;  and,  2.  To  recover  damages'". 
Formerly  an  assise  of  nusance  only  lay  against  the  very 
wrongdoer  himself  who  levied,  or  did  the  nusance;  and  did 
not  lie  against  any  person  to  whom  he  had  alienated  the 
tenements,  whereon  the  nosance  was  situated.  Tliis  was  the 
immacliate  reason  for  making  that  equitable  provision  in 
statute  Westm.2.  ISEdw.I.  c.  24.  for  granting  a  similar  writ, 
in  casii  cottsimili,  where  no  former  precedent  was  to  be  found. 
The  statute  enacts,  that  "  de  caetero  non  recedaiU  qtterentes  a 
"  curia  tkmtini  regis,  pro  co  f/ttod  tetiemenfum  tran^ertur  dc 
"  uno  in  alium"  and  then  gives  the  form  of  a  new  writ  in 
this  case :  which  only  differs  from  the  old  one  in  this,  that, 
where  the  assise  is  brought  against  the  very  |>erson  only  who 
levied  the  nusance,  it  is  said,  "  quod  A.  (the  wrongdoer)  ityuste 
"  levavit  tale  nocumentim  "  but,  where  tlie  lands  are  aliened 
to  another  person,  tlie  complaint  is  against  both  ;  "  gtiod  A. 
"  (the  wrongdoer)  et  B,  (the  alienee)  lei^nerunt  ^"  For  every 
continuation,  as  was  before  said,  is  a  fresh  nusance;  and 
tlierefore  the  complaint  is  as  well  grounded  against  the  alienee 
who  continues  it,  as  against  tlie  alienor  wlio  first  levied  it. 

3.  Before  this  statute,  the  party  injured,  upon  any  alien- 
ation of  the  land  wherein  the  nusance  was  set  up,  was  driven 
to  his  quod  permittat  prostertiere ,•  whicli  is  in  the  nature  of  a 
writ  of  right,  and  therefore  subject  to  greater  delays'*.  This 
is  a  writ  commanding  tlie  defendant  to  permit  the  plaintiff  to  / 
abate,  quod  permittat  prosternere,  tlie  nusance  complained  of; 
and,  unless  he  so  permits,  to  summon  him  to  appear  in  court,  r  222  ] 
and  shew  cause  why  he  will  not '.  And  this  vrv'ii  lies  as  well 
Jor  the  alienee  of  the  party  first  injured,  as  against  the  alienee 
of  the  party  first  injuring;  as  hath  been  determined  by  all 
tlie  judges  ^  (5)    And  the  plaintiff  shall  have  judgment  herein 

•  F.N.B.189.  »  2  Inst.  405, 

•>  9  Ecp.  55.  •  F.N.  B.I  24. 

«  Ibid.  f  5  R«T.100, 101. 

(5)  It  lies  against  the  alienee  only  after  reqvett  made  to  him  to  reform 
the  nusance,  SRep.lOl.  Pcnruddock's  cahe. 
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to  abate  the  iiusance,  and  to  recover  Jnmages  nguinst  the 
tlefendaat 

Both  these  actions,  of  assise  tifnitsancet  and  of  tjuod  pcfmi- 
/at  prosirrneref  are  now  out  of  use,  and  have  given  way  to 
the  action  on  tlie  case ;  in  which,  as  was  before  observed,  no 
judgment  can  be  bad  to  abate  the  nusance,  but  only  to  re- 
cover damages.  Yet,  as  therein  it  is  not  necessary  that  tlie 
freehold  should  be  in  the  plutntiif  and  derertdimt  respectively, 
as  it  mtist  be  in  these  renl  actions,  but  tt  is  maintainable  by 
one  that  halh  possession  only,  against  another  that  hath  like 
possession,  the  process  is  therefore  easier :  and  the  eflect  will 
be  much  the  same,  unless  a  man  has  a  very  obstinate  as  well 
as  an  ill-natured  neighbour:  who  had  rather  continue  to  pay 
damages  than  remove  his  nusance.  For  in  such  a  case,  re- 
course must  at  last  be  had  to  the  old  and  sure  remedies, 
which  will  efiectually  conquer  the  defendant's  perverseness, 
by  sending  the  eherilf  with  his  posse  eomitatust  or  (lower  of 
the  county,  to  bv^l  it. 
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CHAPTER     THE     FOURTEENTH. 
OF    WASTE. 


T^HE  fourth  species  of  iiijurj%  tlint  may  he  offered  to  one's 
real  property,  is  hy  waste,  or  <lestructioii  in  lands  and 
tenements.  What  shall  be  called  waste  was  considered  at 
large  in  a  former  vohime  %  as  it  was  a  means  of  forfeiture, 
and  thereby  of  transferring  the  property  of  real  estates.  I 
shall,  therefore,  here  only  beg  leave  to  remind  the  student, 
that  waste  is  a  spoil  and  destruction  of  the  estate,  either  in 
houses,  woods,  or  lands  ;  by  demolishing  not  the  temporary 
profits  only,  btit  the  very  substance  of  the  thing ;  thereby 
rendering  it  wild  and  desolate ;  which  the  common  law  ex- 
presses very  significantly  by  the  word  rvisfimi:  and  that  this 
imstumi  or  waste,  is  cither  voluntary,  or  permissive ;  the  one 
by  an  actual  and  designed  demolition  of  the  lands,  woods, 
and  houses ;  the  other  arising  fi-om  mere  negligence,  and 
want  of  suflicient  care  in  reparations,  fences,  and  the  hke. 
So  that  my  only  business  is  at  present  to  shew  to  whom  this 
waste  is  an  injury ;  and  of  course  who  is  entitled  to  any,  and 
what,  remedy  by  action. 

L  The  persons  who  may  be  injured  by  waste,  are  such 
as  have  some  interest  in  the  estate  wasted  ;  for  if  a  man  be  the 
absolute  tenant  in  fee-simple,  without  any  Incumbrance  or 
charge  on  the  premises,  he  may  commit  whatever  waste  his 
own  indiscretion  may  prompt  him  to,  without  being  impeach-  r  224  T 
able,  or  accountable  for  it  to  any  one.  And,  though  his  heir 
is  sure  to  be  the  sufferer,  yet  nemo  est  haercs  viventis;  no  man 
is  certain  of  succeeding  him,  as  well  on  account  of  the  un- 
certainty which  shall  die  first,  as  also  because  he  has  it  in 
his  own  power  to  constitute  what  heir  he  pleases,  according 
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to  the  civil-law  notion  of  an  haercs  uattis  ami  an  haetrifaclus: 
or,  in  the  more  accurate  phraseology  of  our  English  law,  he 
may  aliene  or  devise  his  estate  to  whomever  he  thinks 
proper,  and  by  such  alienation  or  devise  nvay  disinherit  his 
lieir  at  law.  Into  whose  hands  soever>  therefore,  the  estate 
wasted  comes,  after  a  tenant  in  fee-simple,  though  the  waste 
is  iindoubtetlly  damntm,  it  is  damt.um  absque  injuria. 

One  species  of  interest,  which  is  injured  by  waste,  is  tliat 
of  n  person  who  has  a  right  of  common  in  the  place  wasted  ; 
especially  if  it  be  common  of  estovers,  or  a  right  of  cutting 
and  carrying  away  wood  for  house-bote,  p!ough-bote,  &c. 
Here,  if  the  owner  of  the  wood  demolishes  the  whole  wood, 
and  thereby  destroys  nil  possibility  of  taking  estovers,  this  is 
an  injury  to  the  commoner,  amounting  to  no  less  thaj)  a  dis- 
seisin of  his  common  of  estovers,  if  he  chooses  so  to  consider 
it ;  for  which  he  has  his  remedy  to  recover  possession  and 
damages  by  assise,  if  entitled  to  a  freehold  in  suclj  common ; 
but  if  he  has  only  a  chattel  interest,  then  he  can  only  recover 
damages  by  an  action  on  the  case  for  tliis  waste  and  destruc- 
tion of  the  woods,  out  of  which  his  estovers  were  to  issue  \ 


But  the  most  usual  and  important  interest  that  is  hurt 
by  this  commission  of  waste,  is  that  of  him  who  hath  the  re- 
mainder or  reversion  of  tlie  inheritance,  after  a  particular 
estate  for  life  or  years  in  being.  Here,  if  the  particular  te- 
nant, (be  it  the  tenant  in  dower  or  by  curtesy,  who  was  an- 
swerable for  waste  at  the  common  law  *,  or  the  lessee  for  life 
[  225  ]  or  years,  who  was  first  made  liable  by  the  statutes  of  Marl- 
bridge  ''  and  of  Glocester  ^)  if  the  particular  tenant,  I  say, 
commits  or  suffers  any  waste,  it  is  a  manifest  injury  to  him 
that  has  the  inheritance,  as  it  tends  to  mangle  and  dismember 
it  of  it's  most  desirable  incidents  and  ornaments,  among  which 
timber  and  houses  may  justly  be  reckoned  the  principal. 
To  him  therefore  in  remainder  or  reversion,  to  whom  the  «"»- 
heritage  appertains  in  exjiectancy ',  ti>e  law  hath  given  aii 


»  F.N.B.59. 
*  9  Iim.399. 
'5SU<n.III  C.83. 


dRep.llS. 
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'  Oe>.  Litt.  5S. 


Cii.  14.  WRONGS.  225 

adequate  remedy.  ( 1 }     For  he,  who  hatli  the  remainder  for 

life  only,  is  not  entitled  to  sue  for  waste ;  since  his  interest 
may  never  perhaps  come  into  possession,  and  then  he  hath 
suffered  no  injury.  Yet,  a  parson,  vicar,  arch-deacou,  pre- 
bendary, and  the  hke,  who  are  seised  in  right  of  their  churches 
of  any  remainder  or  reversion,  may  have  an  action  of  waste ; 
for  they,  in  many  cases,  have,  for  the  benefit  of  the  church 
and  of  the  successor,  a  fee-simple  qualified  :  and  yet,  as  they 
are  not  seisetl  in  their  own  right,  the  writ  of  waste  shall  not 
say,  ad  eshaaedationem  ipsim^  as  for  other  tenants  in  fee- 
simple  ;  but  ad  exhaeredationem  cccksiacy  in  whose  right  the 
fee-simple  is  holden  *. 

II.  The  redress  for  this  injury  of  waste  is  of  two  kinds ; 
preventive,  and  corrective :  the  former  of  which  is  by  wTit 
of  estrepemenif  the  Latter  by  that  of  waste. 

1.  EsTKEPEMENT  is  an  old  French  word,  signifying  the 
same  as  waste  or  extirpation  :  and  the  writ  of  estrepanent  lay 
at  the  common  law,  afier  judgment  obttuned  in  any  action 
real '',  and  before  possession  was  delivered  by  the  sheriff;  to 
stop  any  waste  which  the  vanquished  party  might  be  tempted 
to  commit  in  lands,  wliich  were  determined  to  be  no  longer 
his.  But  as  in  some  cases  the  demandant  may  be  justly 
apprehensive,  that  tlie  tenant  may  make  waste  or  csttepemaU 

•  Co.  Liu.  341 .  fa  2  /iM(.388. 

(l)  The  actiQir  of  waste  is  maintainable  only  by  him  who  has  the  in- 

herittince  imracdiately  expectant  on  the  estate  of  him  who  commitB  the 
waste;  see  post, p. 227. :  an  interposed  freehold  estate,  so  long  as  it  is  iu 
existence,  will  destroy  the  remedy.  And  even  where  the  inheritance  is 
immediately  expectant,  if  any  alteration  or  conveyance  of  it  is  made  af^er 
the  waste  committed,  and  before  the  actbn  brought,  the  remedy  is  goae, 
and  tlii&  although  the  conveyance  make  no  actual  alteration  in  the  re- 
versioner's interest;  as  if  he  should  grant  the  reversion  to  the  use  of  him- 
self and  his  heirs,  {the  effect  of  which  is  to  give  the  reversioner  in  fee  pre- 
cisely the  same  estate  which  he  had  before,)  still  he  could  bring  no  action 
for  waste  committed  before  the  conveyance.    Co.  Lilt.SJ.  b. 

But  cases  &uch  as  this  are  not  left  remediless;  in  some  the  waste  is 
punishable  by  an  action  on  the  case  for  damages  ;  in  others,  in  which  no 
action  can  be  maintained,  a  court  of  equity  will  interpose  preventively  by 
way  of  injunction  ;  which  it  will  also  do  in  some  instances,  in  which  an  ac 
tion  wilt  lie,  by  way  of  more  speedy  and  cflectual  relief.  See  Vol.IK 
p.  283.  n. 

VOL.  III.  S 
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pending  the  suit,  well  knowing  the  weakness  of  his  title, 
therefore  the  statute  of  Glocester '  gave  another  writ  of  <«- 
[  226  ]  trepement  pnidente  placito^  commanding  the  sheriff  firmly  to 
inhibit  the  tenant  "  tie  Jaciat  vastum  vcl  estrepatnentttm  pen- 
**  denie  placito  dido  indiscusso ''."  And,  by  virtue  of  either  of 
these  writs  the  sheriff  may  resist  them  that  do,  or  offer  to  do 
waste ;  and,  if  otherwise  he  rannot  prevent  them,  he  may 
lawfully  imprison  the  wasters,  or  make  a  warrant  to  others 
to  imprison  them :  or,  if  necessity  require,  he  may  take  the 
posse  comitatus  to  his  assistance.  So  odious  in  the  sight  of 
the  law  is  waste  and  destruction '.  In  suing  out  these  two 
writs  this  difference  was  formerly  observed ;  that  in  actions 
merely  possessory,  where  no  damages  are  recovered,  a  writ 
of  estrepement  might  be  had  at  any  iimependetite  lite,  nay,  even 
at  the  time  of  suing  out  the  original  writ,  or  first  process: 
but,  in  an  action  wltere  damages  were  recovered,  the  demand- 
ant could  only  have  a  writ  of  eslrepement,  if  he  was  apprehen- 
sive of  waste  after  verdict  had  "  •,  for,  wiA  regard  to  waste 
done  before  the  verdict  was  given,  it  was  presumed  the  jury 
would  consider  that  in  assessing  the  quantum  of  damages. 
But  now  it  seems  to  be  held,  by  an  equiLibIc  construction  of 
the  statute  of  Glocester,  and  in  advancement  of  the  remedy, 
that  a  writ  of  estrrpemeni^  to  pre\-ent  waste,  may  be  had  in 
ever}'  stage,  as  well  of  such  actions  wherein  damages  are  re- 
covered, as  of  those  wherein  only  possession  is  had  of  the 
lands ;  for  peradventure,  saith  the  law,  the  tenant  may  not  be 
of  ability  to  satisfy  die  demandant  his  full  damages  ".  And 
therefore  now,  in  an  action  of  waste  itself^  to  recover  the  place 
wasted  and  also  damages,  a  writ  of  estrepement  will  lie,  as  well 
before  as  after  judgment.  For  tl»e  plaintiff  caimot  recover 
damages  for  more  waste  than  is  contained  in  his  original 
complaint :  neither  is  he  at  liberty  to  assign  or  give  in  e%'idence 
any  waste  made  after  the  suing  out  of  tlie  writ:  it  is  therefore 
reasonable  that  he  should  have  this  writ  of  prnxntivt  justice, 
since  be  is  in  his  present  suit  debarred  of  any  lariher  remedial'*. 
If  a  writ  of  estrepemetit,  forbidding  waste,  be  di>*ected  and 
delivered  to  the  tenant  himself,  as  it  may  be,  and  he  afterwards 


'6Edw.LclS. 

»  MtgiMtt.77, 
'    9  IaM.399. 


•  F.N.B.eo.Si. 
■TWrf.Sl. 
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proceeds  to  commit  waste,  an  action  may  be  carried  on  upon 
the  foundation  of  this  writ;  wtierein  the  only  plea  of  the  te-  [  227  ] 
nant  can  be,  non  fecit  vastum  contra  prokibitionem :  and,  if 
upon  verdict  it  be  found  that  he  did,  the  plaintiff  may  recover 
costs  and  damages  ■",  or  the  party  may  proceed  to  punish  the 
defemlant  for  the  contempt :  for  if,  after  the  writ  directed 
and  delivered  to  the  tenant  or  hk  servants,  they  proceed  to 
commit  waste,  the  court  will  imprison  them  for  this  contempt 
of  the  writi.  But  not  so,  if  it  be  directe<i  to  the  sheriff,  for 
then  it  is  incumbent  upon  him  to  prevent  the  estrepvment  ab- 
solutely, even  by  raising  the  posse  comitatus,  if  it  can  be  ilone 
no  oilier  way.  (2) 

Besides  this  preventive  redress  at  common  law,  the  courts 
of  equity,  upon  bill  exhibited  therein,  complaining  of  waste 
and  destruction,  will  grant  an  injunction  in  order  to  stay  waste, 
until  tlie  defendant  shall  have  put  in  Ids  answer,  and  the 
court  stmll  thereupon  make  further  order.  Which  is  now 
become  the  most  usual  way  of  preventing  waste. 

2.  A  WBiT  of  waste  is  also  an  action,  partly  founded  upon 
the  common  law,  and  partly  upon  the  statute  of  Glocester  '  j 
and  may  be  brought  by  him  who  hath  the  immediate  estate  of 
inheritance  in  reversion  or  remainder,  against  the  tenant  for 
life,  tenant  iu  dower,  tenant  by  the  curtesy,  or  tenant  for 
years.  This  action  is  also  maintainable  in  pursuance  of  sta- 
tute *  Westm.  2,  by  one  tenant  in  common  of  the  inherit- 
ance {3)  against  anodier,  who  makes  waste  in  the  estate  holden 

'  Moor,  loa  '  6  Ed.  I.  c.5. 

•*  Hob.85.  *  13  Ed. I.  c.22. 


(s)  Besides  as  the  writ  k  not  directed  immediately  to  the  partie«,  ttieir 
diiobedJencc  is  not  an  iminediate  contempt. 

The  author  has  omilted  to  mention  another  general  method  of  preven- 
tive redress  at  coiiitiion  taw,  wliiih  was  by  the  writ  of  prohibition.  This 
lay  in  cases  where  there  was  no  contention  between  the  partie*  as  to  the 
title  or  posficssioot  but  where  iJie  heir  was  fearful  that  the  tenant  in  dower, 
by  curtesy,  or  the  guardian,  might  commit  waste,  he  then  sued  out  this  writ 
directed  to  the  bherilT^  who  proceeded  under  it  exactly  as  has  been  de- 
scribed with  regard  to  the  writ  of  ettrepement.    2  Inst.  299. 

(3)  He  need  not  be  tenant  of  the  itilieritnnce,  it  is  enough  for  him  to 
have  the  freehold ;  but  tlie  stutute  does  uot  extendi  to  waste  coramitlud  in 

g  3  cattlei. 
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in  common,  Tlie  equity  of  which  stalute  extends  to  joint- 
tenants,  but  not  to  coparceners ;  because  by  the  old  law  co- 
parceners might  make  partition,  whenever  either  of  them 
thought  proper,  nnd  thereby  prevent  future  waste,  but  tenants 
in  common  and  joint-tenants  could  not;  and  therefore  the 
statute  gave  them  tliis  remedy,  compelJiug  the  defendant  either 
to  make  partition,  and  take  the  place  wasted  to  his  own  share, 
or  to  give  security  not  to  commit  any  tardier  waste '.  But 
[  228  ]  these  tenants  in  common  and  joint-tenants  are  not  hable  to 
the  penalties  of  tlie  statute  of  Glocester,  which  extends  only 
to  such  as  have  life-estates,  and  do  waste  to  tlie  prejudice  of 
the  inheritance.  The  waste,  however,  must  be  something  con- 
siderable ;  for  if  it  amount  only  to  twelve  pence,  or  some  such 
petty  sum,  the  plaintiff  shall  not  recover  in  an  action  of  waste: 
nam  de  minimis  non  curat  lex  ".  (4) 


This  action  of  waste  is  a  mixed  action ;  partly  re«l,  so  far 
as  it  recovers  land  ;  and  partly  personal,  so  far  as  it  recovers 
damages.  For  it  is  brought  for  both  those  puqioscs  :  and,  if 
tlie  waste  be  proved,  the  plaintiff  shall  recover  the  thing  or 
place  wasted,  and  also  treble  damages,  by  tlie  statute  of  Glo- 
cester. Tlie  writ  of  waste  calls  upon  the  tenant  to  appear 
and  shew  cause  why  he  hath  commitietl  waste  and  destruction 
in  the  place  named,  ad  exhacredaiiottcm^  to  the  disinherison 
of  the  plaintiff".  And  if  tlie  defendant  makes  default,  or  does 
not  appear  at  the  day  assigned  him,  then  tlie  sheriff  is  to  take 
with  him  u  jury  of  twelve  men,  and  go  in  person  to  the  place 
alleged  to  be  wasted,  and  there  inquire  of  the  waste  done, 
and  tlie  damages ;  and  make  a  return  or  report  of  the  same 
to  the  court,  upon  which  report  the  judgment  is  founded  ". 


I  a  IIUL  403, 404. 
"  F1iicb.L.9B. 


•  F.N.B.55. 
■F«)pb.94. 


castlcft,  houses,  or  other  plitccs  for  the  hnbitntion  of  man,  becfu 
comraoii  law  that   was   remediable  by    ilie  writ  dc   rtpar^toin  _; 
2ln«t.40*-  F.N.B.  >27. 

(♦)  See  Harrow  &-Aoo/ v.. 4/rf«-/on.  8 B.& P.  86., in  which  an  action  of 
waite  yias  brought  for  ploughing  up  three  meadows,  and  converting  them 
into  garden  ground;  wich  a  change  of  the  cultivation  of  land  being  a 
•pedes of  watte.  (Sec  Vol.II.p.S82.)  The  jurj' gave  the  plaintifts  a  farthing 
ait  datnage*  for  each  meadow,  and  the  court  allowed  the  judgment  lo  bo 
«ifter«d  up  for  the  defendant. 
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For  the  law  will  not  suffer  so  heavy  a  judgment  as  the  for- 
feiture and  treble  damages,  to  be  passed  upon  a  mere  default, 
without  full  assurance  that  the  fact  is  according  as  it  is  stated 
in  the  writ.  But  if  the  defendant  appears  to  the  writ,  and 
a/'terrvards  suffers  judgment  to  go  against  him  by  default,  or 
upon  a  fiihil  diaf,  (when  he  makes  no  answer,  puts  in  no  plea, 
in  defence,)  this  amounts  to  a  confession  of  the  waste  j  since, 
having  once  appeared,  he  cannot  now  pretend  ignorance  of 
the  charge.  Now  therefore  the  sheriff  shall  not  go  to  the 
place  to  inquire  of  the  fact,  whether  any  waste  has,  or  has 
not,  been  committed ;  for  this  is  already  ascertained  by  the 
silent  confession  of  the  defendant :  but  he  shall  only,  as  in 
defaults  upon  other  actions,  make  inquiry  of  the  qtiantum  of 
damages  "f.  Hie  defendant,  on  the  trial,  may  give  in  evidence  [  229  ] 
any  thing  that  proves  there  was  no  waste  committed,  as  that 
the  destruction  happened  by  lightning,  tempest,  the  king's 
enemies,  or  other  inevitable  accident*.  (5)  But  it  is  no  de- 
fence to  say,  tliQt  a  stranger  did  the  waste,  for  against  him 
the  plaintiff  hath  no  remedy  :  though  the  defendant  is  entitled 
to  sue  such  stranger  in  an  action  of  trespass  vi  et  armis,  and 
shall  recover  the  damages  he  has  suffered  in  consequence  of 
such  unlawful  act '. 

When  the  waste  and  damages  are  thus  ascertained,  either 
by  confession,  verdict,  or  inquiry  of  the  sheriff,  judgment  is 
given,  in  pursuance  of  the  statute  of  Glocester,  c.S.,  that  the 

>  Cro.£liz.  18.290.  *  Law  of  nin priiu,  ISO. 

»  Co.  Litt.53. 

(5)  The  case  of  accidental  fire  was  provided  for  by  the  6  Ann.  c.3  L ;  that 
statute  is  now  repealed  by  the  l4Geo.J.  c.78.,  which  by  iSG.  enacts  that 
DO  action  shall  be  proscnitcd  against  any  person  in  whose  house,  chamber, 
stable,  barn,  or  other  buiidtiig,  or  on  wliose  estate  any  fire  shoJl  accidental' 
ly  begin.  It  provides,  however,  that  no  contract  or  agreeraeot  mode  be- 
tween landlord  and  tenant  shall  be  thereby  defeated.  Since  the  passing 
of  thi»  act  it  has  been  determined  that  it  aAurds  no  protection  to  a  tenant 
who  has  covenanted  generally  to  repair;  if  the  prcaiiitcs  are  burned  down 
by  accident,  he  must  still  rebuild  them  under  his  covenant ;  BtJlock  v.  Dom- 
milt,  eT-R.  eso. ;  and  whether  he  has  so  covenanted  or  not,  he  must  con- 
t'mue  to  pay  the  rent  during  the  whole  term.  Bel/our  v.  Wetton,  iT.  R. 
Baker  v .  Holbwiffcl,  1  Taunt.  4  5.  1 8  Ves.  11 5.  S.  C. 
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in  common.  The  equity  of  which  statute  exteiitls  to  joint- 
tenants,  but  not  to  coparceners ;  because  by  the  old  law  co- 
parceners might  make  partition,  whenever  either  of  them 
thought  proper,  and  thereby  prevent  future  waste,  but  tenants 
in  common  and  joint-tenants  could  not;  ami  therefore  the 
statute  gave  them  this  remedy,  compelling  (lie  tlefenilant  either 
to  make  partition,  and  take  the  place  wasted  to  liis  own  share, 
or  to  give  security  not  to  commit  any  farther  waste '.  But 
r  228  ]  these  tenants  in  common-  and  joint-tenants  are  not  liable  to 
the  penohies  of  the  statute  of  Glocester,  which  extends  only 
to  such  as  have  Hfe-estates,  and  do  waste  to  tlie  prejudice  of 
the  inheritance.  The  waste,  however,  must  be  sometliing  con- 
siderable ;  for  if  it  amount  only  to  twelve  pence,  or  some  such 
petty  sum,  the  pla'uitifl'  shall  not  recover  in  an  action  of  waste: 
nam  de  minimis  non  curat  Ux  ".  (4) 

This  action  of  waste  is  a  mixed  action ;  partly  real,  so  far 
as  it  recovers  land ;  and  partly  personal,  so  far  as  it  recovers 
damages.  For  it  is  brought  ibr  both  those  purjioses  ;  and,  if 
tlie  waste  be  proved,  the  plaintiff  shall  recover  the  tiling  or 
place  wasted,  and  also  treble  damages,  by  the  statute  of  Glo- 
cester- Tlie  writ  of  waste  calls  u|>on  tlie  tenant  to  appear 
and  shew  cause  why  he  hath  conunitted  waste  and  destruction 
in  tlie  place  named,  ad  exhacredalionem,  to  the  disinherison 
of  the  plaintiff  ".  And  if  the  defendant  makes  default,  or  does 
not  appear  at  the  day  assigned  him,  then  the  sheriff  is  to  take 
with  him  a  jury  of  twelve  men,  and  go  in  person  to  the  place 
alleged  to  be  wasted,  and  there  inquire  of  the  waste  done, 
and  the  damages ;  and  make  a  return  or  report  of  the  same 
to  the  court,  upon  which  report  the  judgment  is  founded  *. 


1 


'  i  Inst.  403,404. 
■  Finch.  L.S9. 


•  F.N.B,55. 

*  Poph.  84. 


castlw,  houses,  or  other  places  for  the  hnbiuition  of  man,  liecaufc  iit  tlie 
i-otniuou  taw  that  was  remediable  by  die  writ  de  rtpwNUvme  fueimdi. 
Slnst.40».  F.N.B.  1«7. 

(4)  See  Harrow  School  \.  Aldert<ni.i^.hP,  S^.,in  ynh'ich  on  action  of 
waste  was  brought  for  ploughing  up  three  inenJuw*,  and  converting  them 
into  garden  ground;  such  a  change  of  the  cultivation  of  land  being  a 
■peeiw  of  WMtc.  (See  Vol.II.p.sS'i.)  The  jur}'guvcihepliuntitl!i  a  farthhig 
u  dunages  for  each  meadow,  and  the  court  allowed  the  judgment  to  t>c 
entered  up  for  the  defendant. 
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For  the  law  will  not  suffer  so  heavy  a  judgment  as  the  for- 
feiture and  treble  damages^  to  be  passed  upon  a  mere  default, 
without  full  assurance  that  the  fact  is  according  as  it  is  stated 
in  the  writ.  But  if  the  defendant  appears  to  the  writ,  and 
qftenvards  suiFers  judgment  to  go  against  him  by  default,  or 
upon  a  nihil  dicity  (when  he  makes  no  answer,  puts  in  no  plea, 
in  defence,)  this  jimounts  to  a  confession  of  the  waste;  since, 
having  once  appeared,  he  cannot  now  pretend  ignorance  of 
the  charge.  Now  therefore  the  sheriff  shall  not  go  to  the 
place  to  inquire  of  the  fact,  whether  any  waste  has,  or  has 
not,  been  committed ;  for  this  is  already  ascertained  by  the 
silent  confession  of  the  defendant ;  but  he  shall  only,  as  in 
defaults  upon  other  actions,  make  intjuiry  of  tlie  quantum  of 
damages  ".  The  defendant,  on  the  trial,  may  give  in  evidence  [  229  ] 
any  thing  that  ])roves  there  was  no  waste  conmiitted,  as  that 
the  destruction  happened  by  lightning,  tempest,  the  king's 
enemies,  or  otlier  uievitable  accident*.  (5)  But  it  is  no  de- 
fence to  say,  that  a  sti'anger  did  the  waste,  for  against  hiin 
the  plaintilf  hath  no  remedy  :  though  the  defendant  is  entitled 
to  sue  such  stranger  in  an  action  of  trespass  vt  et  at-mis,  and 
shall  recover  the  damages  he  has  suffered  in  consequence  of 
such  unlawful  act'. 

When  tlie  waste  and  damages  are  thus  ascertained,  either 
by  confession,  verdict,  or  inquiry  of  the  sheriff,  judgment  is 
given,  in  pursuance  of  the  statute  of  Glocester,  c.5.,  that  the 

f  Cro,  Elix.  I S .  390.  ■  Law  of  itin  j>riu$,  1 90. 

»  Co.  Litt.53. 

(5)  The  case  ofacciJental  fire  was  provided  for  by  the  oAnn.  c.31. ;  that 
■totute  is  now  repeale<l  by  the  14  Geo.3.  c.78.,  which  by  ^86.  enacts  that 
no  action  shall  be  prosecuted  against  any  person  in  whose  house,  chamber, 
stable,  bam,  or  other  building,  or  on  whose  estate  any  fire  shall  accidental' 
ly  begin.  It  provides,  however,  that  no  contract  or  agreement  made  be- 
tween landlord  and  tenant  shall  be  thereby  defeated.  Since  the  passing 
of  this  act  it  has  been  determined  that  it  ailbrcU  no  protection  to  a  tenant 
who  has  covenantetl  generally  to  rejiair ;  if  the  premises  are  burned  down 
by  accident,  he  must  still  rebuild  them  under  his  covenant ;  BiMock  v.  Dom- 
mitl,  6T.R.  650. ;  and  whether  he  hai>  so  covenanted  or  not,  he  must  con- 
tinue to  pay  the  rent  during  the  whole  term.  Belfour  v,  WeMtoHj  iT.  R, 
Baker  v.  Holbxaffcl,  4 Taunt.  45.  1  fi  Vcs.  1 1 5.  S.  C. 
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plaintiff  shall  recover  the  place  wasted  (S);  for  which  he  has 
imnie<l lately  a  writ  of  seisin,  provided  the  particular  estate  be 
still  subsisting,  (for,  if  ii  be  expired,  there  can  be  no  forfeiture 
of  the  laitd,)  and  also  that  the  plaintiff  shall  recover  treble  the 
djunages  asses!»ed  hy  the  jury  i  which  he  must  obtain  in  the 
same  manner  as  all  other  damages,  in  actions  personal  Mid 
mixed,  are  obtained,  whether  the  particuJar  estate  be  expired^ 
or  still  in  being.  (7) 

(€)  The  whde  place  tf  the  waste  be  g«neraJ,  or  the  thiog  indivtiibk ; 
but  if  the  waste  be  cotnmitted  only  in  gne  pmrt,  that  tnaj*  be  conreniently 
divided  from  the  rest,  that  part  only  shall  be  recovered.  Co.LittS4,a. 
S  I  Hit.  504. 

(7)  There  fire  6ome  cases  of  p«rtieukF  tenancies,  in  «hkb  upon  diflerent 
grounds  waste  i»  dispunUb^ble;  thu$»  ai  waste  in  tenant  for  life  or  yean  is 
only  puaishable  by  statutes  which  do  aot  mention  the  king  expresaly,  th« 
liing  holding  a  \ease  fot  life  QT  j'Ckn  it  not  liable  lo  any  suit  for  wafte  done, 
Again,  the  death  of  a  person  actually  comntittlng  the  waste  will  in  general 
put  an  end  to  the  remedy,  on  tbe  ordinary  principle  of  personal  aetioni 
for  wrong*  not  surviving  the  perion.  Again,  the  liability  of  the  party  lo 
another  \m^  severe  Account  will  in  aome  caies  exempt  hijn  from  answering 
for  waste  immediately  And  speciAcally,  ai  in  the  initunce  of  the  guardian  ip 
tocage,  who  at  the  expiration  of  hii  trust  w^  bound  to  render  an  a(^count 
to  the  ward.  Lastly,  the  nature  of  the  wane  h  matcnal,  for  if  it  be  only 
permissive,  it  seems  that  no  action  on  the  case  for  it  can  be  maintained 
against  the  tenant  for  years,  or  at  will.  5  Co.  13.  Giiton  v.  WelU, 
lH.R.%9Q.   Ilernty.Bctaiow,4Tvm!L164.  Joiie* r.  £ifl;  7 Taunt.  998. 
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For  the  law  will  not  suffer  so  heavy  a  jadgment  as  the  for- 
feiture iu\d  treble  damaj^es,  to  be  passed  upon  a  mere  default, 
without  full  assurance  that  the  fact  is  according  as  it  is  stated 
in  the  writ.  But  if  the  defendant  appears  to  the  writ,  and 
ajhncards  suflers  judgment  to  go  against  him  by  default,  or 
upon  a  nihil  dicii,  (when  he  makes  no  answer,  puts  in  no  plea, 
in  defence,)  this  amounts  to  a  confession  of  the  waste ;  since, 
having  once  appeared,  he  cannot  now  pretend  ignorance  of 
the  charge.  Now  tlierefore  the  sheriff  shall  not  go  to  the 
place  to  inquire  of  the  fact,  whether  any  waste  has,  or  has 
not,  been  committed  ;  for  this  is  aJready  ascertained  by  the 
silent  confession  of  the  defendant :  but  he  shall  only,  as  in 
defaults  upon  other  actions,  make  inquiry  of  the  qtiantum  of 
damages  ^.  The  defendant,  on  the  trial,  may  give  in  evidence  [  229 
any  thing  that  proves  there  was  no  waste  committed,  as  that 
the  destruction  happened  by  lightning,  tempest,  the  king's 
enemies,  or  other  inevitable  accident  *.  (5)  But  it  b  no  de- 
fence to  say,  tliat  a  stranger  did  the  w^aste,  for  against  him 
the  plaintiff  hath  no  remedy  :  though  the  defendant  is  entitled 
to  sue  such  stranger  in  an  action  of  trespass  vi  ct  annis^  and 
shall  recover  the  damages  he  has  suflered  in  consequence  of 
such  unlawful  act*. 


When  the  waste  and  damages  are  thus  oscertained,  either 
by  confession,  verdict,  or  inquiry  of  the  sheriff,  judgment  is 
given,  in  pursuance  of  the  statut«  of  Glocester,  c.5.,  that  the 

■  Law  of  niti  prnu,  190. 


T  Cro.Elii.  18,290. 
»  Co.  Litt,53. 


(,S)  The  case  of  accidental  fire  was  provided  for  by  the  6  Ann.  c.31. ;  that 
statute  is  now  repealed  by  the  14Geo.3.  c.78.,  which  by  §86.  enacts  that 
no  action  shall  be  prosecuted  against  any  person  in  whose  house,  chamber, 
Btabk",  barn,  or  other  building,  or  on  whose  estate  any  fire  shall  accidental- 
ly begin.  It  provides,  however,  that  no  contract  or  agreement  made  be- 
tween landlord  and  tenant  shall  be  thereby  defeated.  Since  the  passing 
of  ifus  act  it  has  been  determined  that  it  affords  no  protection  to  a  tenant 
who  has  covenanted  generally  to  repair  i  if  the  premise*  are  burned  down 
by  accident,  he  must  still  rebuild  them  under  his  covenant ;  Bullock  v.  Dom- 
miil,  6T.H.  650. ;  and  whether  he  has  so  covenanted  or  not,  he  must  con- 
tinue to  pay  the  rent  during  the  whole  term.  Belfour  v.  WettoHf  iT.  R. 
BaJier  v.  Uolbzaffel,  4  Taunt.  45.  1 8  Ves.  1 1 5.  S.C. 
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these  conditions,  by  neglecting  to  swear  fealty,  to  do  suit  of 
€x>urt,  or  to  render  the  rent  or  service  reserved,  is  an  injury  to 
the  freehold  of  the  lord,  by  diminishing  and  depreciating  the 
value  of  his  seignory. 

The  general  remedy  for  all  these  is  by  distress ;  and  it  is 
the  only  remedy  at  the  common  law  for  the  two  first  of  them. 
The  nature  of  distresses,  their  incidents  and  consequences,  we 
have  before  more  than  once  explained  ' :  it  may  here  suffice 
to  remember,  that  they  are  a  taking  of  beasts,  or  other  personal 
property,  by  way  of  pledge  (o  enforce  the  performance  of 
something  due  from  the  party  distreined  upon.  And  for  the 
most  part  it  is  provided  that  distresses  be  reasonable  and  mo- 
derate; but  in  the  case  of  distress  for  fealty  or  suit  of  court,  no 
distress  can  be  unreasonable,  immoderate,  or  too  large  " :  for 
this  is  the  only  remedy  to  which  the  party  aggrievetl  is  enti- 
tled, and  therefore  it  ought  to  be  such  as  is  sufficicndy  com- 
pulsory ;  and,  be  it  of  what  value  it  will,  there  is  no  harm 
done,  especially  as  it  cannot  be  sold  or  made  away  with,  but 
must  be  restored  immediately  on  satisfaction  made.  A  distress 
of  this  nature,  tiiat  has  no  bounds  with  regsu"d  to  it's  quantity, 
and  may  be  repeatetl  from  time  to  time,  until  the  stubbornness 
of  the  party  is  conquered,  is  called  a  distress  itifinile  ;  which  is 
also  used  for  some  other  purposes,  as  in  summoning  juiors, 
and  the  like. 

Other  remedies  for  subtraction  of  rents  or  services  are, 
1 .  By  action  of  drbf,  for  the  breach  of  this  express  contract, 
of  which  enough  has  been  formerly  said-  This  is  the  most 
usual  remedy,  when  recourse  is  had  to  any  action  at  all  for  die 
recovery  of  pecuniary  rents,  to  which  sjjecies  of  render  almost 
all  free  services  are  now  reduced,  since  the  abolidon  of  die 
military  tenures.  But  for  a  freehold  rent,  reserved  on  a  lease 
[  232  ]  for  life,  &c.  no  action  of  debi  lay  by  die  common  law,  during 
the  continuance  of  the  freehold  out  of  which  it  issued';  for 
the  law  would  not  suffer  a  real  iujurj'  to  be  remedied  by  an 
action  that  was  merely  jwsottal.  However,  by  the  statutes 
8  Ann.  cli.  and  5  Geo.  III.  c.l  7.  actions  of  debt  may  now  be 


*8M|Mg.6.i4S. 
*  Finch.  L.  285. 


1  lloU.Abr.  595. 
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brought  at  any  time  to  recover  such  freehold  rents.  2.  An 
assise  of  mmi  trancesfor  or  noxvl  disseisin  will  lie  of  rents  as 
well  as  of  lands'*;  if  the  lord,  for  the  sake  of  trying  tlie  posses- 
sory rij^ht,  will  make  it  Ills  election  to  suppose  himself  ousted 
or  disseised  thereof.  Tliis  is  now  seldom  heard  of;  and  all 
other  real  actions  to  recover  rent,  heing  in  the  nature  of  writs 
of  right,  and  therefore  more  dilatory  in  tlifir  pi-ogrcss,  are  en- 
tirely disused,  though  not  formally  iihohslied  by  law.  Of  this 
species  however,  is,  3.  The  writ  dc  cormtftudini/nis  et  servitLis^ 
which  lies  for  the  lord  against  his  tenant,  who  wit!iholds  from 
him  the  rents  and  services  due  by  custom,  or  tenure,  for  liis 
land  ".  This  compels  a  specific  payment  or  performance  of 
the  runt  or  service ;  and  there  are  also  others,  whereby  the  lord 
shall  recover  the  land  itself  in  lieu  of  the  duty  withheld.  As, 
't.  The  writ  of  cessavit ,-  which  lies  by  the  statutes  of  Gloces- 
ter,  6  EcJward  I.  c.  4.  and  of  Westni.  2.  1 3  E«lw.  I.  c.  2 1 .  and  -t  1 , 
when  a  man  who  holds  lands  of  a  lord  by  rent  or  other  services, 
neglects  or  ceases  to  perform  his  services  for  two  years  together; 
or  where  a  reUgunis  house  hath  lands  given  it,  on  condi- 
tion of  performing  some  certain  sjjirltual  service,  as  reading 
prayers  or  giving  alms,  and  neglects  it ;  in  either  of  which  cases, 
if  tlie  cesser  or  neglect  have  continued  for  two  years,  the 
lord  or  donor  and  his  heirs  shall  have  a  writ  of  cessavit  to  re- 
cover the  land  itself,  eo  qtiod  tcnens  in  Jacicndis  sci-vitiis  per 
biennium  Jam  cessavit  ^  In  like  manner,  by  the  civil  law,  if  a 
tenant  who  held  lands  upon  payment  of  rent  or  services,  or 
"Jure  emphi/teutico"  neglected  to  pay  or  perform  tlieni  per 
totnm  frienniim,  he  might  be  ejected  from  such  emphyteutic 
lands  *.  But  by  the  statute  of  Glocester,  the  cessavit  does  not 
lie  for  lands  let  upon  fee-fann  rents,  unless  they  have  lain 
fresh  and  uncultivated  for  two  years,  and  there  be  not  sulHcieJit  [  233  2 
distress  upon  the  premises ;  or  uidess  the  tenant  hath  so  en- 
closed the  land,  that  the  lord  cannot  come  upon  it  to  distrein  '". 
For  the  law  prefers  the  simple  and  ordinary  remedies,  by 
distress  or  by  the  actions  just  now  mentioned,  to  tins  extraor- 
dinary one  of  forfeiture  for  a  eessa^n'/  .-  and  therefore  the  same 
statute  of  Gloccster  has  provided  farther,  that  upon  tender  of 

*  F.N.B.195.  ■  CocLA.ee.S. 

'  Ilnd.151.  "  F.N.B.209.     9lBSt.S96. 

'  /M.208. 
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arrean  and  damages  before  judgment,  and  giving  security  for 
the  future  performance  of  the  services,  the  process  shall  be  at 
an  end,  and  the  tenant  shall  retain  his  land ;  to  which  the 
statute  of  We^tm.  2.  conforms,  so  far  as  may  stand  with  con- 
venience and  reason  of  law '.  It  is  easy  to  observe,  that  the 
statute''  4- Geo.  1 1,  c  28.  (which  permits  landlords  who  have  a 
right  of  re-entry  for  non-payment  for  rent,  to  serve  an  eject' 
ment  on  their  tenants,  when  half  a  year's  rent  is  due,  and  tliere 
is  no  sufficient  distress  on  tlie  premises)  is  in  some  measure 
copied  from  the  antient  writ  of  cessavit ;  especially  as  it  may- 
be satisfied  and  put  an  end  to  in  a  similar  manner,  by  tender 
of  the  rent  and  costs  within  six  months  after.  And  the  same 
remedy  is,  in  substance,  adopted  by  statute  1  lGeo.2.  c.l9.  ^16., 
which  enjicts  tliat  wJiere  any  tenant  at  rack-rent  [or  at  a  rent 
full  three-fourths  of  the  yearly  value]  shall  be  one  year's  rent 
in  arrear,  and  shall  desert  the  demised  premises,  leaving  the 
same  uncultivated  or  unoccupied,  so  that  no  sufficient  distress 
can  be  had:  two  justices  of  the  peace  (after  notice  affixed  on  the 
premises  for  fourteen  days  without  effect)  may  give  the  land- 
lord possession  thereof,  and  tliencefortli  the  lease  shall  be 
void.  ( 1 )  5.  There  is  also  another  very  effectual  remedy,  which 
takes  place  when  the  tenant  upon  a  writ  of  assise  for  rent,  or 
on  a  replevin,  disowns  or  disclaims  his  tenure,  whereby  the 
lord  loses  his  verdict;  In  which  case  the  lord  may  have  writ 
of  right,  sur  tlisclaimcj;  grounded  on  this  denial  of  tenure ;  and 
shall  upon  proof  of  the  tenure,  recover  back  the  land  itself  so 
lioiden,  as  n  punishment  to  the  tenant  for  such  his  false  dis- 
claimer '.  This  piece  of  retaliating  justice,  whereby  the  tenant 
who  enileavours  to  defraud  his  lord  is  himself  deprived  of  the 
estate,  as  it  evidently  proceeds  upon  feodal  principles,  so  it  is 
[  as*  ]  expressly  to  be  met  with  in  the  feodal  constitutions  "" :  "  va~ 
"  saUus,  qui  abnegavit  fatdum  ejusve  conditiotiem,  exipcli' 
«  abitut-:' 


'  S  Iiut401.460. 
k  See  pag.S06. 


'  Finch.  L.  270, 871. 
'^  Ftud.  i.S.t.36. 


(i)  By  the  37Gco.3.  c.52.,  the  provisions  ofthii  wction  nrv  estcndcd  to 
cases  where  only  half  a  year's  rent  is  in  nrrcar,  ond  where  the  preniiici  ire 
held  under  nny  demise  or  iigroetnent,  either  written  or  verbal,  nnd  with  or 
wilhoui  re««rviiiion  of  a  right  of  re-entry  in  ca»e  of  non.pByment  of  rent- 
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And,  as  on  the  one  hand  the  antieiit  law  provided  these 
several  remedies  to  obviate  tlie  knavery  and  punish  the  ingra- 
titude of  the  tenant,  so  on  the  otiier  hand  it  was  equally  careful 
to  redress  the  oppression  of  the  lord;  by  furnishing,  J,  The 
writ  of  ne  iiyiiste  itwes  "  ;  wiiich  is  an  antient  writ  founded  on 
that  chapter  **  of  magfia  carta^  which  prohibits  tUstresses  for 
greater  services  than  are  really  due  to  the  lord ;  (2)  being  itself 
of  the  prohibitory  kind,  and  yet  in  tlie  nature  of  a  writ  of  right  •*. 
It  lies^  where  the  tenant  in  fee-simple  aiid  his  ancestors  have 
held  of  the  lord  by  certain  services ;  and  the  lord  hath  ob- 
tained seisin  of  more  or  greater  services,  by  the  inadvertent 
payment  or  performance  of  them  by  the  tenant  himself. 
Here  the  tenant  cannot  in  an  avowry  avoid  the  lord's  posses- 
sory right,  because  of  the  seisin  given  by  his  own  hands  ^  but  is 
driven  to  this  writ,  to  devest  the  lord's  possession,  and  esta- 
blish the  mere  right  of  property,  by  ascertaining  the  services, 
and  reducing  them  to  their  proper  standard.  Hut  this  writ  does 
not  lie  for  tenant  in  lail;  for  he  may  avoid  such  seisin  of  the 
lord,  obtained  from  tlie  payment  of  his  ancestors,  by  plea  to 
an  avowry  in  replevin''.  {3}  2.  The  wTit  of  mcsm;  de  medio ; 
which  is  also  in  tlie  nature  of  a  writ  of  right  ^  aud  hes,  when 
upon  a  subinfeudation  the  mesne,  or  middle  lord  *,  suffers  his 
under-tenant,  or  tenant  parmmly  to  be  distreined  upon  by  the 
\otA  jHtramoitnt ,  for  the  rent  due  to  him  from  the  mesne  lord  '. 
And  in  such  case  the  tenant  shall  have  judgment  to  be  acquit- 
ted (or  indemnified)  by  the  mesne  lord;  and  if  he  makes  de- 
fault therein,  or  does  not  appear  originally  to  the  tenant's  writ, 
he  shall  be  forejudged  of  his  mesnalty,  and  the  tenant  shall 
hold  immediately  of  the  lord  paramount  himself".  (4) 

"F.N.B.fO.  'Booili.ISS. 

*  e.  10.  •  S«h;  book  1 1,  ch.5.  |Wg.  59,  60. 

*■  Bcolh.l2«.  «  F.N.B  135. 

•'F.N.B.II.  2tnst.2l.  "  lllnst.374. 


(2)  Ld.  Coke  (2  Inst.  p.  21.)  expressly  denies  this,  and  i-itcs  the  writ  Trcm 
Glanvilie,  and  sa^s  it  is  mentioned  in  the  Mirror, 

(3)  But  he  will  still  he  hound  by  his  own  payment  during  his  own  life 
in  an  avowry,  he  must  therefore  seek  his  remedy  hy  an  action  on  c.  10. 
of  Magna  Carta  above  cited.  S.Inst.  21 . 

(4)  "  By  the  same  serrices  as  the  mesne  holdeth  by."  alnst.  .174. 
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II.  Thus  far  of  the  remedies  for  subtraction  of  rents  or 
other  services  due  by  tenure.     There  are  aJso  other  services 
due  by  antient  custom  and  jn-esci-iption  only.     Such  is  Uiat  of 
doing  suit  to  another's  mill  (5) :   where   the  |>ersons,  resident 
iu  a  particuhir  place,  by  usage  time  out  of  mind,  have  been  acr 
customed  to  grind  their  corn  at  a  certain  mill ;  and  afterwards 
any  of  them  go  to  another  mill,  and  with<Iraw  their  suit  (their 
secta  a  sequeiidu)  fr-om  iJie  antient  mill.     This  is  not  only  a  da- 
mage, but  an  injury,  to  the  owner;  because  this  prescription 
might   liave    a   very  reasonable    foundation;    viz.    upon    the 
erection  of  such  mill  bj'  the  ancestors  of  the  owner  fof  tlae  con- 
venience of  the  inhabitants,  on  condition,  lliat  when  erected, 
they  should  al!  grind  their  corn  there  only.     And  for  this  in- 
jury the  owner  shall  have  a  wTit  desccta  ad  molaidimim  ",  com- 
manding llie  defendant  to  do  his  suit  at  that  mill,  qtiam  ad 
iUud  fiircre  debet,  et  solet,  or  shew  good  cause  to  the  contrary: 
in  which  action  the  validity  of  the  prescription  may  be  tried, 
and  if  it  be  found  for  the  owner,  he  shall  recover  damages 
against  the  defendant ".     In  like  manner,  and  for  like  reasons, 
the  register  J'  will  inform  us,  tliat  a  man  may  have  a  writ  of  secta 
ad  furnnmy  secta  ad  tonale^   et  ad  omnia  alia  hiijusniodi ;  for 
suit  tlue  to  his  Jurtium,  his  public  oven,  or  bakeliouse ;  or  to 
his  torralcf  his  kiln,  or  maltliouse ;  when  a  person's  ancestors 
have   erected  a  convenience  of  that   sort  for  the  benefit  of 
tlie  neighbourhood,  upon  an  agreement   (proved  by   imme- 
morial custom)  diat  all  the  inhabitants  should  use  and  resort 
to    it  when  erected.       But,    besides  these   sj^cial    remedies 
for  subtractions,   to  compel  the  specific  performance  of  the 
service  due  by  custom ;  an  action  on  the  case  will  also  lie  for  all 
of  tiiem,  to  repair  die  party  injured  in  damages.     And  thus 
nmch  for  i!ic  injury  of  subtraction. 


•P.N.B.1S3. 


'  Co.  Entr.  641. 


rfoLlSS. 


{S)  The  tecta  ad  molendinum,  &c.  may  be  due  by  tenure,  u  well  M  by 
custom.  Drake  y.  WigUtworth,  Willet.  Rep.656. ;  Diid  where  that  b  the 
case,  Uic  lord  may  dUtrcin  as  in  other  case*  of  subtraction.  Kegistr.l53. 
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CHAPTER    THE    SIXTEENTH. 


OF  DISTURBANCE. 


'T'HE  sixth  and  last  species  of  real  injuries  is  that  of  dis- 
iurbance .-  whicli  is  usually  a.  wrong  done  to  some  incor- 
poreal hereJitament,  by  liindering  or  disquieting  the  owners 
in  their  regular  and  lawful  enjoyment  of  it'.  1  shall  consider 
Jive  sortii  of  this  injury;  viz.  I,  Disturbance  of  Jrarichises. 
2.  Disturbance  of  common.  3.  Disturbance  oi'ways.  4r.  Dis- 
turbance oi  tenure.     5.  Disturbance  of  patronage. 

I." Disturbance  ofjranchiscs  happens  when  a  man  has  the 
franchise  of  holding  a  court-Ieet,  of  keeping  a  fair  or  market, 
of  free-warren,  of  taking  toll,  of  seizing  waifs  or  estrays,  or 
(in  short)  any  other  species  of  franchise  whatsoever;  and 
he  is  disturbed  or  incommoded  in  die  lawful  exercise  thereof. 
As  if  anotlier,  by  distress,  menaces,  or  persuasions,  prevails 
upon  tlie  suitors  not  to  appear  at  my  court ;  or  obstructs  the 
passage  to  my  fair  or  market ;  or  Imnts  in  my  free-warren  ; 
or  refuses  to  pay  me  the  accustomed  toll ;  or  hinders  me 
from  seizing  the  waif  or  estray,  whereby  it  escapes  or  is 
carried  out  of  my  liberty;  in  every  case  of  this  kind,  all 
which  it  is  Impossible  here  to  recite  or  suggest,  there  is  an  in- 
jury done  to  the  legal  owner  ;  his  property  is  damnified;  and 
the  profits  arising  from  such  his  franchise  are  diminished.  To 
remedy  wliich,  as  the  law  has  given  no  other  writ,  he  is 
therefore  entitled  to  sue  for  damages  by  a  special  action  o»  [  237  ] 
the  case  :  or,  in  case  of  toll,  may  take  a  distress  if  he  pleases ''- 

11.  The  disturbance  of  common  comes  next  to  l>e  consi- 
dered; where  any  act  is  done,  by  which  tlic  right  (if  another 
to  his  common   is  incommoded    or  diuiiiiishcd.      This   may 

Finclu  L.  187.  "  Cro.Ellx,558. 
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happen,  in  the  first  place,  where  one  who  hath  no  right  of 
common,  puts  his  cattle  into  the  land ;  and  thereby  robs  the 
cattle  of  the  commoners  of  their  respective  shares  of  the  pas- 
ture. Or  if  one,  who  hath  a  right  of  common,  puts  in  cattle 
which  are  not  commonable,  as  hogs  and  goats;  which  amounts 
to  the  same  inconvenience.  But  the  lord  of  the  soil  may  (by 
custom  or  prescription,  but  not  without)  put  a  stranger's  cat- 
tle into  the  common*^;  and  also,  by  a  like  prescription  for 
common  appurtenant,  catUe  that  are  not  commonable  may  be 
put  into  the  common^.  The  lord,  also,  of  the  soil  may  justify 
making  burrows  therein,  and  putting  in  rabbits,  so  as  they  do 
not  increase  to  so  large  a  number  as  totally  to  destroy  the  com- 
mon *.  But  in  general,  in  case  the  beasts  of  a  stranger,  or 
the  uncommonoble  cattle  of  a  commoner,  be  found  upon  the 
land,  the  lord  or  any  of  the  commoners  may  distrein  them 
damage-feasant*^:  or  the  commoner  may  bring  an  action  on 
the  case  to  recover  damages,  provided  the  injury  done  be 
any  thing  considerable ;  so  that  he  may  lay  his  action  with 
a  per  quod,  or  allege  that  Oiereby  he  was  deprived  of  his  com- 
mon. But  for  a  trivial  trespass  the  commoner  has  no  action  j 
but  the  lord  of  the  soil  only,  for  the  entry  and  trespass  com- 
mitted*. (1) 

«  lRoU,A»ir.396.  'SRep.llS. 

*C«>.UM.ias.  'iW. 

*  CnKEUs.876.  Cro.J«e.l95.  LulwlOS. 


(1)  The  passage  referred  to  in  the  Reports  i&  this: — "If  the  trespass 
be  to  tmall  that  the  commoner  has  not  any  loss  but  tufltcicnl  in  ample 
manner  remains  Tor  him,  no  action  lies  for  it."  Mr.  Serjeant  VViiliams  ob- 
serves that  this  must  be  understood  with  some  restriction.  Undoubtedly 
if  cflttle  escape  Into  the  common,  and  are  driven  out  by  the  owner  as  soon 
as  he  has  notice,  though  the  lord  may  have  an  action  of  tresfNM 
for  the  injury  to  his  soil,  the  commoner  cannot  bring  an  action  upon  the 
case,  for  this  seems  to  fall  directly  within  the  rule.  But  if  cuttle  are 
permitted  to  depasture  the  conmion,  whether  they  are  a  stranger's,  or 
the  snpcrnumcrarj' cattle  of  a  commoner,  whether  they  arc  driven  or  escape 
there,  a  commoner  may  have  an  action  upon  the  case,  in  which  it  does  not 
seem  necessary  for  him  to  prove  any  tpecific  injury  sustained.  The 
consumption  of  the  grass  by  the  other  cattle,  is  of  itself  a  diminution  of 
ihe  right  and  profit  of  the  commoner,  and  considered  as  a  sufficient  proof 
of  the  damage  alleged  in  the  declaration,  for  if  the  other  cattle  had  not 
l»en  there,  the  commoner's  cattle  might  have  eaten  evcrj-  blade  of  grass 

hich  was  consumed  by  the  other.     Besides  the  law  considers  that  the 

ngkt 
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Another  disturbance  of  common  is  by  surcharging  it;  or 
putting  more  cattle  tlierein  than  the  pasture  and  herbage  will 
sustain,  or  the  party  hath  a  right  to  do.  In  this  case  he  that 
surcharges  does  an  injury  to  the  rest  of  tlie  owners,  by  depriv- 
ing them  of  their  respective  portions,  or  at  least  contracting 
them  into  a  smaller  compass.  This  injury  by  surcharging  can,  [  2S8  ] 
properly  speakhig,  only  happen  where  the  common  is  append- 
ant or  a/)pwie7ianf  '',  and  of  course  li  mi  table  by  law  ;  or  where, 
when  in  gross,  it  is  expressly  limited  and  certain  i  for  where  a 
man  hath  common  m  grosSf  sans  nortthre  or  without  stint,  he 
catmot  be  a  surcharffer.  However,  even  where  a  man  is  said 
to  have  common  without  stint,  still  there  must  be  left  suffi- 
cient for  the  lord's  own  beasts' ;  for  the  law  will  not  suppose 
that,  at  the  original  grant  of  the  common,  the  lord  meant  to 
exchide  himself.  (2) 

The  usual  remedies,  for  surcharging  the  common,  are  either 
by  distreining  so  many  of  the  beasts  as  are  above  the  number 
allowed,  or  else  by  an  action  of  trespass,  both  which  may 
be  had  by  the  lord :  or  lastly,  by  a  special  action  on  the  case 
for  damt^es  ;  in  which  any  commoner  may  be  plaintiff'.  But 
the  antient  and  most  effectual  method  of  proceeding  is  by  writ 
ofadmeasiircmrttt  oi' pasture.  This  lies  either  where  a  common 
appurtenant  or  in  gross  is  certain  as  to  number,  or  where 
a  man  has  common  appendant  or  appurtenant  to  his  land, 

■*  Scetxwk  II.  rh.3.  J  lFFeeiii.273. 

'  1  RaU.Abr.399. 


rigfii  of  the  rommoner  is  injured  by  such  an  rc(,  and  therefore  allows  him 
to  bring  an  action  for  it  to  prevent  the  wrongdoer  from  gaining  a  right  by 
repeated  acts  of  encroachment.  For  wherever  uny  act  injures  another*! 
right,  and  would  also  be  evidence  in  favour  of  the  wrong-doer,  claiming 
the  right  on  any  future  occasion,  an  action  may  be  maintaijied  for  such 
act  without  proof  of  any  specilic  injury.  AlcUor  v.  Spateman,  1  Saund. 
Rep.  346a.  n.  2.  citing  Weilt  v.  Watting,  2  Bl.  Rep.  1233.  Hobton  v.  Todd, 
4T.R.71. 

(2)  This  seems  to  be  too  generally  expressed^  for  the  lord's  right  may  be 
narrowed  down  to  any  thing  short  of  absolute  exclusion  for  the  whole  year. 
He  may,  together  with  the  commoners,  be  entirely  excluded  for  a  part  of 
the  year ;  his  right  may  be  narrowed  to  the  feeding  of  d  limited  number  for 
a  part  of  the  year,  or  the  commoners  may  have  the  pasture  entirely  to  his 
exchision  for  a  part  of  the  year.   Potter  v.  Norths  1  Saiind.  Rep.  353.  n.  2. 
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the  quantily  of  wliich  coimnon  has  never  yet  been  ascer- 
tained. In  either  of  these  cases,  as  well  the  lord  (3)  as  any 
of  the  commoners,  is  entitled  to  this  writ  of  admeixsurement ; 
wliich  is  one  of  those  writs  that  are  called  vicontiel '',  being 
directed  to  the  sheriff,  (licecomiti,)  and  not  to  be  retnrned  to 
any  superior  court  tiU  finally  executed  by  liim.  It  recites  a 
complaint,  that  the  defendant  hath  surcharged,  sitpaoneravity 
the  common  ;  and  therefore  commands  the  sheriff  to  admea- 
sure and  ajiportion  it ;  that  the  tiefentlant  may  not  have  more 
than  belongs  to  him,  and  that  the  plaintiff  may  have  his 
righdul  share.  And  upon  tliis  suit  all  the  commoners  shall 
be  admeasured,  as  well  those  who  have  not,  as  those  who  have 
surchaiged  the  common  :  as  well  the  pUiintifl'as  the  defend- 
ant". The  execution  of  tliis  writ  must  be  by  a  jury  of  twelve 
[  239  ]  men,  who  are  upon  their  oaths  to  ascertain,  under  the  super- 
intcndance  of  the  sherilli  wliat  antl  how  many  cattle  each 
commoner  b  entided  to  feed.  And  the  rule  for  this  admea- 
surement is  'generally  understood  to  be,  that  the  commoner 
shall  not  turn  more  CJittle  upon  tlse  common,  than  are  suffi- 
cient to  manure  and  stock  the  land  to  which  his  right  of  com- 
mon is  annexed ;  or,  as  our  antient  law  expressed  it,  such  cat- 
tle only  as  are  i<rtxinl  and  coucJiarU  upon  his  tenement "  : 
which  being  a  th'mg  uncertain  before  admeasurement,  has 
frc<iuently,  ihoitgh  erroneously,  occasioned  tliis  unmeasured 
right  of  conunou  to  be  called  a  connnon  icithoul  stint  or  saris 
lUfmbre";  a  tiling  which,  though  possible  in  law  ^,  does  in  fact 
very  rarely  exist. 


If,  atler  the  admeasurement  has  thus  ascertained  the 
right,  the  same  defendant  surcharges  die  common  again,  tlie 
plaintiff  may  have  a  writ  o{ second  surcharge,  de  scaitida  supero- 
ncratioiie^  whicli  is  given  by  the  statute  Westni.2-  ISEdw.I. 


k^Tiut-Sfiy,     Flach.L.SM. 

'   F.N.B.125. 

"  Bro.  Abr.  I.  iwetcription.  28. 


Lord  IUjrn>.407. 


(3)  KSndi,  in  the  pnuage  citwi,  expressly  saji  that  **  the  lord  cwinot  have 
the  writ  of  a»lineasurcmcnt  ngninst  his  tenants  surcharging,  for  he  niny  di>« 
treiii  the  siirplusn^sc  for  tUmnge-fcasant."  And  Rt*.  N.  B.  I'./5.D.  is  an 
nuthoriiy  to  the  same  cftect.  Loril  Hftic,  citing  several  c«ie»  from  the  jcar- 
booki.  is  of  A  different  opinion.  Dut  oil  three  seem  agreed  Uiat  the  com- 
moner cannot  have  it  u«;uinst  the  lord. 


n 
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C.8.  and  ihcruby  il>f  sheriff  is  directeti  lo  iiK|iiJi'f  by  a  jury, 
whetiiei-  the  defendant  lias  in  tact  a^iin  surcharged  die  com- 
tnon  contrary  to  the  tenure  ol'  the  Inst  admeasurement:  and 
if  he  has,  he  shall  then  tbrleit  to  tlje  king  the  supernumerary 
cattle  put  in,  and  also  shall  pay  damages  to  the  j>laintiffp. 
Tins  process  seems  highly  ecjuitabie:  for  the  Hrst  offence  is 
held  to  be  committetl  tlirouf^h  mere  inadvertence,  and  there- 
fore there  are  no  damages  or  forfeiture  on  th»  first  writ,  which 
was  only  to  ascertain  die  right  whicli  was  disputed :  but  the 
second  offence  is  a  wilful  contempt  and  injustice  ;  and  there- 
fore punished  very  properly  with  not  only  damages,  but  also 
forfeiture.  And  herein  the  right,  being  once  settled,  i.s  never 
again  disputed ;  but  only  the  fact  is  tried,  whether  there  be 
any  second  surcharge  or  no :  which  gives  this  neglected  pro- 
ceeding a  great  advantage  over  the  modern  method,  by  action 
on  the  case,  wherein  the  quantum  of  common  belonging  to  the 
defendant  must  be  proved  upon  every  fresh  trial,  lor  every 
repeated  offence. 

There  is  yet  another  disturbance  of  conuuon,  when  the  [  240  ] 
owner  of  the  land,  or  other  person,  so  encloses  or  otherwise 
obstructs  it,  that  the  commoner  is  precluded  from  enjoying 
the  benefit  to  which  he  is  by  law  entitled.  This  may  be  done, 
either  by  erecting  fences,  or  by  dri^'ing  the  cattle  off  the  land, 
or  by  ploughing  up  the  soil  of  the  coxnmon  '.  Ol'  it  may  be 
done  by  erecting  a  warren  therein,  and  stocking  it  with  rabbits 
in  such  quantities,  that  they  devour  the  whole  herbage,  and 
thereby  destroy  the  common.  For  in  such  case,  though  the 
commoner  may  not  destroy  tlie  rabbits,  yet  the  law  looks 
upon  this  US  an  injurious  disturbance  of  hts  right,  and  has 
given  him  his  remedy  by  action  against  the  owner  "■.  This 
kind  of  disturbance  does  indeed  amount  to  a  disseisin,  and  if 
the  commoner  chuses  U)  consider  it  in  that  light,  the  law  has 
given  him  an  assise  of  nm<et  disseisin,  against  the  lord,  to  re- 
cover the  possession  of  his  common  '.  Or  it  has  given  a  writ 
o{  quod permittat,  against  any  stranger,  as  well  as  the  owner 
of  the  land,  in  case  of  such  a  disturbance  to  the  plaintiff  as 
amounts  to  a  total  deprivation  of  hb  comtnon ;  whereby  the 
defendant  shall  be  compelled  to  permit  the  plaintiff  to  enjoy 

"  F-  N.  B.  128.     2  In«i  370.  '  Cto.  J«c.l95. 

■5  Cro. Eli».  1 98.  -F.N.B.lVfl. 
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his  common  as  he  ought  *.  But  if  the  commoner  does  not 
chusc  to  bring  a  real  action  to  recover  seisin,  or  to  try  the 
right,  he  may  (which  is  the  easier  and  more  usual  way)  bring 
an  action  on  the  case  for  his  damages,  instead  of  an  assise  or 
a  qtiod  pcrmittat ". 

There  are  cases  indeed,  in  which  llie  lord  may  enclose 
and  abridge  the  common  ;  for  which,  as  they  are  no  injury 
to  any  one,  so  no  one  is  entitled  to  any  remedy.  For  it  is 
provideil  by  tJie  statute  of  Merton,  SOHcn.III.  c.4.  tlmt  the 
lord  tn«y  approve^  that  is,  enclose  and  convert  to  the  uses  of 
husbandry,  (which  is  a  melioration  or  approx'ement,)  any 
waste  grouculs,  wowls,  or  pastures,  in  which  his  tenants  have 
common  appendant  to  tlieir  estates ;  provided  he  leaves  suf- 
[  241  ]  ficient  common  to  his  tenants,  according  to  the  proportion 
of  their  land-  (4')  And  this  is  extremely  reasonable :  for  it 
would  be  very  hard  if  the  lord,  whose  ancestors  granted  out 
these  estates  to  which  the  commons  are  appendant,  should 
be  precluded  from  making  what  advantage  he  can  of  the  rest 
of  his  manor;  provided  such  advantage  and  improvement  be 
no  way  derogatory  from  the  former  grants.  Tlie  statute 
Westm.2.  13  Edw.I.  c.46.  extends  this  liberty  of  approving, 
in  like  manner,  against  all  others  that  have  common  ajipur- 
frrtattt,  or  /;;  gross,  as  well  as  against  the  tenants  of  the  lord, 
who  have  their  common  appcfidant ;  and  farther  enacts,  that 
no  assise  of  novel  disseisin^  for  cou^mon,  shall  lie  against  a 
lord  for  erecting  on  the  common  any  windmill,  sheephouse, 
or  other  necessary  buildings  tlierein  specified  :  which,  sir  Ed- 
ward Coke  says  ",  are  only  put  as  examples ;  and  that  any 
other  necessary  improvements  may  lie  made  by  (he  lord, 
though  in  reality  they  abridge  the  common,  and  make  it  less 
sufficient  for  the  commoners.  (5)  Aiid  lastly  by  statute 
29Geo.II.  C.36.  and  SlGeo-  II.  c,41.  it  is  particularly  enacted, 

'  Finch  L, 275.     F.N.B.123.  «  S  IihL476. 

"  Cro.jK.l95. 


4)  Sec  Vol.ri.  p.3-1. 

(5)  The  cultivation  and  niunngement  of  the  common  arable  and  pasture 
lanjR  in  the  kingdom  iire  provided  for  by  13G.3. c.dl.;  and  the  4lCi.3. 
r.  109.  lay*  ilowncertftin  (general  reflations  for  the  inclosures  ofcomaionf 
i»>  iic't  t.ri.iii-lianicnt      lM(hnr«iiicory)nraii><l  intnni]  xprcial  inrlotiire  act«. 
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that  any  lords  of  wastes  and  comraons,  witli  the  consent  of  the 
major  part,  in  number  and  vnluet  of  tlie  tonimo«ers,  may 
enclose  any  port  thereof,  for  the  growth  of  timber  and  under- 
wood. 

III.  The  third  species  of  disturbance,  that  of  toay.?,  is  very 
similar  in  it's  nature  to  the  last :  it  principally  happening  when 
a  person,  who  hath  a  riffht  to  a  way  over  another's  grounds, 
by  grant  or  prescription,  is  obstructed  by  enclosures,  or  other 
obstacles,  or  by  ploughing  across  it;  by  which  means  he 
cannot  enjoy  his  right  of  way,  or  at  least  not  in  so  commo- 
dious a  manner  as  he  might  have  done.  If  this  be  a  way 
annexeil  to  his  estate,  and  the  obstruction  is  made  by  the 
tenant  of  the  land,  this  brings  it  to  anotlier  species  of  injm'y ; 
for  it  IB  then  a  mtsance,  for  which  an  assise  will  lie,  as  men- 
tioned in  a  former  chapter*.  But  if  the  right  of  way,  thus 
obstructed  by  the  tenant,  be  only  in  grosst  (that  is,  annexe*! 
to  a  man's  person  and  unconnected  with  any  lands  or  tene- 
ments,) or  if  the  obstruction  of  a  way  belonging  to  an  house  C  21<2  1 
or  land  is  made  by  a  stranger,  it  is  then  in  either  caj^e  merely 

a  disturbance :  for  the  obstruction  of  a  way  in  gross  is  no  de- 
triment to  any  lands  or  tenements,  and  therefore  does  not  fall 
under  the  legal  notion  of  a  nusaiice,  which  must  be  laid,  ad 
nocumetUum  liberi  tetiementi  ^  ;  and  the  obstruction  of  it  by  a. 
stranger  can  never  tend  to  put  the  right  of  way  in  dispute : 
the  remetly  therefore  for  these  disturbances  is  not  by  assise 
or  any  real  action,  but  by  the  universal  remetly  of  action  on 
the  case  to  recover  damages  *. 

IV.  The  fourth  species  of  disturbance  is  that  of  disturbance 
of  tenurcy  or  breaking  that  connexion  which  subsists  between 
the  lord  and  his  tenant,  and  to  which  the  law  pays  so  high  a 
regard,  that  it  will  not  suffer  it  to  be  wautoniy  dissolved  by 
tlie  act  of  a  tliird  person.  To  have  an  estate  well  tenanteil  is 
an  advanUige  that  every  landlord  must  be  very  sensible  of; 
and  therefore  the  dj'iving  away  of  a  tenant  from  off  his  estate 
is  an  injury  of  no  small  consequence.  So  that  if  there  be  a 
tenant  at  will  of  any  lands  or  tenements,  and  a  stranger,  either 
by  menaces  and  threats,  or  by  unlawful  distresses,  or  by  fraud 

'  Ch.lS.  p.SlS.  •»  Hale  on  F.N.  B.  185.   Ltit.tll.ll*. 
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and  circumvention,  or  olher  means,  contrives  to  drive  him 
awa}',  or  inveigles  him  to  leave  Ins  tenancy,  this  ihe  law  veiv 
justly  construes  to  he  a  wrong  ami  injury  to  the  lord",  and 
gives  liini  a  reparation  in  damages  against  the  oiT'efuier  hy  n 
special  action  on  the  case. 

V.  The  fifth  and  last  si>ecies  of  disturbance,  but  by  for 
the  most  considerable,  is  that  of  ilistiirbance  of  patronage i 
which  is  an  liindrance  or  obstruction  of  a  j>atron  to  present 
his  clerk  to  a  benefice. 


This  injury  was  distinguisheil  at  common  law  from  another 
species  of  injury,  called  usurpation ;  which  is  an  absolute  ouster 
or  dispossession  of  the  patron,  and  hapjwns  when  a  straiager, 
that  hath  no  right,  presenleth  a  rlerk,  ond  he  is  thcreu)H>n 
[  S+S  ■]  admitted  and  iiislituted ''.  In  which  case,  of  usurpation,  llie 
patron  lost  by  the  common  law^  not  only  his  turn  of  present- 
ing pro  hac  vice^  but  also  the  abst>lute  and  perpetual  inherit- 
ance of  the  advowson,  so  that  he  could  not  present  again  upon 
tlie  next  avoiilance,  unless  in  the  mean  time  he  recovered  ht» 
right  by  a  real  action,  viz.  a  writ  of  ri^ht  of  athfmson  ^  T}ie 
reason  given  tor  his  losing  the  present  turn,  and  not  ejecting 
the  usurper's  clerk,  was  that  the  final  intent  of  the  law  in 
creating  this  sjiecies  of  property  being  to  liave  a  fit  person  to 
celebrate  divine  service,  it  prefeiTed  the  peace  of  Uie  church 
(provided  a  clerk  were  once  admitted  and  institutetl)  to  the 
right  of  any  j>atron  whatever.  (6)  And  thi'  patron  also  lost  tJie 
iidierilance  of  his  advowson,  unless  he  recoveretl  it  in  a  writ 
of  right,  because  by  such  usurpation  he  was  put  out  of  jiosses- 
sion  of  his  advowson,  as  nuich  as  when  by  actual  entry  ixnd 
ouster  he  is  disseiseil  of  inntls  or  houses;  since  the  only  \w%~ 


*  Hal.  Anal.  c.40.     t  Koll.  Abr.  ]  OH. 
"  Co.  LiU.«77. 


C  Rep.  49. 


{6)  Upon  thia  principle  there  wis  no  miring  of  the  riftht  hy  rauon  ofthe 
inrancv,  coverture,  or  other  disnbiiity  of  the  true  |vitron  af  the  time  of  thi- 
usitrpntion  niiulr.  The  coidkioii  law  prc«tii»itctl  that  the  hishop*  vroiihi  In- 
tcivilcr  of  the  rights  of  pnlroiwgc,  mitl  inform  thrinsclTc*  by  n  ju*  po. 
troHatiU,  (for  whi<-li  see  |»o«t,  |j-  i!46.)  in  whom  the  rijtht  rcsi«le«l.  It  imin 
»—  •^Wrrrd,  as  K>ini'  cx|>lanation  of  thi*  seeming  hnrshnw*  of  the  common 
t  it  never  rnpirdeil  the  ri|;ht  of  pitroniigi*  i*"-  a  thin^  of  value  to 
r    6  Kcp    I !' 
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session,  of  wliich  nn  odvowsuti  is  cnpnbtf,  is  by  nctiml  pre- 
senUitioti  ami  adiiiissioii  of  one's  clerk.  As,  iheretbre,  when 
the  clerk  was  once  institutetl  (except  in  the  case  of  the  king, 
where  he  must  also  be  inducted ''}  the  church  became  abso- 
hjtelyy«//;  so  the  usurper  by  such  plenarty,  arising  from  his 
<»wn  presentation,  became  in  tact  seised  of  the  advowsoti ; 
which  seiHiii  it  was  impossible  for  the  true  patron  to  remove 
by  nny  possessory  action,  or  other  means,  thiring  the  plenarty 
or  fulness  of  the  church ;  and  wlien  it  became  void  afrt^sh, 
he  could  not  ifien  present,  since  another  had  the  right  of  pos- 
session. The  only  remedy,  therefore,  which  the  palron  had 
left,  was  to  try  the  mere  right  in  a  writ  of  HgAt  of  mixxmson; 
which  is  a  peculiar  writ  of  right,  framed  for  this  special  pur- 
pose, but  in  every  other  respect  corresponding  witli  other 
writs  of  right ' :  and  if  a  man  recovered  therein,  he  regained 
the  possession  of  his  advowson,  and  was  entitleil  to  |)resent 
at  the  next  avoidance  K  But  in  order  to  such  recovery  he 
must  allege  a  presentation  by  himself  or  some  of  his  ancestors, 
which  prove*i  him  or  them  to  have  been  once  in  possession : 
for,  as  a  grant  of  the  advowson,  during  the  fiihiess  of  the 
church,  conveys  no  manner  of  possession  for  the  present,  [  2+4  ] 
therefore  a  purchasei',  until  lie  halli  preseiite<l,  hath  no  actual 
seisin  whereon  to  ground  a  writ  of  right  *.  Thus  stood  the 
common  law. 

But  bishops  in  antient  times,  either  by  carelessness  or 
collusion,  frequently  instituting  clerks  upon  the  presentation 
of  usurpers,  and  thereby  defrauding  the  real  patrons  of  their 
right  of  possession,  it  viAf.  in  substance  enacted  by  statute 
Westm.  2.  ISEdw.I.  C.5.  $'i.  that  if  a  possessory  action  be 
brought  within  six  months  after  the  avoidance,  the  patron 
shall  (notwithstanding  such  usurpation  ami  institution)  recover 
that  very  presentation;  which  giveii  back  to  him  the  seisin  of 
the  advowson.  Yet  still,  if  the  true  patron  omittetl  to  bring 
his  action  within  six  months,  the  seisin  was  gained  by  the 
usurper,  and  the  patron,  to  recover  it,  was  driven  to  the  long 
and  hazardous  process  of  a  writ  of  right.  To  remedy  which 
it  was  farther  enacted  by  statute  7 Ann.  c.  1 8.  that  no  ustirp- 

■*  6  R«|i.'l9.  '  F.N.B.36. 
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alion  shall  dlbplace  the  estate  or  interest  of  the  patron,  or  turn 
il  to  a  mere  right ;  but  tliat  the  true  patron  may  present  upon 

the  next  avoidance,  as  if  no  such  usuqjation  had  happened. 
So  that  the  title  of  usurpation  is  now  much  nurrowed,  and 
the  law  stands  upon  this  reasonable  foundation :  that  if  a 
stranger  usurps  my  presentulion,  and  I  do  not  pursue  my  right 
within  six  months^  [  shall  lose  that  turn  without  reine<ly,  for 
the  peace  of  the  clutrch,  and  as  a  punishment  for  my  own 
ne'diiTciice ;  but  that  turn  is  the  onlv  one  I  sluiU  lose  thereby. 
Usurpation  now  gains  no  right  to  the  usurper,  with  regard  to 
any  future  avoidance,  but  'Only  to  the  present  vacancy :  it 
cannot  indeed  be  remedied  after  six  months  are  past;  but, 
during  those  six  mondis,  it  is  only  a  species  of  disturbance. 


I 


DrsTUBVBEns  of  a  right  of  advowson  may  ihereJbrc  be  these 
three  j>crsons;  the  pseudo-patron,  his  clerk,  and  the  ordi- 
nary ;  the  pretended  patron,  by  presenting  to  a  church  to 
which  he  has  no  right,  and  thereby  making  it  litigious  or 
disputable;  the  clerk,  by  demanding  or  obtaining  institution, 
t  245  ]  which  tends  to  and  promotes  the  same  biconvenience :  and 
the  ordinary,  by  refusing  to  admit  the  real  patron's  clerk,  or 
admitting  the  clerk  of  the  pretender.  Tliese  disturbances  are 
vexatious  and  injurious  to  him  who  lialh  the  right :  and  there- 
fore, if  he  be  not  wanting  to  himself,  the  law  (besides  tlie  writ 
oK  right  of  ttdv(/wso/i,  which  is  a  final  and  conclusive  remetly) 
halll  given  him  two  inferior  possessory  actions  for  his  relief; 
an  assise  ol'  darrein  prcsentmcnty  and  a  writ  of  qitare  impcdit : 
in  which  the  patron  is  always  the  plaintiff,  and  not  the  clerk. 
For  the  law  sujiposes  the  injury  to  be  offered  to  him  only, 
by  obstructing  or  rtliising  the  atimission  of  his  nominee ;  and 
not  to  the  clerk,  who  hath  no  right  in  him  till  institution,  and 
of  course  csui  suiier  no  injury. 

1.  An  assise  of  darn-in  presetilinnU,  or  hist  presentation, 
lies  when  u  nuui,  or  his  ancestors,  under  whom  ho  claims, 
have  presented  a  clerk  to  u  benefice,  who  is  instituted ;  and 
afterwards  upon  the  next  avoidance  a.  stranger  presents  a 
clerk,  and  thereby  disturbs  him  liial  is  the  rejd  patron.  In 
which  cjise  the  patron  vhsill  have  this  writ '' directed  to  the 
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sheriff  to  summon  an  assise  or  jury,  to  inquire  who  was  the 
last  patron  ttiat  presented  to  the  churcli  now  vacant,  of  which 
the  plaintiff  complains  that  he  is  deforced  by  the  defendant : 
and,  according  as  the  assise  determines  that  question,  a  writ 
shall  issue  to  the  bishop,  to  institute  tlie  clerk  of  that  patron, 
in  whose  favour  the  determination  is  mode,  and  also  to  give 
danuiges,  in  pursuance  of  statute  Westm.  2.  i3Edw.I.  c.5. 
This  question,  it  is  to  be  observetl,  was,  before  the  statute 
7Ajin.  before  mentioned,  entirely  conclusive,  as  between  the 
patron  or  his  heirs  and  a  stranger  :  for,  till  then,  the  full  pos- 
session of  the  advowson  was  in  him  who  presented  last  and 
his  heirs :  unless,  since  that  presentation,  the  clerk  had  been 
evicted  witliin  six  months,  or  the  rightlui  patron  hatl  reco- 
vered the  advowson  in  a  writ  of  right;  which  is  a  title  superior 
to  all  others.  But  that  statute  having  given  a  right  to  any 
person  to  bring  a  qitnre  impedit^  and  to  recover  (il'  his  title  be 
goo<l)  notwithstanding  the  last  presentation,  by  whomsoever  r  24.5  1 
made ;  assises  of  darrein  presetUmeni,  now  not  being  in  any 
wise  conclusive,  have  been  totally  disused,  as  indeed  they 
began  to  be  Ixifore ;  a  qiiarc  impidii  being  a  more  general, 
and  therefore  a  more  usual  action.  For  the  assise  of  darrein 
presentment  lies  only  where  a  mail  has  an  advowson  by  de- 
scent Irum  his  ancestors:  but  tiie  writ  of  quare  impcdit  is 
equally  remediable  whether  a  man  claims  title  by  descent  or 
by  purchase '. 

2r  I  PROCEED  therefore,  secondly,  to  inquire  into  tlie  nature  * 
of  a  writ  o[  (putre  fmpcdit,  now  the  only  action  used  in  caiic  of 
the  disturbajice  of  patrousige :  and  shall  first  premise  die  usual 
proceedings  previous  to  the  bringing  of  the  wriL 

Upon  llie  vacancy  of  a  living,  the  patron,  we  know,  is 
bound  to  present  within  six  calendar  months ',  otherwise  it 
will  lapse  to  (Jie  bishop.  But  if  the  presentation  be  nimle 
within  that  time,  the  bishop  is  bound  to  admit  and  institute  the 
clerk,  if  found  sufficient"";  unless  tlie  church  be  full  or  there 
be  notice  of  any  litigation.  For  if  any  opposition  be  intended, 
it  is  usual  for  eacli  party  to  enter  a  cai)eat  with  the  bishop,  to 

'  iluA.'i55.      F.N.B.J2.  '  Si.H;boi»k  li.  cli.l«. 
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|liwei)t  h)!»  iii^tiluLioii  of  bis  antngunkt's  clerk.  An  institution 
after  a  caveat  entered  is  void  by  t(ie  eccle^ift$tical  law  *  ;  but 
this  the  temporal  courts  pay  no  regard  to,  and  look  upon  n 
caxeat  aa  a  mere  nullity  °.  But  if  two  presentations  be  offered 
to  the  bishop  upon  the  same  avoidance,  the  church  is  then  $aid 
to  become  titigiotis  ,-  and,  if  nothing  farther  be  done,  the  bishop 
may  su$]>eiid  the  admission  of  cither^  and  suffer  a  lapse  to  in- 
cur. Yet  if  the  patron  or  clerk  on  either  side  request  hitn  to 
award  a  Jos  paifonaith,  he  ij»  bound  to  do  it  h  jus  patromtiiis 
is  a  comniission  from  the  bishop,  directed  UiiualJy  to  his  chan- 
cellor and  others  of  competent  learning ;  who  are  to  siiinnu»n 
A  jury  of  iiix  cler]gynien  and  si!k  laymen^  to  inquire  into  and 
t  1i47  }  examine  who  is  the  rightful  patron  * ;  and  if,  upon  sudi  in- 
quiry made  aiid  certificate  diereof  returned  to  the  conimiss ton- 
ers, he  admits  and  instittites  the  clerk  fd  that  patron  whotn 
they  return  as  the  true  one,  the  bishop  securv;*  hmti^tf  at  m\\ 
cvetit4  from  being  a  disturber,  whatever  proceedings  may  be 
bw)  a&erwnrds  in  the  temporal  courts. 

The  clerk  refused  by  the  bishop  may  also  have  a  remedy 
AjFainst  him  in  the  spiritual  court,  denominated  a  dupUw  que- 
inH  "^  i  whidi  is  a  complaint  in  the  nature  of  an  appeal  from 
t)i«  4M\lin(iry  to  his  next  immediate  superior ;  as  from  a  bishop 
tothi^<in(^hi$ht>)))  or  from  an  archbishop  to  the  delegates :  and 
if  the  ?»^»|i»iMi<>r  ct>urt  adjudges  the  cause  of  refusal  to  be  insuf^ 
fideut«  it  xriU  i^^nt  institution  to  the  appellant. 

Thus  fitr  matters  may  go  on  in  the  mere  ecclesiastical  course; 
but  in  contesteil  prvsentations  they  seldom  go  so  far :  for,  upon 
the  first  delay  or  refused  of  the  bishop  to  admit  his  clerk,  the 
patron  usutUly  brings  his  writ  of  quare  impedit  against  the 
bishop,  for  the  temporal  injury  done  to  his  pr(^)arty»  in  dis- 
turbing him  in  his  presentation.  And,  if  the  delay  arises  from 
the  bishop  alone,  as  upon  pretence  of  incapacity,  or  the  like, 
then  he  only  is  named  in  die  writ;  but,  if  there  be  another 
pre$entati<m  set  up,  then  the  pretended  patrm  and  his  clerk 
are  also  joined  in  die  action ;  or  it  may  be  brought  against  the 
patron  and  clerk,  leaving  out  the  bishop ;  or  against  the  patron 

iBurn.'ja.  "■  1  Bum.  25. 
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only.     But  it  is  uuwt  ailvisiible  to  briii*^  tl  againsl  .-\11  three  : 

for  if  the  bis.lio(j  he  L-lt  out,  uiui  tliu  suit  be  not  iletermiiied  till 

the  six  months  are  past,   the  bishop  is  entitle<[  lo  present  by 

h»iise  ;  for  he  is  not  party  to  the  suit ' :  but,  it"  lie  be  nnnied,  no 

lapse  tan  possibly  accrue,  till  the  riglit  is  ilelerniintnl.     If  the 

patron  be  letl  out,  and  the  writ  be  brought  only  a^iinst  the 

bishop  and  the  clerk,  the  suit  is  of  no  effect,  and  the  writ  shall 

abate';  for  the  right  of  the  patron  is  llie  principal  question  in 

the  cause '.     If  the  clerk  be  left  out,  and  has  received  institu-  [  2iS  ] 

tion  before  the  action  brought  (as  is  sometimes  the  case),  the 

patron  by  thLs  suit  may  recover  his  right  of  patronage,  but  not 

the  present  turn  ;  for  he  cannot  have  judgment  to  remove  the 

clerk,  unless  he  be  made  a  defendant,  and  party  to  the  suit,  to 

hear  what  he  cati  allege  against  it.      For  which  reason  it  is  the 

safer  way  to  insert  all  three  in  the  writ. 

The  writ  of  q^tmre  impedit  "  commands  the  disturbers,  the 
bishop,  the  pswudo-patron,  and  his  clerk,  to  permit  the  plaintilT 
to  present  a  proi)er  person  (without  specifying  the  particulai- 
clerk)  to  such  a  vaciint  church,  whicli  pertains  to  his  patron- 
age; and  which  tlie  defendants,  as  he  alleges,  do  obstruct,  and 
unless  they  so  do,  then  that  they  appear  in  court  to  shew  the 
reason  why  they  hinder  liim. 

Immeuiately  on  the  suing  out  of  the  qiiare  imjicdtf,  if  the 
plaintift"  suspects  that  the  bishop  will  atlmit  die  defeiulnnt's  or 
any  other  clerk,  pending  the  suit,  he  may  have  a  proliibitory 
writ,  called  a  ne  admit tas  *  ;  which  recites  the  contention  begun 
in  the  king's  courts,  and  forbids  the  bishop  to  sidniit  any  clerk 
whatsoever  till  such  contention  be  determined.  And  if  the 
bishop  doth,  after  the  receipt  of  this  writ,  jidmit  any  person, 
even  lliough  the  patron's  rigJit  may  have  been  found  in  a  jiis 
paironatiis,  then  tlie  plaintiff,  after  he  has  obtained  judgment 
in  the  qtuire  mpcdit,  may  remove  the  incumbent,  if  the  clerk 
of  a  stranger,  by  writ  of  scire  facias  '  .■  and  shall  have  a  special 
action  against  the  bishnj),  called  a  qiiare  inaimbravit  i  to  rectv 
ver  the  presentation,  and  also  satisfaction  in  damages  for  the 

Cro.  Jac.oa.  "  F.  N.B.3:;. 
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injury  tloiie  him  by  incumbering  tbe  clnirdi  with  a  clerk, 
pending  the  suit,  aJid  after  the  ne  admittas  received ''.  But  if 
llie  bishop  has  incumbered  the  church  by  instituting  the  clerk, 
before  the  iiv  admittas  issued,  no  quarc  itwumbravit  hes ;  for  the 
bishop  hatii  no  legal  notice,  till  the  writ  of  r/f  admittas  is  served 
£  SIS  ]  upon  hira.  The  patron  is  therefore  left  to  his  qiuire  impedit 
merely :  which,  as  was  before  observed,  now  lies  (since  the 
statute  of  West. 2.)  as  well  upon  a  recent  usurpation  witliin 
six  months  past,  as  upon  a  disturbance  without  any  usurpa- 
tion had. 

In  tbe  proceedings  upon  a  quarc  impedit,  the  plaintilT  must 
set  out  his  title  at  letigtli,  and  [irove  at  least  one  presentation 
in  himself,  his  ancestors,  or  those  under  whom  he  claims ;  for 
he  must  recover  by  the  strength  of  his  own  right,  and  not  by 
the  weakness  of  the  defendant's  * :  and  he  nuist  uLo  shew  a  dis- 
turbance before  the  action  brought*.  Upon  this  the  bishop 
and  the  clerk  usually  disclaim  all  title:  save  only,  the  one  as 
ordinary,  to  admit  and  institute ;  and  the  other  as  presentee  of 
the  patron,  who  is  left  to  defend  his  own  right.  And  ujxiti 
failure  of  tlie  piaintiffin  making  out  his  own  title,  the  tldend- 
ant  is  put  upon  the  proof  of  Iiis,  in  order  to  obtain  judgment 
for  liimself,  if  needful.  But  if  Uie  right  be  found  for  the  pluin- 
tiif,  on  the  trial,  three  farther  points  are  also  to  be  incjuired  : 
1.  If  the  church  be  full;  and,  if  full,  then  of  whose  presenta- 
tion :  for  if  it  be  of  the  defendant's  presentation,  then  tlie  clerk 
is  removable  by  writ  brouglit  in  due  time.  2.  Of  what  value 
the  living  is :  antl  this  in  order  to  assess  the  damages  which 
are  directed  to  be  given  by  tlie  statute  of  Westm.2,  3.  In  case 
of  plenarty  upon  an  usurpation,  whether  six  calendar  ^  months 
have  passed  between  the  avoidance  and  tiie  time  of  bringing 
the  action :  for  then  it  would  not  be  within  the  statute,  which 
permits  an  usurpation  to  be  divested  by  a  quare  impedit,  brought 
infra  (empus  si'iiu-stre.  ISo  diat  filenarty  is  still  a  sufficient  bar 
in  an  action  of  quare  impedit,  brought  above  six  months  after 
the  vacancy  happens ;  us  it  was  universally  by  the  common 
law,  however  early  tlie  action  was  commonced. 

If  it  be  found  (but  the  plaintiffhaUi  the  right,  and  hath  com- 
menced his  action  in  due  time,  then  In:  shall  have  judgment  to 
'  F.N.D.48.  'Hob.  1 90. 
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recover  the  presentation ;  and,  if  t^e  church  be  full  by  institu- 
tion of  any  clerk,  to  remove  him  :  unless  it  were  filled  pendente 
life  by  lapse  to  the  ordinary,  he  not  being  party  to  the  suit ; 
in  which  case  the  plaintifl'  loses  his  presentation  pro  hac  vice, 
but  shall  recover  two  years'  full  value  of  the  church  fnnn  the 
tlefenitant  the  pretentled  patron,  as  a  satisfaction  for  tlie  turn 
lost  by  his  disturbance ;  or,  in  case  of  insolvency,  the  defendant 
shall  be  imprisoned  for  two  years  *.  But  if  the  church  renudns 
still  void  at  the  end  of  the  suit,  then  whichever  party  the  pre- 
sentation is  found  to  belong  to,  whether  plaintiff' or  defendant, 
shall  have  a  writ  directed  to  the  bishop  ad  ndinillendiim  deri- 
atm^y  reciting  the  judgment  of  the  coui*t,  and  ordering  him 
to  admit  and  institute  tlie  clerk  of  ihe  prevailing  party  ;  and, 
ii'  upon  this  order  he  does  not  admit  him,  the  patron  may  sue 
the  bishop  in  a  writ  ofquare  non  admistt%  and  recover  ample 
satisfaction  in  damages. 

Besides  these  possessory  actions,  there  may  be  also  had  (as 
hath  before  been  incidentally  mentioned)  a  writ  of  rig/jf  of 
iidvarwson,  which  resembles  other  writs  of  right :  tlie  only  distin- 
guishing advantage  now  attending  it  being,  that  it  is  more  con- 
clusive tliati  a  qnmc  impcdit  .•  since  to  an  action  of  quare  impe- 
dit  a  recover}'  had  in  a  writ  of  right  may  be  pleaded  in  bar. 

Tjiehe  is  no  limitation  with  regard  to  the  lime  widiin  which 
any  actions  touching  advowsons  are  to  be  brought;  at  least 
none  later  than  the  times  of  Richard  I.  and  Henry  III. :  for  by 
statute  1  Mar.  st.2.  c. 5.  the  statute  of  limitations,  *J2Hen.VIIl, 
C.2,,  is  declared  not  to  extend  to  any  writof  right  of  advowson, 
qtuire  impedit,  or  a.ssize  of  datrcin  /ircsnt/mcni  or  Jtis  patronafits. 
And  this  upon  very  gotxl  reason :  because  it  may  very  easily 
hap|ien  thai  the  title  to  an  advowson  may  not  come  in  question, 
nor  the  right  have  opportunity  to  be  tried  within  sixty  years; 
which  is  the  longest  period  of  limitation  assigned  by  the  staliite 
of  Henry  VI 1 1.  For  sir  Kdward  Coke*^  tells  us,  that  there 
was  a  parson  of  one  of  his  churches,  that  had  been  incumbent  [  251  1 
there  abitve  fifty  years;  nor  arc  instances  wanting  wherein 
two  successive  incumbents  have  continued  for  ujiwards  of  a 

<  Sl»f.Wc»Un.i.   J3Ed.I,  C.5.  §15.  '  F.N.B.-17. 
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huiulied  years '-.  Miul  therefore  the  last  of  these  incumbents 
been  the  clerk  of  a  usurper,  or  presentetl  by  lapse,  it  would 
have  been  necessary  and  uiiavoiiluble  fur  the  patron,  in 
case  of  a  dispute,  to  have  recurred  back  al)ove  a  century ;  iu 
t)rder  to  have  shewn  a  clear  title  and  seisin  by  presentation 
aiul  admission  of  the  prior  incumbent.  But  tliough,  for  these 
reiisous,  a  limitation  is  highly  improper  with  respect  only  to 
the  length  oftime;  yet,  jis  the  title  of  advowson  is,  for  want  of 
some  h'niitation,  rendered  more  precarious  than  that  of  any 
other  liereditumL-nl,  (especially  since  the  statute  of  ipieen  Anne 
jjalh  allowetl  possessory  actions  to  be  brought  upon  any  prior 
presentation,  however  distant,)  it  might  not  perhaps  be  amiss 
if  a  limitation  were  established  with  re!>}>ect  t«)  the  nunil>er  of 
avoidances;  or,  rather  if  a  limitation  were  compoundt-d  of  the 
length  oftime  and  the  number  of  avoidances  together:  for  in- 
stance, if  no  seisin  were  atlrnitted  to  he  alleged  in  any  of  these 
writs  of  patronage,  after  sixty  years  and  three  avoidaiices  were 
past. 

In  a  writ  of  quare  impedit,  which  is  almost  tJie  only  real 
action  tliat  remains  in  common  use,  and  also  in  the  :issise  afilar- 
rein  prcsentmnU,  and  writ  of  right,  the  patron  only,  and  not 
the  clerk,  is  allowed  to  sue  the  disturber.  But,  by  virtue  of 
several  acts  of  parliament  *",  tliere  was  one  species  of  presenta- 
tions, in  wliich  a  remedy,  to  be  sued  in  the  temporal  courts,  is 
put  into  the  haxuls  of  the  clerks  presented,  as  well  us  of  the 
owners  of  the  advowson.  I  mean  the  presentation  to  such 
lienefices  as  belong  to  Roman  catholic  patrons ;  w  hich,  accortU 
ing  to  their  several  aiunties,  are  vestetl  in  and  lieciu-ed  to  the 
two  universities  of  this  kingdom.  And  particularly  by  the 
statute  of  ]2Ann.  sL2.  c.H.  §4.  a  new  method  of  proceeding 
is  provided ;  viz.  that,  besides  the  writs  ofqiutre  iinptdity  which 
[  252  ]  the  universities  as  jjatrons  are  entitieil  to  bring,  they,  or  their 
clerks,  may  be  al  liberty  to  fde  a  bill  in  etjuity  against  any  per- 
son presenting  to  such  livings,  and  disturbing  iheir  riglit  of  pa- 
trontige,  or  his  cestia/  que  tjiisty  or  any  oUter  person  whom  tliey 

*  Two  sucoHBve  inciimbvnu  of  t>ie         "  Stat.  3  Jar.  L  c.  S.      I  W.  A  M. 
ractory  of  Cheltfield  turn  Fsmhorough    c.  S6.      Ifi  Ann.  M.  9.  r.  14.     1 1  G«o. 

in  Kent,  cuiilinutyl  101  ye«r<  ;  uf  wlwra     II.  c.lT. 
the  furtncr    vnut  aditiitlrd  in  ItiSO,   Uk 
l4U«rin  I70O,  «acl  dinl  in  1751. 
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have  cniise  Uj  suspect  [lo  be  nUle  to  make  discovery]  ;  in  order 
to  compel  a  discovery  t»f  any  secret  trusts,  for  the  benefit  of 
paptsU,  in  evasion  of  those  laws  whereby  this  right  of  advowson 
is  vestetl  in  those  learned  bodies:  and  also  (by  the  statute 
1 1  Geo.  II.  C.17*}  to  compel  a  discovery  whether  any  grant  or 
conveyance,  said  to  be  made  of  such  advowson,  were  made 
Zw/jrt  ^(L-  to  a  proteslant  purchai»er,  for  the  benefit  of  protest- 
ants,  and  for  a  full  considemtion ;  without  which  requisites 
every  sncli  j^rant  and  conveyance  of  any  aclvowson  or  avoid- 
ance is  ubsohucly  null  and  void.  Tliis  is  a  particular  law,  and 
calculateil  for  a  particular  pur|X)se:  but  in  no  instance  but  this 
does  the  conimivn  law  permit  the  clerk  himself  to  ititerfere  in 
recovering  a  presentation,  of  which  he  is  afterwards  to  have 
the  advanta|re.  For  besides  tliat  he  has  (as  was  before  ol>- 
served)  no  temporal  right  in  him  till  after  institution  and  in- 
liuction;  and  as  he  therefore  can  suffer  no  wrong,  is  conse- 
quently entitled  to  no  remedy  ;  this  exclusion  of  the  clerk  from 
being  plaiiitiflT  seems  also  to  arise  from  the  very  great  lionoiir 
and  regard  which  the  law  pays  to  his  sacred  function.  For  ii 
looks  upon  the  cure  of  souls  as  too  arduous  and  imporUint  a 
task  tti  lie  easily  sought  for  by  any  serious  clergyman  ;  and 
therefore  will  not  permit  liitn  to  contend  openly  at  law  for  n 
cliarge  and  trust,  which  it  presumes  he  undertakes  with  diffi- 
dence. 


But  when  the  clerk  is  in  full  possession  of  the  benefice,  the 
hiw  gives  him  the  same  possessory  remetlies  lo  receiver  his 
glelwjj  his  rents,  his  tithes,  an<l  other  ecclesiastical  dues,  by 
writ  of  entry,  assise,  ejectment,  debt,  or  trespass,  (as  the 
case  nuiy  happen,)  which  it  furnishes  to  the  owners  of  lay 
projwrty.  Yet  he  shall  not  havt'  a  writ  of  right,  nor  such 
other  similar  writs  as  are  gn>un<le<l  upon  the  mere  right; 
because  he  lialli  not  in  hitn  the  entire  fee  and  right ',  but  he  is 
entitletl  lo  a  special  remedy  called  a  writ  of  ptris  u/rtoii,  which 
is  sometimes  stiled  the  parson's  writ  of  right*,  being  the 
liiglu'st  writ  which  he  can  have'.  This  lies  for  a  parson  ^ 
or  u  prebentliiry  at  connnon  law,  and  for  a  vicar  by  statute 
14  luiw.lll.  f.  17,  and  is  in  the  nature  of  an  assise,  to  inquire 
whether  the  tenements  in  e^tiestion  are  frankalmoign  belonging 
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rch  of  the^  demandant,  or  else  the  lay  fee  of  tlie 

Lnd  thereby  the  demandsint  may  recover  lands  and 

belonging  to  the  church,  which  were  alienated  by 

ssor ;  or  of  which  he  was  disseised  j  or  which  were 

gainst  liim  by  verdict,  confession,  or  default,  witli- 

i»  ;  in  aid  of  tlie  patron  and  ordinary ;  or  on  which 

I    has  intruded  since  the  predecessor's  deatli ".     But 

restraining^  statute    of   J3EUz.c.lO.  whereby    the 

af  the  predecessor,  or  a  recovery  suflereti  by  him 

iiHiJs  of  the  church,  is  declared  to  be  absolutely  void, 

ec  '  b  of  very  little  use,  unless  where  the  parson  hini- 

becit  deforced  for  more  than  twenty  years'* ;  for  the 

essor,  at  any  competent  time  aller  his  accession   to  the 

ce,  may  entefj  or  bring  an  ejectment- 

"  Rcgntr.  34.  "  F.N.B.  48,  49.  "  Bo«tli.  221. 
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OF    INJURIES    PROCEEDING    FROM,    OR 
AFFECTING    THE    CROWN. 


H 


'  AVING  in  the  nine  preceding  chapters  considered  die  in- 
jiiries^  or  private  wrongs,  that  may  be  offered  by  one  sub- 
ject to  another,  all  of  which  arc  redressed  by  the  command  and 
authority  of  tlie  king,  signified  by  his  original  writs  returnable 
in  the  several  courts  of  justice,  %vhich  thence  derive  a  jurisdic- 
tion of  examining  and  determining  the  complaint:  I  proceed 
now  to  inquire  into  the  mode  of  redressing  those  injuries  to 
which  the  crown  itself  is  a  party :  which  injuries,  are  eidier 
wiiere  the  crown  is  the  aggressor,  and  which  tlierefore  cannot 
widiout  a  solecism  admit  of  the  same  kind  of  remetly;  or 
etse  Is  the  sufferer,  and  which  then  are  usually  remedied  by 
peculiar  forms  of  process,  appropriated  to  the  royal  preroga- 
tive. In  treating  therefore  of  these,  we  will  consider,  first, 
the  manner  of  redressing  those  wrongs  or  injuries  which  a 
subject  may  suffer  from  the  crown,  and  then  of  redressing 
those  which  the  crown  may  receive  from  a  subject. 

I.  That  the  king  can  do  no  wrong,  is  a  necessary  and  fun- 
damental principle  of  tlic  English  constitution  :  meaning  onl}', 
as  has  formerly  been  observed'',  thai  in  the  first  place,  what- 
ever may  be  amiss  in  the  conduct  of  j^ublic  affairs  is  not 
chargeable  personally  on  the  king  ;  nor  is  he,  but  his  minis-  r  25s  1 
ters,  accountable  for  it  to  the  people:  and,  secondl}',  that  the 
prerogtitive  of  the  crown  extends  not  to  do  any  injury ;  for 
being  created  for  the  benefit  of  the  people,  it  cannot  be  ex- 
cited to  their  prejudice'.  Whenever  therefore  it  happens, 
that,  by  misinformation,  or  inadvertence,  the  crown  hath  been 
induced  to  invade  the  private  rights  of  any  of  its  subjects, 

•  B  ro.  Abr.  I.  pelititm.  1 2.  }>rerogalit>e.  2.      '  Plow  d .  48  7. 
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tliou^li  no  action  will  lie  against  the  sovereign**,  (for  who  slnitl 
coniintUKl  the  king'?)  yet  the  Inw  hath  furnished  the  subject 
with  n  decent  anil  respectful  mtKle  of  removing  that  invasion, 
hy  informing  llie  king  of  the  true  sUite  of  the  matter  in  tli-s- 
pute:  and,  as  it  presumes  that  to  know  of  any  injury  and  to 
tYthrss  it  are  inseparable  in  the  royal  l)rcast,  it  then  issues  as 
of  course,  in  the  king's  own  nunie,  his  orders  to  his  judges  to 
do  justice  to  the  party  aggrieved. 

The  distance  between  the  sovereign  and  th  e  subjects  is 
suelij  that  it  rarely  can  happen  that  any  ftrrsonal  injury  can 
iuunetliately  and  directly  proceetl  from  the  prince  to  any  pri- 
vate man ;  and^  as  it  can  so  seldom  happen,  the  law  in  decen- 
cy supposes  that  it  never  will  or  am  happen  at  all ;  because 
it  feels  itself  incapable  of  furnishing  any  adequate  reniedy< 
without  infringing  the  dignity  anti  destroving  the  sovereignly 
of  the  royal  person,  by  setting  up  some  superior  power  with 
authority  to  call  him  to  account,  'llie  inconvenieiicy  diere- 
fore  of  a  mischief  that  is  barely  possible,  is  (as  Mr.  Locke  has 
observetl')  well  recompensed  by  the  peace  of  Uie  public  and 
security  of  the  government*  in  the  person  of  the  chief  magis- 
trate l>cing  set  out  of  tJie  reach  of  coercion.  But  injuries  to 
the  rights  ofproperti/  aui  scarcely  be  committed  by  the  crown 
without  the  intervention  of  its  officers;  for  whom  the  law  in 
matters  of  right  euterlains  no  respect  or  delicacy,  but  furnishes 
various  methods  of  detcctnig  the<;rrors  or  misconduct  of  those 
agents  by  wlioni  the  king  has  l>een  tleceived,  and  induced  to 
do  a  temporary  injustice. 

[_  256  1  The  common  law  methods  of  obtahiitig  posscsiiion  or  res- 
titution fron>  the  crown,  of  either  real  or  personal  proj>crtv, 
are,  I.  By  petition  detlroit^  or  petition  of  right:  wliieh  is  said 
to  owe  its  original  to  king  Edward  the  first*.  2.  By  mot^(\ 
Straus  tk  droits  manifestation  or  plea  of  right:  both  of  which 
may  be  preferred  or  prosecutetl  either  in  the  chancen,*  or  ex- 
clie(|uer''.  The  former  is  of  use,  wliere  the  king  is  in  full  pos- 
session of  any  hei-etlituraents  or  chattels,  and  the  petitioner 


'  Jenkitu.78. 
*  Finch.  L.8B. 
'  On  UoY.  |».  i.  $  905. 


=    Bro,  jlkf .  t,  /trrr^f.  'i. 
t,  rrrtr,  fl. 

Skiii,(X1li. 


Fill.  Jtr. 


1 


Ch.  17.  WHONGS.  256 

sn^rresls  such  a  right  as  controverts  iho  title  of  tlie  croMn, 
gi'oiiiidcd  on  fiicts  disclosetl  in  die  petitfon  itself;  in  which 
case  he  must  be  careful  to  state  truly  tlie  whole  tide  of  the 
crown,  otherwise  the  petition  shall  abate':  and  dien,  upon 
this  niiswor  being  endorsed  or  underwritten  hy  the  king,  soil 
droit Jaft  at  partie-,  (let  right  be  done  to  the  party',)  a  com- 
mission shall  issue  to  inquire  of  the  truth  of  this  suggestion  ^ ; 
after  the  return  of  which,  the  king's  attorney  is  at  liberty  to 
plead  in  bar ;  and  tlie  merits  shall  be  determined  upon  issue 
or  demurrer,  as  in  suits  between  subject  and  subject.  Thus, 
if  a  disseisor  of  lands,  which  are  hohlen  of  the  crown,  dies 
seised  without  any  heir,  whereby  the  khig  is  primajacic  en- 
titled to  the  lands,  and  the  possession  is  cast  on  him  either  by 
inquest  of  oflice,  or  by  act  of  law  without  any  office  found ; 
now  tlie  disseisee  shall  have  remetly  by  petition  of  right,  sug- 
gesting the  title  of  the  crown,  and  liis  own  superior  right  he- 
fore  the  disseisui  made'.  But  where  the  right  of  die  party,  as 
well  as  the  right  of  the  crown,  appears  upon  record,  there  the 
party  shall  have  monsiraiis  de  droify  whicli  is  putting  in  a 
claim  of  right  grounded  on  fact'*  already  acknowledged  and 
established,  and  praying  the  judgment  of  the  court,  whether 
U[ion  those  facts  the  king  or  the  subject  hadi  the  right.  As  if, 
in  the  case  belore  supposed,  the  whole  special  matter  is  found 
by  an  inquest  of  office,  (as  well  llie  disseisin,  as  the  dying  with- 
out any  heir,)  the  party  grieved  shall  tiave  tnonstrans  tie  droit 
at  the  common  law '".  But  as  this  seldom  happens,  and  tlic 
remedy  by  petitimi  was  extremely  tedious  and  CKpensive,  lliat  [  257  3 
by  monstrans  was  much  enlarged  aiid  rendered  almost,  uni- 
versal by  several  statutes,  particularly  36  EdwJII.  c,  13.  and 
2&3  Edw.VI.  cH.  wliich  also  allow  inquisitions  of  oH^ce  to  be 
traversed  or  denied,  wherever  the  right  of  a  subject  \s  con- 
cerned, except  in  a  very  few  cases  ".  These  proceedings  are 
had  in  the  petty-bag  office  in  the  court  of  chancery :  and,  if 
upon  either  of  them  the  right  l>e  determined  against  the  crown, 
tiie  judgment  is,  qtiod  manns  d(»nini  rej^is  amovemUur  et  pos~ 
sessio  resiitualw  jrelentiy  salvo  Jure  domini  regis  "  ;  which  last 

'  Findi.  L.  250.  »  4  Rep.55. 

'  Stat. Tr.vii.  134.  "  Skin.608. 
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•  llwi^  addai  to  j  '^^'*^'  agpimt  ike  ki^>,  m 
whom  no  loda  is  ever  impiited,  and  whoee  right  (till  sook 
late  ststats  ^)  was  nerer  dAated  bj  anj  liminrion  or  lieigtlk 
flf  time.  And  fay  sodi  j|iidgn«Bt  the  crown  is  instftDth'  ont  ol" 
powMwinn  ^;  so  liiat  tbezc:  needs  DCPt  the  iodecexit  intsTposikai 
of  hU  own  officers  to  trwider  the  se^io  &om  tbe  kii^  to  tbe 
poftjr  aggfieved. 

II.  Tat:  juttbods  erf*  r«lre&iiig  socfa  mjories  ^  ibe  fzcMm 
mav'  receive  &ob)  tbe  «.ubject  are, 

I.  By  SDcfa  asml  conUDOb  law  actions,  as  are  ooDSMtexit 
with  the  rojal  prerogatiTe  aod  dignity.  As  therefore  the 
kxD^  hj  reason  of  Ms  te^  abiquitVf  cannot  be  dissected  or 
dispossessed  of  anv  real  proiiertT  which  is  ooce  vested  in  hinif 
be  can  maintaio  do  action  which  supposes  a  dispfesesdcxi  oT 
the  pLaiotiff;  $ucfa  a5  an  assise  or  an  geeHneot*  (1) :  but  be 
ma^  bring  a  qwat  iupedit ',  which  always  suppoises  the  com- 
plftinaDt  to  be  s^sed  or  possessed  of  the  adrowson :  aad  he 
may  prosecute  this  writ,  like  every  other  by  hira  brought,  as 
wetl  m  tbe  kin^'«  bench  *  as  the  common  plea%  or  in  whateTcr 
court  he  pleases.  So  too,  he  may  bring  an  action  of  trespass 
for  taking  away  his  goods ;  but  such  actions  are  not  usual 
(though  in  strictness  maintainable)  for  breaking  his  close,  or 
other  injury  done  upon  his  soil  or  possession  ".  It  would  be 
[  258  ]  equally  tedious  and  difficult,  to  run  through  every  minute 
distinction  that  might  be  gleaned  from  our  antient  books  with 
regard  to  this  matter ;  nor  is  it  in  any  degree  necessar}',  as 
much  easier  and  more  effectual  remedies  are  usually  obtained 
by  such  prerogative  modes  of  process,  as  are  peculiarly  ccmi- 
fineil  to  the  crown. 

f  Finch.  L.  460.  '  p.  N.  B.  32. 

<  21  Jac.  I.  c.  2.     9  Geo.  III.  c.  16.  "  Dyvert^  da  CMtrte*.  c.  bank k  rm,. 

'  Finch.  L.  459.  •  Bro.  JOir.t.prrr^.Xya.  F.N.B.go 

'  Bro.  Abr.  t.  /nwjgn/u*.  89.  Year-book.  4  Hen.  IV.  4. 


( 1 )  There  seems  to  be  no  objection  in  principle  to  the  king's  being  the 
lessor  of  the  plointifT  in  a  modem  action  of  ejectment,  in  which  not  he,  but 
the  nominal  plaintiff*,  is  supposed  to  be  dispossessed.  See  Adams  on  Eject, 
p.  79. 
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2-.  Such  is  that  g{  intjvisilion  or  hiqnrst  of  qfftce:  which  h 
an  im|uiiy  made  by  \\w  king's  ofticer,  tits  sherifi",  coroner, 
or  escheator,  virtuie  officii,  or  by  writ  to  them  sent  for  that 
purpose,  or  by  commissioners  specially  appointed,  concerning 
m>)'  nifttter  that  entitles  the  king  to  the  jiossession  of  lands  or 
tenements,  gootls  or  chattels  *.  Tliis  is  done  by  a  jury  of 
no  determinate  number ;  being  either  twelve,  or  less,  or  more. 
As,  to  inquire,  whether  the  king's  tenant  for  life  died  seised; 
whereby  tlie  reversion  accrues  to  the  king :  whether  A,  who 
held  immediately  of  the  crown,  died  vi  ithout  heir.s ;  in  which 
case  the  lands  belong  to  the  king  by  escheat  r  whether  B  be 
attaintetl  of  treason ;  whereby  his  estate  is  forfeited  to  the 
crown :  whether  C,  who  has  purchased  lands,  be  nn  alien ; 
which  is  another  cause  of  forfeiture:  whether  1)  be  an  idiot 
a  nativitiUet  and  tlierefore,  together  with  his  huuls,  apper- 
tains to  the  custody  of  the  king;  and  other  qnestiLins  of  like 
import.,  concenting  both  the  circumstances  of  tlie  tenant,  and 
the  value  or  identity  of  the  lands.  These  inquests  of  olHce 
were  more  fi-etjuently  in  practice  than  at  present,  during  the 
continuance  of  the  military  tenui'es  amongst  us  :  when,  upon 
the  death  of  every  one  of  tlie  king's  tenants,  an  inquest  of 
office  was  held,  called  an  inqtiisitio  post  mortem^  to  inqitire  of 
what  lands  he  died  seised,  who  was  his  heir,  and  of  what  age; 
in  order  to  entitle  the  king  to  bis  marriage,  wardship,  relieli 
primer-scisitiy  or  other  advantages,  as  the  circumstances  of  tlie 
case  might  turn  out.  To  superintend  and  regulate  these 
inquiries  the  court  of  wards  and  liveries  was  instituted  by 
statute  82 Hen. VI 11.  c.4r6.,  which  was  abolished  at  the  re- 
storation of  king  Charles  the  second,  together  with  the  op- 
pressive tenures  upon  which  it  was  foundeil. 

With  regard  to  other  matters,  the  inquests  of  office  still  [  259  } 
remain  in  force,  and  are  taken  upon  proper  occasions ;  being 
extended  not  only  to  lands,  but  also  to  goods  and  chattels 
personal,  as  in  the  case  of  wreck,  treasure- trove,  and  the 
like ;  and  especially  as  to  forfeitures  for  offences.  For  every 
jury  wliich  tries  a  man  for  treason  or  felony,  every  coroner's 
inquest  that  sits  upon  a  felo  dc  se,  or  one  killed  by  chance- 
medley,  is,  not  only  with  regard  to  chattels,  but  also  as  to 

*  Fmcfa.  L.  .')S3, 4, 5. 
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real  interests,  in  all  respects  an  inquest  of  office :  and  if  ihey 
find  the  treason  or  felony,  or  even  the  flight  of  tlie  party 
accused,  (though  innocent,)  the  king  is  thereupon,  by  virtue 
of  this  office  ff/uml^  entitled  to  have  his.  forfeitures ;  ajid  also, 
in  the  case  of  chance-medley,  he  or  his  grantees  are  entitletl 
to  such  things  by  way  of  deodaiid,  as  have  moved  to  the  death 
of  the  parly. 


These  inquests  of  office  were  devised  by  law,  as  an  authen- 
tic mean  to  give  the  king  his  right  by  solemn  matter  of  record  ; 
without  which  he  in  general  con  neitlier  take,  nor  part  from 
any  thing*.  For  it  is  a  part  of  the  liberties  of  England,  and 
greatly  for  the  safety  of  the  subject,  that  the  king  may  not 
enter  upon  or  seise  any  man's  possessions  upon  bare  surmises 
without  tlie  intervention  of  a  jury*.  It  is,  however,  parti- 
cularly enacted  by  the  statute  SSHen.VIII.  c.'iO.  that,  in  case 
of  attainder  for  high  treason,  the  king  shall  have  the  forfeiture 
instantly,  without  any  inquisition  of  office.  And,  as  the  king 
hath  (in  genera!)  no  title  at  all  to  any  property  of  this  sort 
before  office  found,  therefore  by  the  statute  18  Hen. VI.  c.6. 
it  was  enacted,  that  all  letters  patent  or  grants  of  lands  and 
tenements  before  office  found,  or  returned  into  the  exchequer, 
shall  be  void.  And,  by  the  bill  of  rights  al  tlie  revolution, 
1  W.&M.  St. 2.  C.2.  it  is  declared,  that  all  grants  and  promises 
of  fines  and  forfeitures  of  particular  persons  l>efi>re  conviction 
(which  is  here  the  inquest  of  office)  are  illegal  and  void ; 
which  indeed  was  the  law  of  the  huid  in  the  reign  of  Edward 
the  thirtl  V  (2) 


'  Finch.  L.  82. 

■  Gilb.  IlUt.  Exch.  1S3. 


■  9lnst.48. 


Il<ib.  347. 


{'2)  Lord  Coke  considers  this  to  have  been  the  law  of  the  land  from  the  time 
of  Magna  Charta,  and  expressed  in  the  celebrated  daiue,  c.  29.,  Nullus  Iib«5r 
homo  capiatur,  8tc.  aut  aliquo  modo  de*truaiur .  "  As  if  (says  he)  &  man  be 
accuHKl  or  indicted  of  treason  or  fdony,  his  lands  or  goods  cannot  be 
granted  to  any,  no  not  so  much  as  by  promise,  nor  any  of  his  lands  or  goods 
seised  into  the  kin^'i  hand;.,  before  attainder.  For  when  a  subject  obtain- 
eth  promise  of  the  forfeiture,  many  times  undue  means  and  more  violent 
prosecution  is  used  for  private  lucre  tending  to  dcstniction,  than  the  quiet 
wid  just  proceeding  of  law  would  pctmit,  and  the  party  ought  to  live  of  hia 
own  until  attainder."    3  Init,  48. 


i 
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With  regard  to  real  proi>erly,  if  an  office  be  foimd  lor 
the  king,  it  puts  him  in  immediate  possession,  vvithaiit  the 
trouble  of  a  formal  entry,  provided  a  subject  in  the  like  cose 
would  have  had  a  right  to  enter ;  and  the  king  shall  receive 
all  the  mesne  or  intermediate  profits  from  the  time  that  his 
title  accrued  ^.  As  on  the  other  hand,  by  the  atiiculi  mprr 
cartas  %  if  the  king's  escheator  or  sherifl'  seise  lands  into  die 
king's  hand  witliout  cause,  upon  taking  them  out  of  the  king's 
hand  again,  tlie  party  shall  have  the  mesne  profits  restored 
to  him. 

Ik  order  to  avoid  the  possession  of  the  crown,  acquired  by 
tlie  finding  of  such  office,  the  subject  may  not  only  have  his 
petition  of  rights  which  discloses  new  facts  not  found  by  tlie 
office,  and  his  ffiwis/ra?ts  fk'  tiroit,  which  relies  on  the  facts  as 
found :  but  also  he  may  (for  the  most  part)  traverse  or  deny 
Uic  matter  of  fact  itself,  and  put  it  in  a  course  of  trial  by  the 
common  law  process  of  the  court  of  chancery :  yet  still,  in 
some  special  cases,  he  hath  no  remedy  left  but  a  mere  petition 
of  right ''.  These  traverses  as  well  as  the  monstrans  de  droits 
were  greatly  enlarged  and  regulated  for  the  benefit  of  the 
subject,  by  the  statutes  before-mentioned,  and  others".  And 
in  the  traverses  thus  given  by  statute,  which  came  in  the  place 
of  the  old  petition  of  right,  the  party  traversing  is  considered 
as  the  plaintiff^;  and  must  tlierefore  make  out  his  own  title, 
as  well  as  impeach  that  of  the  crown,  and  then  shall  have 
judgment  quod  manus  domini  regis  amoveantur,  Sfc, 

3.  Wheue  the  crown  hath  unadvisedly  granted  any  thing 
by  letters  patent,  which  ought  not  to  be  granted  *,  or  where 
the  patentee  hath  done  an  act  that  amoimts  to  a  forfeiture  of 
the  grant'',  the  remedy  to  repeal  the  patent  is  by  writ  of  scire  [  261  1 
Jacias  in  chancery'.  This  may  be  brought  either  on  the  part 
of  the  king  in  order  to  resume  the  thing  granted  ;  or,  if  the 
grant  be  injurious  to  a  subject,  tlie  king  is  bound  of  right  to 
permit  him  (upon  his  petition)  to  use  his  royal  name  for  rc- 

■>  Fincli.  L.  325,  326.  '  Law  of  Kid  Priut.  214,  215. 

'  28  EAw,  1,  St.  3.  c.  19.  »  Sw  b«»k  II.  ch.  21. 

Finch.  L.  :J24.  ''  Dyer.  IW. 

•  8t»U34Edw.in.c.lJ.  SeEtlw.lIl.  '  J  Lev.  220.      4  lust.  88. 
C.13.     2&3Edw.VL  c.  8. 
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■ctfaod  oi  suit 
or  fiir  ofataiung  satis* 
wrong  *  committed  in  the 
of  the  atimra.  li  diffets  firom  an 
oC  ki^!*  boodv  of  vhkk  we 
tkiM  b  wrokaied  lo  redress 
bv  «ik&  the  |«miHlj  of  dw  CTonm  b  cP 
K>  d^mA  sane  paUic  vroi^  or 
It  »  gTOBuded  on 
«■  ike  inti— iinn  oTthe  ktng*s 
^be  eocirt  to  under- 
m  qoestioQ:  opoa 
I  koi^  as  in  saits 
TW  MMI  ooibI  iaSormMiom 
■i*  iftaat  af  oiAmm  ^tA  ddtz  ndnmimt,  for  may  ticsfia&s 
cuoaaxoBini  ck  ^  laoik  ct'tbe  cnown*,  as  far  eotmng  thereon 
widkcoc  Qchft.  Iwik&te  o'v^r  sSer  a  lease  ts  detennined,  taking 
tke  pcvfas.  casXBBc  dov:::  oadber.  or  tlie  fike ;  and  debt,  upon 
acT  cjEPags  M-  DKwoiK.  <fae  to  tW  Idi^  or  far  any  ibrfeiture 
doe  :;.>  ^K  cxw=  ocva  die  hrewrli  oi*  a  penal  statute.  TTiis 
fc  ::x>s:  vvcsexriT  c<«ti  :»>  revvner  Rxleitiires  occa&iooed  by 
truk>^T«!<!»a^  tiKVtr  kxv^  viucb  ax>e  enacted  (or  the  establish- 
2  BMoc  azM  <«ip^irt  OC*  the  rvvvcue :  others,  vhicfa  regard  mere 
BMSiers  of  fviiof  aesd  pahlic  cooTwnieoce,  being  usually  left  to 
be  ia^ometl  br  cv>«ni£K«  inKinoers.  in  the  qua  iam  informations 
or  actions  of  which  v«  haTv  IbnBcrhr  spoken  **.  Bat  after 
the  attoroey-genefal  has  informed  apoo  the  fareadi  of  a  penal 
law.  DO  other  inlbnnatioD  can  be  receJTed  *,  There  is  also 
an  information  in  rrmj  when  aoT  goods  are  supposed  to  be- 
come the  property  of  the  crown,  and  no  man  appears  to  claim 
them,  or  to  dispute  the  title  of  the  king.     As  antiently  in  the 

*  -  ^■«>«-  ^«-  '  Cnx.  J*-,  aii  I  Ltaa.  48.  S»vU.  .19. 

Bro.  ^br.  I.  tdir/actat.  ',9.  18o.  "  See  p^.  lO. 

Hid.  -Xfi. 


Moor.  :>Ts. 
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case  of  treasure-trove,  wrecks,  waifs,  uiul  estrays,  seised  by  the 
king's  officer  for  his  use.  Upon  such  seisure  an  infornintlon 
was  usually  filed  in  the  king'i  excht^(|uer,  and  tliereupon  a 
proclaroation  was  made  for  the  owner  (if  any)  to  come  in  and 
claim  the  effects ;  and  at  the  same  time  there  issued  a  com- 
mission of  appraisnnetti  to  value  the  goods  in  the  officer's 
hands  ;  after  the  return  of  which,  and  a  second  proclamation 
had,  if  no  claimant  appeared,  tlie  goods  were  supposed  dere- 
lict, and  condennied  to  the  use  of  tlie  crown  'i.  And  when, 
in  later  times,  forleitures  of  the  goods  themselves,  as  well  as 
personal  penalties  on  tlie  parties,  were  inflicted  by  act  of  par- 
liament for  transgressions  against  the  laws  of  the  customs  and 
excise,  tlie  same  process  was  adopted  in  order  to  secure  such 
forfeited  goods  for  the  public  use,  though  the  offender  him- 
self had  escaped  the  reach  of  justice.  (3) 

5.  A  WRIT  of  qtto  warranto  is  in  the  nature  of  a  writ  of 
right  for  the  king,  against  him  who  claims  or  usurps  any 
office,  franchise,  or  liberty,  to  inquire  by  what  authority  he 
supports  his  claim,  in  order  to  delermhie  the  right  ^  It  lies 
also  in  case  of  non-user  or  long  neglect  of  a  franchise,  or  mis- 
user or  abuse  of  it ;  being  a  writ  commanding  the  defendant 
to  shew  by  what  warrant  he  exercises  such  a  franchise,  having 
never  had  any  grant  of  it,  or  having  forfeited  it  by  neglect  or 
abuse,  (t)     This  was  originally  returnable  before  the  king's 

'•  Gilb.Hist.of  £xch.I34.  '  Finch.  L.3e2.      l!  Inst.  212, 


(j)  And  tLejudgraent  in  this  case  is  concltmve  evidence  in  any  other  court, 
and  as,  againit  the  whole  worlJ,  that  the  goods  were  liable  to  forfeiture. 
The  icizure  itself,  the  proclamations,  and  tlie  appraisement,  give  the  owner 
sufficient  notice  to  come  in  and  trj'  his  right;  ami  from  the  very  nature  of 
the  judgnicnt,  it  must  have  the  saxnc  force  aj^a,miit  a!i  other  persons :  if  the 
goods  are  liable  to  forfeiture  as  uguiust  one,  (hey  must  be  so  as  against  all. 
See  Soil  V.  Sfiearntan,  2  Bl.  Rep.  979. 

(4)  It  is,  perhaps,  sfieaking  too  generally  to  say,  that  a  writ  of  quo  warrtmtn 
lies  for  the  usurpation  of  ant/  office ;  as  ii  was  instituted  only  to  protect  the 
rights  and  prerogatives  of  the  crown,  it  is  limited  to  usurpations  which 
trench  on  them ;  and,,  accordingly,  the  infonnntion,  which  has  grown  up  in 
the  place  of  it,  can  only  he  filed  in  such  causes.  In  the  cases  of  the  King 
y.Daubeny,  2Str.  1196.  and  of  the  King \.  SJu-/)pcrdi^olJiert,  4T.R.581. 
the  court  refused  leave  to  fdc  inforuialious  in  the  nature  of  quo  warranlo 
for  the  alleged  usurpation  of  the  office  of  churchwarden  on  this  ground. 

It  Beem»  questionable,  too,  whether  a  7110  warranto  will  lie  in  case  of  mere 
non-user  of  a  franchise-     Sec  Lord  Brace's  case,  2  Str.  8 1 9. 
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justices  at  Westminster  * ;  but  afterwards  only  before  the  jus- 
tices in  eyre,  by  virtue  of  the  statutes  of  quo  •toarranto,  6  Edw.I, 
c.l.  and  ISEdw.I.  st2. ';  but  since  those  justices  have  given 
place  to  the  king's  temporary  commissioners  of  assise,  llie 
judges  on  the  several  circuits,  this  branch  of  the  statutes  hath 
lost  it's  effect ";  and  writs  of  quo  warranto  (if  brought  at  all) 
must  now  be  prosecuted  and  determined  before  the  kijig's 
justices  at  Westminster.  And  in  case  of  judgment  for  the 
defendant,  he  shall  have  an  allowance  of  his  franchise ;  but 
in  case  of  judgment  for  the  king,  for  that  the  party  is  entitled 
to  no  such  franchise,  or  hath  disusetl  or  abusetl  it,  the  franchise 
is  either  seised  into  the  king's  hands,  to  be  granted  out  again 
to  whomever  he  shall  please  ;  or,  if  it  be  not  such  a  fran- 
cliise  a»  may  subsist  in  the  hands  of  the  crown,  there  is  merely 
judgment  of  ousiery  to  turn  out  the  party  who  usurped  it '". 

The  judgment  on  a  writ  of  quo  isarranto  (being  in  llie  na- 
ture of  a  writ  of  right)  is  final  and  conclusive  even  against 
the  crown  '.  Which,  together  with  the  length  of  it's  process, 
probably  occasioned  that  disuse  into  which  it  is  now  fallen, 
and  introduced  a  more  moilem  method  of  prosecirtion,  by  in- 
Jbrmation  filed  in  the  court  of  king's  bench  by  the  nttomey- 
generol,  in  the  nature  of  a  writ  of  quo  wantmio:  wherein  the 
process  is  speedier,  and  the  judgment  not  quite  so  decisive. 
This  is  properly  a  criminal  method  of  prosecution,  as  well  to 
punish  the  usurper,  by  a  fine  for  the  usuq>alion  of  the  fran- 
chise, as  to  oust  him,  or  seise  it  for  the  crown  ;  but  hath  long 
been  applied  to  the  mere  puqwses  of  trying  the  civil  right, 
seising  the  franchise,  or  ousting  the  wrongful  possessor ;  the 
fine  being  nominal  only. 

During  the  violent  proceedings  that  took  place  in  the  lat- 
ter end  of  the  reign  of  king  Charles  the  second,  it  was  among 
other  things  thought  expedient  to  new-model  most  of  the 
corporation  towns  in  the  kingilom ;  for  which  purpose  many 
Q  264-  ]  of  those  bodies  were  persuaded  to  surrender  tlieir  charters, 
and  informations  in  the  nature  of  quo  wa/rarUo  were  brought 
against  others,  u|kmi  a  supposed,  or  frequently  a  real,  forfei- 


•  Old  Xal.  Brev./i>i,l01.  edit.tSSi. 
'   3  Illtt.49(l.      IU»L  £nU.  5iO. 

*  a  Jnrt.  *9t. 


"  Cro.  Jm.  359.    1  Show.  S80. 

*  I  Sid.  W,      U  Show.  47.     13  Mod. 
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ture  of  their  franchises  by  neglect  or  abuse  of  them.  And 
the  consetjuence  was,  that  the  liberties  of  most  of  them  were 
seised  into  the  hands  of  the  king,  wlio  granted  them  fresh 
charters  with  such  alterations  iis  were  ihouglit  expetlientj 
and,  during  their  state  of  anarchy,  the  crown  named  all  their 
magistrates.  This  exertion  of  power,  though  perhaps  in 
summojure  it  was  for  the  most  part  strictly  legal,  gave  a  great 
and  just  alarm  ;  the  new-modelling  of  all  corporations  being 
a  very  large  stride  towards  establishing  arbitrary  power ;  and 
therefore  it  was  thought  necessary  at  the  revolution  to  bridle 
this  branch  of  the  prerogative,  at  least  so  far  as  regarded  the 
metropolis,  by  statute  2W.&M.  c.8.,  which  enacts,  that  the 
franchises  of  the  city  of  I^ondon  shall  never  hereafter  be  seised 
or  forejudged  for  any  forfeiture  or  misdemesnor  whatsoever. 

This  proceeding  is  however  now  applied  to  the  decision 
of  corporation  disputes  between  party  and  party,  without  any 
intervention  of  the  prerogative,  by  virtue  of  the  statute  dAnn. 
C.20.  which  permits  an  inforniation  in  nature  of  quo  'xarranlo 
to  be  brought  with  leave  of  the  court,  at  the  relation  of  any 
I>er5on  desiring  to  prosecute  the  same,  (who  is  tlien  stiled  the 
trlator,)  against  any  person  nsurping,  intruding  into,  or  un- 
lawfully holding  any  franchise  or  office  in  any  city,  borough, 
or  town  corporate ;  provides  for  it's  speedy  determination ; 
and  directs  that,  if  the  defendant  be  convicted,  judgment  of 
ouster  (as  well  as  a  fine)  may  be  given  against  him,  and  that 
the  relator  shall  pay  or  receive  costs  according  to  the  event  of 
tlie  suit,  (5) 


(5)  As  the  statute  of  Anne  h  coniinctt  to  corporate  offices  or  rranchi&esitia 
important  for  the  student  to  bear  in  mind,  thnt  there  ore  still  many  cases  of 
infommtioas  at  fommon  law,  which  arc  distinguished  by  some  pcculiaritie* 
from  those  under  the  statute.  Neither  can  be  filed,  except  by  the  attor- 
ney-general, without  leave  of  the  court ;  but  the  statute  estcods  to  the 
courts  of  the  countie*  Palatine  and  Wales,  ns  well  as  to  the  K.  B.,  while  those 
at  the  common  law  can  only  be  filed  in  the  K,  B.  Under  the  statute  there 
must  always  be  an  individual  relator  on  the  record ;  and  it  it,  in  fact,  a  suit 
between  party  and  party.  The  judgment  may  be  of  ouster  as  welt  as  fine, 
if  the  defendant  l>e  convicted,  together  with  cosu  to  the  relator,  which  last 
the  defendant  recovers  whenever  the  judgment  is  fur  him.  At  common  law 
there  is  no  relator  on  the  record  ;  it  is  matter  of  doubt  whether  there  can 
bcjudgment  of  oualcr;  — the  !a»t  decision  was  in  the  negative,  and  uiwii 

principle 


6.  The  WTit  of  nuxndamm  ^  is  also  made  by  the  same  statute 
9 Ann.  C.20.  a  most  fiill  and  effectual  remedy 
for  refusal  of  admission  where  a  person  is  entitled  to  an  office 
or  place  in  any  such  corporation  ;  and,  secondly,  for  wrongful 
[  265  ]  removal,  when  a  person  is  legally  possessed.  These  are  in- 
jories,  for  which,  though  redress  for  the  parly  interested  may 
be  had  by  assise,  or  other  means,  yet  as  the  franchises  con- 
cern the  public,  and  may  affect  the  administration  of  justice, 
this  prerogative  writ  also  issues  from  the  court  of  king's  bench; 
commanding,  upon  good  cause  shewn  to  the  court,  the  party 
complaining  to  be  admitted  or  restored  to  his  office.  And  the 
statute  requires,  that  a  return  be  immediately  made  to  the  first 
writ  of  mandantusi  which  return  may  be  pleaded  to  or  tra- 
versed by  the  prosecutor,  and  his  antagc«iist  may  reply,  take 

'  See  fM^.  Iia 

priodple  it  should  leem  that  there  could  not.  See  the  casei  cited  tn  Sel- 
wyn's  Ni.  PrL  1 130.  And  with  rttjpett  to  costs,  as  the  real  prosecutor  by 
the  4&5  W.&M.  C.18.,  except  where  the  court  expretslv  orders  otherwise, 
enters  into  a  recognizance  in  the  pcojilt}'  of  20/.  the  defendant  may,  under 
certain  circumstances,  recover  costs  to  that  amount  from  him,  but  not  more; 
and  the  defendant,  if  judgment  be  against  him,  in  no  case  pa^-s  anj  costs. 
See  R.  V.  tVaiiu,  5  T.  R.  375. 

It  has  been  stated  that  neither  sort  of  information  can  be  filed  without 
leave  of  the  court,  in  granting  which  lome  general  riiles  have  been  laid 
down  for  tlie  guidance  of  its  discretion.  The  &rst  turns  on  the  nature  uf 
the  office;  —  as  to  which  the  court  is  regulated  by  the  limits  of  the  old 
common  law  writ,  And  the  purview  of  the  stnt.  of  Anne.  A  second  turns 
on  the  circumstances,  and  even  motives,  of  the  party  appljnng ;  —  if  it  a{>- 
pear.  that  being  a  brother^corporator,  his  own  election  is  open  to  the  same 
objection  on  which  he  relies  to  oust  the  defendant,  or  that  he  concurred  in 
the  election,  where  the  defect  is  one  which  he  octually  or  by  presumption  of 
law  was  cognisant  of;  or  that,  being  a  stranger,  he  is  not  subject  to  the  local 
jurisdiction  of  the  body  corporate ;  in  all  such  cases  the  court  will  refuse 
leave.  See  Sclwyn's  Ni.  Pri,  1 133,  A  third  rule  turned  on  the  time  during 
which  the  party  hud  been  in  the  undisturbed  possession  and  exercise  of  his 
franchise  or  office;  —  as  to  which  the  court  first  limited  itself  to  twenty,  and 
llien  to  six  years.  But  the  stat.  32  G.  Ill .  c.  58.  has  taken  away  this  <tiscretion 
in  cases  under  the  stat.  of  Anne,  by  enacting  in  effect  that  six  years'  undis- 
turbed possession  and  exercise  before  the  leave  granted  by  the  court  for  the 
itifuriimtion  shall  be  a  legal  bar  Co  it ;  and  where  the  defect  in  the  party's 
title  nrises  from  some  defect  in  the  title  of  the  person  electing  him,  that  he 
shall  not  be  prejudiced  by  such  defect,  if  that  person  shall  have  l»ocn  n  Mmi- 
lar  length  iif  time  in  undisturbed  possession  and  exercise  of  his  office  before 
the  filing  of  the  information. 
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issue,  or  demur,  and  the  same  proceedings  may  be  had,  as  if 
an  action  on  the  case  had  been  brought^  for  making  a  false 
return :  and,  after  judgment  obtained  for  die  prosecutor,  he 
shall  have  a  [lereuiptory  writ  of  mandamus  to  compel  his  ad- 
mission or  restitution;  which  latter  (in  case  of  an  action)  is 
efiected  by  a  writ  of  restitution  '.  So  that  now  llie  writ  of 
mandamus,  in  cases  within  this  statute,  is  in  the  nature  of  an 
action  :  whereupon  the  party  applying  and  succeeding  may  be 
entided  to  costs,  in  case  it  be  tlie  franchise  of  a  citizen,  bur- 
gess, or  freeman  •  ;  and  also,  in  general,  a  writ  of  error  may 
be  had  thereupon  **. 

This  writ  of  ntandAmits  may  also  be  issued,  in  pursuance  of 
the  statute  11  Geo. I.  c.^.  in  case  within  the  regular  time  no 
election  shall  be  made  of  the  mayor  or  other  chief  officer  of 
any  city,  borough,  or  town  corporate,  or  (being  made)  it  shall 
afterwards  become  void;  re(]uirijig  the  electors  to  proceed  to 
election,  and  proper  courts  to  be  held  for  atlmitting  and  swear- 
ing in  the  magistrates  so  respectively  chosen.  (6) 

We  have  now  gone  through  the  whole  circle  of  civil  in- 
juries, ami  the  redress  which  the  laws  of  England  have  anxi- 
ously provideil  for  each.  In  which  the  student  cannot  but 
observe  that  the  main  difficulty  wliich  attends  their  discussion 
arises  from  their  great  variety,  which  is  apt  at  our  first  acfjuaint- 
ance  to  breed  a  confusion  of  ideas,  and  a  kind  of  distraction 

•  U  Rep.  99-  "  1  P.Wms.351. 

*  Stat,  la  Geo.  III.  c.21. 


(6)  %  the  common  law  the  court  of  K.B.  had  no  power  tu  issue  a  man- 
damut  for  the  election  of  a  major  or  other  chief  officer  of  a  corporatior^ 
on  any  other  Any  than  thnt  fixcti  by  the  thurter,  except  where  the  vacancy 
was  occasioned  by  the  death  of  the  e.xistinj^  officer;  for  such  election  would 
not  have  been  a  compliance  with  the  charter,  but  a  disobetiiem-e  to  it. 
An  omission,  therefore,  to  elect  or  complete  an  election  on  the  proper  day, 
however  occasioned,  (and  it  might  he  occasioned  by  fraud,  iuadvertence,  or 
even  accident,)  or  the  removal  of  an  officer  unduly  elected,  niigtit  octiiBion 
a  forfeiture  of  the  charter  and  a  dissolution  of  the  corporation.  The 
11  Geo.  I.  c.  4.  was  passed  to  reme<!y  this  inconvenience,  and  beinjj  »  very 
remedial  Saw  is  construed  very  liberally ;  and  though  three  or  four  ycar& 
may  have  clasped  aincc  a  regular  clociion,  the  court  will  grant  the  nunuiamuii 
under  it.    See  Selwyn'a  Ni. Pri.  106-1. 
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in  the  memory :  n  difflculty  not  a  liltle  increased  by  the  very 
fmmetliodical  arraiigemeiit,  in  which  they  are  deliveretl  to  us 
by  our  atilient  writers,  and  the  numerous  terms  of  art  in 
which  the  language  of  our  ancestors  has  obscured  them. 
Tei*ms  of  art  there  will  unavoidably  be  in  all  sciences;  the 
easy  conception  and  thorough  comprehension  of  which  must 
depend  upon  frequent  and  familiar  use ;  and  tlie  more  sub- 
dividetl  any  branch  of  science  is,  the  more  terms  must  be  used 
to  express  the  nature  of  these  several  subdivisions,  and  mark 
out  with  sufficient  precision  the  ideas  they  are  meant  to  convey. 
But  I  trust  that  this  difHcuUy,  however  great  it  may  appear  at 
first  view,  will  shrink  to  nothing  upon  a  nearer  and  more  fre- 
quent approach ;  antl  indeetl  l>e  rather  advantageous  than  of  iUiy 
ilisservice,  by  imprinting  on  the  student's  mind  a  clear  and 
distinct  notion  of  the  nature  of  these  several  remeflies.  And, 
such  as  it  is,  it  arises  principally  from  the  excellence  of  our 
Knglish  laws ;  which  adapt  tlieir  redress  exactly  to  the  cir- 
cumstances of  the  injurj,',  and  do  not  furnish  one  and  the 
same  action  for  different  wrongs,  which  are  impossible  to  be 
brought  within  one  and  the  some  description  :  whereby  every 
man  knows  what  satisfaction  he  is  entitle*!  to  expect  from  the 
courts  of  justice,  and  as  liltle  as  possible  is  left  in  the  breast 
of  the  judges,  whom  the  law  appoints  to  administer,  and  not 
to  prescribe,  the  remedy.  And  J  may  venture  to  affirm,  that 
there  is  hardly  a  possible  injury,  that  can  be  offiirctl  either 
to  the  person  or  property  of  another,  for  which  the  party 
injured  may  not  find  a  retnetlial  writ,  conceived  in  such  terms 
as  are  |>roperly  and  sijigularly  adapted  to  his  own  particular 
grievance. 

In  the  several  personal  actions  which  we  have  cursorily 
exi^laincd,  as  debt,  trespass,  detinue,  action  on  the  case,  and 
the  like,  it  is  easy  to  observe  how  plain,  perspicuous,  and 
simple  the  remedy  is,  as  cltalked  out  by  the  antient  common 
law.  In  the  methods  prescribed  for  the  recovery  of  landed 
and  other  permanent  projierty,  as  the  right  is  more  intricate, 
the  fcodal  or  rather  Norntan  remetly  by  real  actions  is 
somewhat  more  complex  and  diilicult,  mid  attended  with 
some  delays.  And  since,  in  order  to  obviate  those  difficulties, 
£  267  ]  '"'^  ri'trciich  tliose  delays,  we  huvu  permitted  the  rights  of 
real  properly  to  h\:  drawn  into  quei>tiou  iu  uiixcd  or  |X'n>on*l 
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suits,  we  are  (it  must  lie  owned)  obliged  to  linw  recourse  to 
such  arbitrary  fictions  and  expedients,  that  unless  we  Imd 
developed  their  principles,  and  traced  out  llieir  progress  and 
historji  our  present  system  of  remedial  jnrispnideiicc  (in  re- 
spect of  landed  property)  woukl  nppear  the  most  intricate 
and  unnatural  that  ever  was  adopted  by  a  free  and  enlightened 
people. 

But  this  intricacy  of  our  legal  process  will  be  found,  when 
attentively  considered,  to  be  one  of  those  trouWesonie,  but 
not  dangerous,  evils,  which  have  their  root  in  the  frame  of 
our  constitution,  and  which  therefore  can  never  be  cured, 
without  hazarding  every  thing  that  is  dear  to  us.  In  abso- 
lute governments,  when  new  arrangements  of  ]iroperty  and 
a  gradual  change  of  manners  have  destroyed  the  original 
ideas,  on  which  the  laws  were  devised  and  estabhshed,  ihe 
prince  by  his  edict  may  promulge  a  new  code,  more  suitetl 
to  the  present  emergencies.  But  when  laws  are  to  be  framed 
by  popular  assemblies,  even  of  the  representative  kind,  it  is 
too  Herculean  a  task  to  begin  the  work  of  legislation  afresh, 
and  extract  a  new  system  from  the  discordant  opinions  of 
more  than  five  hundred  counsellors.  A  single  legislator  or 
an  enterprizing  sovereign,  a  Solon  or  Lycurgus,  a  Justinian 
or  a  Frederick,  may  at  any  time  fonn  a  concise,  and  perhaps 
an  uniform,  plan  of  justice:  and  evil  betide  that  presumptuous 
subject  who  questions  it's  wisdom  or  utility.  But  who  that 
is  acquainted  with  the  difficulty  of  new-modelling  any  branch 
of  our  statute  laws,  (though  relating  but  to  roads  or  to  parish 
settlements,)  will  conceive  it  ever  feasible  to  alter  any  funda- 
mental point  of  the  common  law,  with  alt  its  appendages  and 
consequents,  and  set  up  anodier  rule  in  it's  stead  ?  When, 
therefore,  by  the  grathial  influence  of  foreign  trade  and  do- 
mestic tranquillity,  the  spirit  of  our  military  tenures  began  to 
decay,  and  at  length  the  whole  structure  was  removed,  the 
judges  quickly  perceived  that  the  forms  and  delays  of  the  old 
feotlal  actions  (guardetl  with  tlieir  several  outworks  of  essoins, 
vouchers,  aid-prayers,  and  a  hundred  other  formidable  in- 
Irenchments,)  were  ill-suited  to  tlmt  more  simple  and  com-  [  268  ] 
merclal  mode  of  property  which  succeeded  the  former,  and 
required  a  niorc  speedy  decision  of  rights  lo  lacilitate  exchange 
and  alienation.     Vet  they  wisely  avoided  solicUing  any  great 
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■  revolution 
have  been  productive  of  consequences  more  numerous  and 
extensive  than  the  most  penetrating  genius  could  foresee  ;  but 
left  them  as  they  were,  to  languish  in  obscurity  and  oblivion, 
and  endeavoured  by  a  series  of  minute  contrivances  to  accom- 
modate such  personal  actions,  as  were  then  in  use,  to  all  the 
most  uselul  puiposes  of  remedial  justice  :  and  where,  through 
the  dread  of  iimovation,  they  hesitated  at  going  so  far  as, 
perhaps,  (heir  good  sense  would  have  prompted  them,  they 
left  an  opening  for  the  mare  liberal  and  enteqirizing  judges, 
who  have  sate  in  our  courts  of  equity,  to  shew  them  their 
error  by  supplymg  the  omissions  of  the  courts  of  law.  And, 
since  the  new  expedients  have  been  refined  by  tlie  practice  of 
more  than  a  centurj',  and  are  sufficiently  known  and  under- 
stood, they  in  general  answer  the  purpose  of  doing  sj>eedy  and 
substantial  justice,  much  better  than  could  now  lie  effected  by 
any  great  fundamental  alterations.  The  only  difficulty  that 
attends  them  arises  from  their  fictions  and  circuities:  but, 
when  once  we  have  discovered  the  proper  clew,  that  labyrinth 
is  easily  jwr-vaded.  Our  system  of  remedial  law  resembles  an 
old  Gothic  castle,  erected  in  the  days  of  chivalry,  but  fi(tc<i 
up  for  a  modem  inhabitant.  The  moated  ramparts,  the  em- 
battled towers,  and  tlie  Lrophied  halls,  are  magnificent  and 
venerable,  but  useless,  and  therefore  neglected.  The  inferior 
apartments,  now  accommcHlated  to  daUy  use,  are  cheerful  and 
commodious,  though  their  approaches  may  be  winding  and 
difficult. 

In  this  part  of  our  disquisitions  I  however  thought  it  my 
duty  to  tin  fold,  as  far  as  intelligibly  I  could,  the  nature  of 
these  real  actions,  as  well  as  of  personal  remedies.  And  this 
not  only  because  they  are  still  in  force,  still  the  law  of  the 
land,  though  obsolete  and  disused  ;  and  may,  perhaps,  in  their 
turn,  be  hereafter  with  some  necessary  corrections  called  out 
r  269  1  again  into  common  use ;  but  also  because,  as  a  sensible  writer ' 
has  well  observed  *,  **  whoever  considers  how  great  a  coherenoe 
**  there  is  between  the  several  parts  of  the  law,  and  how  much 
**  the  reason  of  one  case  opens  and  depends  upon  tliat  of  an- 
**  other,  will,  I  presume,  be  far  from  thinking  any  of  the  old 

'  U«wk.  Abr.  Co.  Litt.  pnf. 
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"  learning  useless,  which  will  so  much  conduce  to  the  perfect 
"  understanding  of  the  modem."  And  besides  I  should  have 
done  great  injustice  to  the  founders  pf  our  legal  constitution, 
had  I  led  the  student  to  imagine,  that  the  remedial  instruments 
of  our  law  were  originally  contrived  in  so  complicated  a  form, 
as  we  now  present  them  to  his  view :  had  I,  for  instance,  en- 
tirely passed  over  the  direcf  and  obvious  remedies  by  assises 
and  writs  of  entry,  and  only  laid  before  him  the  modem  method 
of  prosecuting  a  writ  of  ejectment. 


OP    THE     PURSUIT    OF     REMEDIES     by 

ACTION  J      AND      FIRST,      OF      THE      ORIGI- 
NAL   WRIT. 


ILT  A  VING,  under  the  head  of  redress  by  suit  in  cowiSt  pointetl 
out  in  the  prccediiifr  pages,  in  ihe  first  place,  the  nature 
and  several  species  of  courts  of  justice,  wherein  remedies  are 
administered  for  all  sorts  of  private  wrongs ;  and,  in  the  second 
place,  shewn  to  which  of  these  courts  in  particular  ap^ilicntion 
must  be  made  for  redress,  according  to  the  distinction  of  inju- 
ries, or,  in  other  words,  wliat  wrongs  are  cognizubte  hy  one 
court,  and  what  by  anotlier ;  I  proceede<l,  under  tlie  title  of 
injimescogfiizahle^  the  courts  of  co-mmofi  laic,  to  define  and  ex- 
plain llie  specifical  remedies  by  action,  provided  for  every  pos- 
sible degree  of  wrong  or  injury;  as  well  such  remedies  as  are 
dormant  and  out  of  irsc,  ns  those  which  are  in  every  day's 
practice,  apprehending  that  the  reason  of  the  one  could  never 
be  clearly  comprehended  without  some  acquaintance  with  the 
other:  and,  I  am  now,  in  the  last  place,  to  cKamine  the  niatnurin 
which  these  several  remedies  are  jn/rstu-tl mid  applied,  by  action 
in  tlie  courts  of  common  law ;  to  which  I  shall  afterwards 
subjoin  a  brief  account  of  tlie  proceetlings  in  the  courts  of  equity. 

In  treating  of  remedies  by  action  at  common  law,  1  i^lmll 
confine  myself  to  the  modern  metlMxl  of  practice  in  our  courts 
of  judicature.  For,  though  I  ihuught  it  necessarj*  to  throw 
out  a  few  observations  on  the  nature  of  real  actions,  however 
[271  ]  *t  present  disused,  la  order  to  demonstrate  the  coherence  and 
unifonnity  of  our  legal  constitution,  suid  that  there  was  no  in- 
jury so  obstinate  and  inveterate,  but  which  might  in  the  end 
«0 
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be  erndicateii  by  some  or  other  of  those  remetlial  writs ;  yet  it 
would  be  too  irksome  a  task  to  perplex  both  my  readers  and 
niyscll"  with  explaining  all  the  rules  of  proceeiling  in  these  ob- 
solete actions,  which  are  frequently  mere  positive  establish- 
ments, the  J'orma  et  Jf^iira  jtidkii.,  and  conduce  very  little  to 
illustrate  the  reason  and  fundamental  grounds  of  the  law. 
Wlierever  I  apprehend  they  tnuy  at  all  conduce  to  tliis  eiid, 
I  shall  endeavour  to  hint  at  them  incidentally. 

What  therefore  llie  student  may  expect  in  this  and  the 
succeeding  chapters  is  an  account  of  the  method  ofproceetling 
in  and  prosecuting  a  suit  upon  any  of  the  personal  writs  we 
have  before  spoken  of,  in  the  court  of  common  plras  at  West- 
minster, that  being  the  court  originally  constituted  for  the 
prosecution  of  all  ci'vil  actions.  It  is  true  that  the  courts  of 
king's  bench  and  exchequer,  in  order,  witliout  intrenching 
upon  antient  forms,  to  extend  their  remedial  influence  to  the 
necessities  of  modern  times,  have  now  obtained  a  concurrent 
Jurisdiction  and  cognisance  of  very  many  civil  suits :  but,  as 
causes  are  therein  conducted  by  much  the  same  advocates  and 
attorneys,  and  the  several  courts  and  their  judges  have  an  en- 
tire communication  with  each  other,  the  metluxls  and  forms  of 
proceeding  are  in  all  material  respects  the  some  in  all  of  them. 
So  that,  in  giving  an  abstract  or  history  *  of  the  progress  of 
a  suit  through  the  court  of  common  pleas,  we  sliall  at  the  same  [  272  ] 

■  In  tletJucinjj  tltis  Iiktory  the  student  a  nail  of  liberal  education  and  toler- 

must  not  cipcct  autliuritics  to  be  con-  able   understanding   may  glean   pro  re 

stantly  cited    as    practical    knowledge  tuttrt   as    nrnch  as  is  sufiicient  for  his 

M  roi  wi  much  to  be  learned  from  any  purpose,      'lliesc   bookt   of  jrractict,  a* 

booki  of  law,   as  from  expcriL-ncc  and  they  are  called,  arc  all  pretty  much  on 

■ttendance  on  tlie  courts,     'na-  coinpi-  a   level,   in  point  «f  composition  and 

ler  niust  therefore  be  frequently  obliged  solid   instruction  j    so  that  tliat  which 

to   rely    upon     liii    own   ohscrirations ;  be.ira   tlie  latest  edition   iir  uttuntly  llic 

which  in  general  lie  tuth  been  stmlious  best.   But  GMeri's  Hiitory  and  Practice 

to  avoid  where  (bosc  of  any  other  might  0/  tli£  Cimri  of  Commnn  Plan  is  Jt  book 

be  had.     To  accompany  and  illustrate  of  a  very  diflbrent  stamp  ;   and  though 

thMe  remarks,  such  gentleitjen   as  arc  [like  the  t^est  of  his  posthurnutis  works) 

designed  for  iJic  profession  will  find  it  it  has  ♦uWeiied  most  grossly  by  ignorant 

iweeasary  to  peruse  the  books  of  mi  net,  or  corclets  tniucribers,  yet  it  luui  traced 

antient  and  modem  ;    which  are  tran-  out    the    reason  of  tnniiy  parts  of  our 

scripta  of  proceedings  that    have   Iwrn  mmleni  practice,   fnini  xlit-  fcodal   insti- 

itad  in  sofnc  particular  actions.    A  book  (uliorts   imd  the   primitirtr  construction 

or  two  of  technical   learning  will  also  of  our  courts,  jn  a  most  clear  and  iige- 

be  found  very  conreaient ;    froin  wliich  niout  maJicver. 
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time  give  a  general  account  of  the  procecilings  of  the  other  two 
courts ;  taking  notice,  however,  of  any  considerable  difierence 
in  the  local  practice  of  each.  And  llie  sanie  abstract  will 
moreover  afford  us  some  general  idea  of  the  conduct  of  a  cause 
in  the  inferior  courts  of  common  law,  those  in  cities  and  bo- 
roughs, or  in  the  court-baron,  or  hundred,  or  county-court; 
all  which  conform  (as  near  as  may  be)  to  the  example  of  the 
superior  tribunals,  to  which,  their  causes  may  probably  be,  in 
some  stage  or  other,  removed. 

The  most  natural  and  perspicuous  way  of  considering  tlu' 
subject  before  us  will  be  (I  apprehend)  to  pursue  it  in  the  or- 
der and  nielhoil  wherein  the  proceedings  themselves  follow 
each  other ;  rather  than  to  distract  and  subdivide  it  by  any 
more  logical  analysis.  The  general  therefore  and  orderly 
parts  of  a  suit  are  tliese ;  1.  The  original  writ :  2.  The  process : 
3.  The  pleadings  :  4-.  The  issue  or  demurrer :  5.  The  trial : 
6.  The  judgment,  and  it's  incidents:  7.  The  proceedings  in 
nature  of  appeals  :  8.  The  execution. 

First,  then,  of  the  original,  or  original  writ;  which  is  the 
beginning  or  (oundnlion  of  the  suit.  When  a  pei-son  hath  re- 
ceived an  injury,  and  thinks  it  wortli  his  while  to  demand  a 
satisfaction  for  it,  he  is  to  consider  with  himself,  or  take  advice, 
what  redress  tlie  law  has  given  for  that  injury ;  and  thereupon 
is  to  make  application  or  suit  to  the  crown,  the  fountain  of  all 
justice,  for  that  particular  specific  remedy  which  he  Is  deter- 
mined or  advised  to  pursue.  As,  for  money  due  on  bond,  on 
action  of  tkbt ,-  for  goods  detained  without  force,  an  action  of 
dftinue  or  trover-,  or,  if  taken  with  force,  an  action  of  trfsfHtss  in 
[  273  ]  ''  armis ;  or,  to  try  the  title  of  lands,  a  writ  qfcttiiy  or  action 
of  trespass  in  cfectntent ;  or,  for  any  consequential  injury  re- 
ceivetl,  a  ^|)ecial  action  on  the  case.  To  t>iis  end  he  is  t^>  sue 
out,  or  purcha-se  by  pnyiiig  the  stated  fees,  an  original,  or  ori- 
ginal writ,  from  the  court  of  chancery,  which  is  the  qfficina 
jttstitiat;  the  shop  «ir  mint  of  justice,  wherein  all  the  king's  writ* 
are  frametl.  Jt  is  a  mandatory  letter  from  the  king  in  parch- 
ment, sealeil  with  his  great  seal  ""j  and  directed  to  the  sheriff  of 
tlie  county  wherein  the  injury  is  comntitted  or  supposed  so  to 

•   Fiurli.  L    Ti7  I 
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be,  requiring  liim  to  cominand  the  wrrwigtloer  or  j>arly  accused, 
eillier  to  do  justice  to  the  conrplaiiiaiit,  or  else  to  appear  in 
court,  and  answer  the  accusation  against  him.  Whatever  the 
sheriff  does  in  pursuance  ol'  this  writ,  he  nuist  rduni  or  certify 
to  the  court  of  common  pleas,  together  with  the  writ  itself; 
which  is  the  foundation  of  the  juristliction  of  that  court,  being 
the  king's  warrant  lor  the  judges  to  proceed  to  the  determina- 
tion of  the  cause.  For  it  was  a  maxim  introduced  by  the 
Normans,  that  tliere  should  be  no  proceedings  in  common 
pleas  before  the  king's  justices  without  his  ori|Tinal  writ;  be- 
cause they  held  it  unfit  that  those  justices,  being  only  the 
sub«.titutes  of  the  crown,  should  take  cognizance  of  any  thing 
but  what  was  thus  expressly  referred  to  their  judgment'. 
However,  in  small  actions,  below  the  value  of  forty  shillings, 
which  are  brought  in  the  court-baron  or  coimty-court,  no  royal 
writ  is  necessary;  but  the  foundation  of  such  suits  continues  to 
be  (iisin  the  times  of  the  Saxons)  lutt  by  original  writ^  but  by 
pfaini  '' ;  that  is,  by  a  private  memorial  tendered  in  open  court 
to  the  judge,  wherein  llic  }>arty  injiirc<l  sets  forth  his  cause  oi" 
action;  and  the  judge  is  bomid  of  coiumuji  right  to  aduiiuister 
justice  therein,  without  any  special  mandate  from  the  king. 
Now  indeed  even  the  royal  writs  arc  held  to  be  demaiidable 
of  common  right,  oti  paying  the  usual  fees:  for  any  delay  in 
the  granting  them,  or  setting  an  unusual  or  exorbitant  price 
upon  them,  would  be  a  breach  of  mag7ia  cartoy  c.29.;  "  Nulli 
*'  -KK^mlcmttSy  nulli  negabitnus^  aui  diJfiTemus^justitiam  vc/  rcdum." 

Original  wTits  ai"e  either  qp/;oHo/  or  pcrcniptoiy ;  or,  in  [  27*  ] 
the  language  of  our  lawyers,  they  are  either  a  praecipe.,  or  a  si 
te  fecerit  secufum*.  The  jiraccipe  is  in  the  alternative,  com- 
manding the  defendant  to  do  the  thing  required,  or  shew  the 
ivason  wherefore  he  hath  not  done  it^  The  use  of  this  writ 
is  where  something  certain  is  demanded  by  the  plaintiff^  which 
it  is  incumbent  on  the  defendant  himself  to  perform ;  as,  to 
restore  the  possession  of  land,  to  pay  a  certain  liquidated  debt, 
to  perform  a  specific  covenant,  to  render  an  account,,  and  the 
like :  in  all  which  cases  the  writ  is  drawn  up  In  the  form  of  a 
praecipe  or  command,  to  do  thus,  or  shew  cause  to  the  con- 
trary ;  giving  the  defendant  his  choice,  to  redress  the  injury, 

'   Flet.  <.9.  C.34.  '  Rnch.L.257. 

"  Mirr.  c.2.  §5.  '  Append.  No.III.  jl. 

X    2 


I 


J74  PRIVATE  Book  III. 

or  stand  the  suit.  The  other  species  of  original  writs  is  called 
a  sifecait  te  secuftim,  from  the  words  of  the  writ ;  which  di- 
rects the  sheriff  to  cause  the  defendant  to  appear  in  court, 
without  any  option  given  litni,  provided  the  plainttiF  gives  the 
sheriff  security  effectually  to  prosecute  his  claim*.  This  writ 
is  in  use,  where  nothing  is  specifically  tlemanded,  but  only  a 
satisfnclion  in  general ;,  to  obtain  which,  and  minister  com- 
plete redress,  the  intervention  of  some  judicature  is  necessary. 
Such  are  writs  of  trespass,  or  on  the  case,  wherein  no  debt  or 
other  specific  thing  is  sued  for  in  certain,  but  only  damages  to 
be  assessed  by  a  jurj'.  For  this  end  the  defendant  is  imme- 
alely  called  upon  to  ap[)ejir  in.  court,  provided  the  plaintiff 
gives  gootl  security  of  prosecuting  his  claim.  Both  species  of 
writs  are  iesfe'tl,  or  witnessed  in  the  king's  own  name;  "  wit- 
ness ourself  at  Westminster,"  or  wherever  the  chancery  may 
be  held. 

The  security  here  spoken  of,  to  be  given  by  the  plaintiff  for 
prosecuting  his  chiiuu  is  common  to  both  writs,  though  it 
gives  denomination  only  to  the  latter.  The  whole  of  it  b  at 
present  become  a  mere  matter  of  form  :  ami  John  Doe  and 
Kichanl  lloe  are  always  returned  as  the  standing  pledges  for 
tliis  purpose.  The  antient  use  of  them  was  to  answer  for  the 
[  275  ]  plaintiff,  who  in  case  lie  brought  an  action  without  cause,  or 
failed  in  the  prosecution  of  it  when  brought,  was  liable  to  an 
amercement  from  the  crown  for  raising  a  false  accusation  ;  and 
so  the  form  of  the  judgment  still  is''.  In  like  manner,  as  by  the 
Gothic  constitutions  no  person  was  permitted  to  lay  a  amiplaint 
against  another,  "  nisi  sub  scriptwa  aut  spedficatione  trittm 
*'  testiinn^  quod  adionnn  vellet  perseqiii^  "  and,  as  by  tJie  laws 
of  Sancho  I,  king  of  Portugal,  damages  were  given  against  a 
plwntiff  who  prosecutetl  a  groundless  action  ^. 

The  day  on  which  tlie  defendant  is  ordered  to  appear  in 
court,  and  on  which  the  sheriff  is  to  brijig  in  the  writ,  and  re- 
port how  far  he  has  obeyed  it,  is  called  the  return  of  tlie  writ ; 
it  being  then  returned  by  him  to  the  king's  justices  at  West- 
minster.    And  it  is  always  made  returnable  at  the  distance  of 

■  Append.  No.  1 1.  (1.  '  Silem.  die  ^'tHV  ColAar.  /.  iii.  c.7. 

"  Finch.L.  189.  aj<.  *  Mod.  Un.  Hist,  ikii,  45. 
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at  least  fifteen  days  from  the  dale  or  teste,  ( I )  that  the  defend- 
ant may  have  time  to  come  up  to  Weslminster,  even  from  the 
most  remote  parts  of  the  kiiigilom  ;  and  upon  some  day  in  one 
of  the  four  ta-msj  in  which  the  court  sits  for  the  dispatch  of 
business. 

These  terms  are  supposed  by  Mr.  Selden '  to  have  been 
instituted  by  William  the  conqueror:  but  sir  Henry  Spelman 
hath  clearly  and  learnedly  shewn,  that  they  were  gradually 
formed  from  the  canonical  constitutions  of  the  church ;  being   . 
indeed  no  other  than  tliose  leisure  seasons  of  the  year,  which 
were  not  occupied  by  tlie  great  festivals  or  fasts,  or  which  were 
not  liable  to  the  general  avocations  of  rural  business.  Through- 
out all  Christendom,  in  very  early  times,  the  whole  year  was 
one  continual  term  for  hearing  and  deciding  causes.     For  the 
christian  magistrates,  to  distinguish  themselves  from  the  hea- 
thens, who  were  extremely  superstitious  in  the  observation  of 
their  die&  fasti  et  rufasti,  w^ent  into  a  contrary  extreme,  and  ad- 
ministered justice  upon   ail  days  alike.     Till  at  length  the  [  276  2 
church  inter[X)sed  and  exempted  certain  holy  seasons  from 
being  profaned  by  the  tumult  of  forensic  litigations.     As,  par- 
ticLiiarly,  the  time  of  ad  vent  and  christmas,  which  gave  rise  to 
the  winter  vacation ;  the  time  of  lent  and  easter,  which  created 
that  in  the  spring;  the  time  of  pentecost,  which  produced  the 
third;  and  the  long  vacation,  between  midsummer  and  mi- 
cliaelmas,  which  was  allowed  for  the  hay-time  and  harvest. 
All  Sundays  also,  and  some  particular  festivals,  as  the  days  of 
the  purification,  ascension,  and  some  others,  were  included  in 
the  same  prohibition :  which  was  established  by  a  canon  of  the 
church,  A.  D.  517,  and  was  fortified  by  an  Imperial  constitu- 

■  Jan.  AHgl.  t.  S.  i  9. 


(1)  As  Eaiter  term  ends  on  the  Monday  before  Whitsunday,  and  Trinity 
term  begins  on  the  Monduy  next  followingTrinity  Sunday,  which  is  thefirrt 
return-day  of  that  term,  tiie24  G.2.  c.48.  providw,  that  writs  issued  on  the 
first,  and  returnable  on  the  last  of  these  days,  shall  be  good  and  effectual, 
though  fifteen  days  Ao  not  intcnene  between  the  texle  and  return.  Al- 
thoui^h  original  writs  must  always  be  returnable  ia  term  time,  because  the 
courts  into  which  they  are  returned  arc  then  only  sitting,  yet  ihey  may  be 
sued  out  and  tested  at  any  ti(ue,  because  the  chancery,  from  which  they 
isiuc,  ]» always  open. 
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tion  of  the  younger  Theodosliis,  comprised  in  the  Theodosian 
cotle  "".  {2) 


Afterwauds,  when  our  own  legal  constitution  came  to  be 
settled,  the  conimenccnietit  and  duration  of  our  law  terms  were 
appointed  with  an  eye  to  those  canonical  prohibitions;  and  it 
was  ordered  by  the  laws  of  king  Edward  the  confessor  ",  that 
from  advent  to  the  octa\'e  of  the  epiphany>  from  scpluagesima  to 
the  octave  of  eastcr,  from  the  ascension  to  the  octave  of  pente- 
cost,  and  from  three  In  the  afternoon  of  atl  Saturdays  till  mon- 
day  nioming,  the  peace  of  God  and  of  holy  church  shall  be 
kept  throughout  all  the  kinfrdom.  And  so  extravagant  was 
afterwards  the  regard  that  was  paiti  to  these  holy  times,  that 
though  the  author  of  the  Mirror  °  mentions  only  one  vacation 
of  any  considerable  length,  containing  the  montlis  of  August 
and  September,  yet  Britton  is  express  f",  that  in  the  reign  of 
king  Edward  the  first  no  secular  plea  could  be  held,  nor  any 
man  sworn  on  the  evangelists  %  in  the  times  of  advent,  lent, 
pentecost,  harvest  and  vintage,  the  days  of  the  great  litanie; 
and  all  solemn  festivals.  But  he  adds,  that  the  bishops  tlii 
nevertheless  grant  dispensations,  (of  which  many  arc  preserved 


"*  Spclman  of  the  unni. 

"  CjS.  de  lemporibut  ct  diebut  jmcn. 

"  c3.  $  B. 


»•  C.53. 

'I  Seepag.59. 


(a)  Ttiere  arc  not  only,  it  iccms,  durtjuridici,  but  hortu  jwndkte  nlxo, 
cording  to  Lord  Cake,  (2  Inst.  2C5.)  who  cites  a  passage  from  Forte»oue,l 
whtchprcsctits  n  curious  contrast  to  the  iisnfjes  of  the  present  times:  —  "  Fur* 
thermorel  would  yn  shouUI  know, (addressing  prince  Edward,  son  of  Hcn.VI.) 
(hut  tlic  justices  of  England  sit  not  in  tliekin>;'s  courts  ahore  tlirco  hourftin 
a  du_v,  that  is  to  say,  from  eight  of  the  clock  in  tfit*  forcnoonc  tiJl  eleven  com- 
|)lcat ;  for  in  the  rifternoones  thoM.'  courts  are  not  holden  or  kept.  But  the 
sutcrs  then  resort*  to  the  pcmstPf;  of  their  writings,  and  elsewhere  consult- 
ing with  the  Serjeants  at  liiw,  and  other  their  connccllours.  Wherefore  the 
justices,  after  they  hove  taken  ihcir  rcfiction,  do  pass  ami  bestow  jdl  the 
residue  of  the  day  in  the  study  of  the  la\\s,  ill  reiulinc  of  Holy  Scripiiire, 
and  UMiig  other  kind  orconteriiplation  ut  their  plrasurc,  so  that  their  life 
may  seem  more  conlcmplative  than  active.  And  ihuh  do  they  leiul  u  <|uict 
life,  diM'liiU'{(cd  of  all  worldly  cures  and  troubles."     De  Land.  C..51. 


•  I  Imw  C4lc<)  the  tr«n»Ution  given  in  Sclden's  edition,  but  it  is  rle«rly  faulty 
in  litis  [NUMigi;,  "  tunc  te  tUveriwii  ad pen-uum,"  which  Scldcn  in  a  nolo  ctplains 
lobe  ••  an  afWnounV  exercise  or  moot  to  tlw  inttrucliun  uf  young  students." 
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in  Rymer's  Jbedera  \)  that  assises  and  juries  might  be  taken 
in  some  of  these  holy  seasons.  And  soon  afterwards  a  general 
dispensation  was  established  by  statute  Westm.l.  3  Edw.I.  c.5l.  r  gyy  t 
wliich  declares,  that  '*  by  the  assent  of  all  the  prelates,  assises 
"  of  novel  disseisin,  mort  (T ancestor y  and  darrein  presenimeni^ 
*'  shall  be  taken  in  advent,  septuagesimo,  and  lent ;  and  that 
''  at  the  special  request  of  the  king  to  the  bishops."  The 
portions  of  time,  that  were  not  includetl  within  these  prohi- 
bited seasons,  fell  naturally  into  a  fourfold  division,  and,  from 
some  festival  day  that  immediately  preceded  their  commence- 
ment, were  denominated  the  terms  of  St.  Hilary,  of  Easter^  of 
the  Holy  Trinity,  and  of  St.  Michael:  which  terms  have  been 
since  regulated  and  abbreviated  by  several  acts  of  parliament ; 
particularly  Trinity  term  by  statute  32  Hen. VIII.  c,21,,  and 
Michaelmas  term  by  statute  1 6  Car.I.  c,6.,  and  again  by  statute 
24  GeoJI.  C.48. 

There  are  in  each  of  these  terms  stated  days  called  den/S!  in 
bank,  dies  in  banco:  that  is,  days  of  appearance  in  the  court 
of  common  bench.  They  are  generally  at  the  distance  of  about 
a  week  from  each  other,  and  have  reference  to  some  festival 
of  the  church.  On  some  one  of  these  days  m  bank  all  original 
writs  must  be  made  returnable ;  and  therefore  they  are  gene- 
rally called  the  returns  of  that  term :  whereof  every  term  has 
more  or  less,  said  by  the  Mirror '  to  have  been  originally  fixed 
by  king  Alfred,  but  certainly  settled  as  early  as  the  statute  of 
51  Hen. II I.  st.2.  But  though  many  of  the  return  days  are 
fixed  upon  Sundays,  yet  the  court  never  sits  to  receive  these  re- 
turns till  the  monday  after  ' :  and  therefore  no  proceedings  can 
be  held,  or  judgment  can  be  given,  or  supposed  to  be  given, 
on  the  Sunday  °. 

The  first  return  in  every  term  is,  properly  speaking,  the 
first  day  in  that  term  ;  as,  for  instance,  the  octave  of  Su  Hilary, 
or  the  eighth  day  inclusive  after  the  feast  of  that  saint :  which 
falling  on  the  thirteenth  of  January,  the  octave  therefore  or 

•  Temp. Hen. Ill- pasiim.  "  Sir  W.  Jon.  156.   Swann  &  Broome, 

•  c,  5.  5  1.  B.R.  Mich,  &  Geo.in.  a  in  Ditm.  Proc. 
'  Regislr.l9.  Salk.637.  6Mod.950.     1766. 
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first  (lay  of  Hilary  term  is  the  twfeniictb  of  January.  And 
thereon  the  court  sits  to  take  cssoigfiSf  or  exctlses,  for  such  as 
£  278  J  ilo  not  appear  according  to  the  summons  of  the  writ :  where- 
fore this  is  usually  called  the  asoign  duif  of  the  term.  But  on 
every  retum-tlay  in  the  term,  the  person  summoned  has  three 
days  of  grace,  beyond  the  day  named  in  the  wTit,  in  which  to 
make  his  appearance;  and  if  he  appears  on  the  fourth  day  in- 
clusive, gtiarta  dkposfy  it  is  sufficient,  (3)  For  our  sturdy  an- 
cestors held  it  beneath  the  condition  of  a  freeman  to  appear, 
or  to  do  any  other  act,  at  the  precise  time  nppotated.  'llie 
feodal  law  therefore  always  allowed  three  distinct  days  of 
citation,  before  the  defendant  was  adjudged  contumacious  for 
not  appearing";  presei'ving  in  this  respect  tlie  German  custom, 
of  which  Tacitus  thus  speaks":  '^  illtid  ex  Ubertate  vitiitm, 
"  qiiod  /ion  simtil  ucc  lUjitssi  coiiveniunt ,-  scd  ct  alter  ct  tertius 
"  dies  cunctatione  coeuntium  absumilur."  And  a  similar  indul- 
gence prevailed  in  the  Gothic  constitution :  "  tUudenim  nimiae 
*'  Ubertatis  indicium^  concessa  toties  impimitas  nan  parcndi ;  nee 
"  c?iim  trhiis  Jttdicii  consessibtis  pocnam  perditae  cataae  cout untax 
"  mci-uit  *."  Therefore,  at  the  begitmiug  of  each  term,  the 
court  does  not  usually*  sit  (or  dispatch  of  business  till  the 
fma-tk  or  appearance  day,  as  in  Hilary  terra  on  the  twenty- 
third  of  January;  and  in  Trinity  term,  by  statute  32  Hen.  VI 1 1. 
c,21.  not  till  the^^,^  day,  iYiQ  fouiik  happening  on  the  great 
popish  festival  of  Corpus  Christi^ ;  which  days  are  tlierefore 


*  FeuA.  1.3.  r.S9. 

"  Demor.  Get.  c.ll. 

»  Stiem.  de  jure  Goth.  /.I.e. 6. 

'  Sw  1  Bulstr.35. 

'   See  Spi?lman  on  the  Xerna  ch.  I ' 


then  eommenat,  and  the  court*  lit  on 
tliat  d*T,  tliough  in  oUier  yntn  it  U  no 
juridical  day.  Yet  in  1702,  1713,  and 
1724,  when  midsummer-day  fell  upon 
trliat  was  regularly  the  lust  day  of  the 


Note,  Uiat  ir  tlw  feut  of  suiiiit  John  the  term,  the  rourta  did  not  then  sit,  but  it 

Imptist,  or  mtdsiitnini'r-ddy,  falls  on  tlic  was   regarilcd   like  n  Sunday,  and  the 

inorroirof  ri>»7»u»  C/iritii  doy,  (as  il  did  twin  was  prolonged  to  the  twenty -fi Ah 

jf.D.  leU,   lfi98,  and  1709,  and  vrill  of  June.      {Rot.C.B.  Siinb.n6.) 
again   A.D.  1791,)   Trinity   full  terro 


(3)  The  first  or  rcliim  dny  was  cnJtctI  the  cssoipi  day  for  the  reason  meiH 
tioned  in  the  tt'xt ;  if  no  cssoipn  was  then  cast,  the  demandant  hiul  a  right 
on  thu  tcconJ  to  enter  an  rxccption,  nntl  obuiin  an  onk-r  OiHt  no  »«oi(ni 
should  now  l>€  received,  whence  this  day  was  [■ttlictl  the  day  of  exception. 
On  the  third  the  sheriff  actually  returncii  hin  w  rits  into  court,  and  this  was 
lltcreCoTc  called  the  day  of  return  of  writs.  The  fourth  was  callcti  the  ap- 
jiearaiicc  day,  or  day  tf/tmr,  being  the  day  f^ranled  froo)  indulgence  for  the 
iciu.nt\  or  defendant's  appearance.     T  Tidd's  Prnc.  7th  edit.  p.  122. 
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called  and  set  down  in  the  almanacs  as  the  first  days  of  the 
term,  and  the  court  also  sits  till  the  quarto  die  post  or  appear- 
ance day  of  the  last  return,  which  is  therefore  the  end  of  each 
term.  (4) 


(4)  By  1  &  2  G.  4.  three  or  more  of  the  judges  of  the  K.  B.  are  required  to 
meet  on  some  day  before  Easter,  Michaelmas,  and  Hilary  terms  respectively, 
and  to  sit  for  the  dispatch  of  all  matters  left  pending  at  the  end  of  the  term 
preceding ;  but  it  is  provided  that  this  r^ulation  shall  not  alter  the  return 
of  any  writ,  or  require  an  appearance  thereto  before  the  day  therein  men- 
tioned. 


r 
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OF  TROCESS 


'T^HE  next  step  for  carn-ing  on  the  suit,  after  suing  out 
the  origiiKil,  is  called  the  /Jrortw  .■  being  the  means  of 
compelling  the  defendant  to  appear  iii  court.  This  is  some- 
times called  original  process^  being  foimded  upon  the  original 
writ;  and  also  to  distinsuish  it  from  infsru:  or  intermediate 
process,  which  issues,  pending  the  suit,  upon  some  collateral 
interlocutoi')- matter ;  as  to  summon  juries,  witnesses,  and  the 
like  '.  Mesiw  process  is  also  sometimes  put  in  contrailistinction 
to  ^nal  prtKTt'ss,  or  process  «/"  c.Tecutio7i  ,•  and  then  it  signifies 
all  such  process  us  intervenes  between  the  beginning  and  end 
of  a  suit. 


But  process,  as  we  are  now  to  consider  it,  is  the  method 
taken  by  tlie  law  to  compel  a  compliance  wiUi  tlie  original 
writ,  of  which  the  primary  step  is  by  giving  the  party  notice 
to  ol>ey  it.  This  notice  is  given  u{)on  nil  real  praecipeny  and 
also  upon  all  personal  writs  for  injuries  not  against  the  peace, 
by  smnmons  .-  which  is  a  warning  to  appear  in  court  at  the  re- 
turn nf  the  original  writ,  given  to  the  delendant  by  two  of  the 
sherifTs  messengers  called  summonersy  either  in  person,  or  left  at 
his  house  or  land '';  in  like  manner  as  in  the  civil  law  die  first 
process  is  by  personal  citation,  in  jits  vocartdo'^.  TTiis  warning 
on  the  land  is  given,  in  real  actions,  by  erecting  a  white  stick 
or  wand  on  the  defendant's  grounds  "* ;  (which  stick  or  wand 
[  280  ]  among  the  northern  nations  is  called  the  bandits  nunciatoritis* ;) 
and  by  statute  31  Eliz.  c.  3.  the  notice  must  also  be  proclaimed 
on  some  sunday  before  the  door  of  the  parish  church. 

'   rmch. L.  136.  "   Dtlt-  ot  »hor.  c. 3 1 . 

*>  litid.  344.352.  *  Stiero.  litjure  Sunn.  t.l.  c.6. 
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If  the  deCeiidsuil  di>iobeys  this  verbal  monition,  the  next  pro- 
cess is  by  writ  of  attttchmnit  or  pone,  so  called  from  the  words 
of  the  writ  \  ^*  jtortc  per  vadium  i-t  sak>os pU-gios,  put  by  gi^  nnd 
"  safe  pledges  A.  B.  the  defendant,  &c."  This  is  a  writ  not 
issuing  out  of  chnncery,  but  out  of  the  court  of  common  pleas, 
Iwing  gi'ounded  on  the  non-appearance  of  the  defendant  nt  the 
return  of  the  original  writ ;  and  thereby  the  slierifT  is  com- 
manded to  attach  htm,  by  taking  gage,  that  is,  certab  of  his 
goods,  which  he  shall  forfeit  if  he  doth  not  appear  ^ ;  or  by 
making  liini  find  safe  pledges  or  sureties  who  shall  be  mnerced 
in  case  of  his  non-appearance  ^.  This  is  also  die  first  and  im- 
metUate  process,  without  any  previous  summons,  upon  actions 
of  trespass  vi  et  eainis^  or  for  other  injuries,  which,  though  not 
forcible,  are  yet  trespasses  against  the  peace,  as  deceit  and  con" 
spirari/ '  .•  where  the  violence  of  the  wrong  requires  a  more 
speedy  remedy,  ami  therefore  the  original  writ  commands  tlie 
defendant  to  be  at  once  attached,  without  any  precedent 
warning '. 

If,  after  altachmaU^  the  defendant  neglects  to  appear,  he 
jiot  only  forfeits  this  security,  but  is  moreover  to  be  farther 
compelled  by  writ  o(dislfingtu\  or  distress  irt/mife ;  which  is 
a  subsequent  process  issuing  from  the  cx)urt  of  conmion  pleas, 
conunajidlng  the  sherifl'  to  dislrein  the  defendant  from  time  to 
lime,  and  continually  afterwards,  by  taking  his  goods  and  the 
proBts  of  his  lands,  which  are  called  iasiieSy  and  which  by  the 
common  law  he  forfeits  to  the  king  if  he  dotli  not  appear  '. 
But  now  the  issues  may  be  sold,  if  the  court  shall  so  direct,  in 
order  to  defray  the  reasonable  costs  of  the  plaintiff™.  In  like 
manner  by  the  civil  law,  if  the  defendant  absconds,  so  that  the  [  281  ] 
citation  is  <jf  no  effect,  "  miltiittr  adversariiis  in  possessiotiem 
bonoruni  tjm"."  (1) 

'  Append.  No,  III.  4  2.  ''  Append.  No.  Ill,  J3. 

'  Findi.L.3I5.     Lord  Raym.  L'/S.  '   Finch.L.:i52. 

h  DulLfJict.  c.3i.  ™  Slat.  10  Ceo.  III.  c.50. 

'  Findi.  L.  305. 352.  "  F/.'2. 4. 6. 

J  Append.  No.  II.  4  1. 

(1)  The  delay  and  expencc  of  this  motic  of  proceeding  hnvc  induced  the 
Wighktcre  to  enact,  hy  .^l  G.-^.  c.  \'24.  (coiuimiedi  by  .'JtG.  3.  l-.ioi.)  that 
the  iSitrmgitt  shall  not  ibsue  in  the  first  instance  lur  ilcfauLt  of  ap|>caraiti-e ; 
but  if  the  defendunt  cuii  be  per&onally  !>crved  with  the  aunimotu  or  attat.')i< 

lucnt. 
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And  here  by  the  common,  as  well  as  the  civU,  law,  the  pro- 
cess ended  in  case  of  injuries  without  force :  the  defendant,  if 
he  had  tiny  substance,  being  gradually  stripped  of  it  all  by  re- 
peated distresses,  till  lie  rendered  obedience  to  the  king's  writ; 
and,  if  he  had  no  substance,  the  law  held  hini  incnpable  of  mak- 
ing satisfaction,  and  therefore  looked  upon  all  farther  process 
as  nugatory.     And  besides,  upon  feahd  principles,  the  person 
of  a  feudatory  was  not  liable  to  be  attached  for  injuries  merely 
civil,  lest  thereby  his  lord  should  be  deprived  of  his  personal  ser- 
vices.    -But,  in  cases  of  injury  accompanietl  witli  force,  the  low, 
to  punish  the  breach  of  the  peace,  and  prevent  it's  disturbance 
for  the  future,  provided  also  a  process  against  the  defendant's 
person  in  case  he  neglected  to  appear  upon  the  former  process 
of  nttadiment,  or  had  no  subst^uice  whereby  to  be  attached; 
subjecting  his  body  to  imprisonment  by  the  writ  of  capias  ad 
rcsjxrndaidum  ''.     But  this  immunity  of  tlie  defendant's  person, 
in  case  of  peaceable  though  fraudulent  injuries,  producing 
great  contempt  of  the  law  in  indigent  wrongdoers,  &  capias  was 
also  [dlowed  to  arrest  the  person,  in  actions  of  account,  though 
no  breach  of  the  peace  be  suggested,  by  the  statutes  of  Marl- 
bridge,  52Hen.Ill.  c.23.,  and  Westm.2.  IsEdw.]!.  c.Il.,  in 
actions  of  del/t  and  (U/tmwby  statute  25  Edw.III.  c.l  7.,  and  in 
all  actions  on  the  case,  by  statute  19  Hen. VII.  c9.     Bdbre 
which  hist  statute  a  practice  had  been  introiluced  of  commenc- 
ing the  huit  by  bringing  an  original  writ  of  trespass  qimrc  cUrt^ 
sumjregif,  for  breaking  the  plaintifTs  close  vi  et  attnis  .-  which 
by  the  old  common  law  subjected  the  defendant's  person  to  be 
arrested  by  writofffl/M"rt5:  and  then  aftei'ivards,  by  connivance 
of  the  court,  the  plaintilT  might  proceed  to  prosecute  for  any 
other  less  forcible  inj ury.    Tills  practice  (through  custom  rotiier 

»   3  Rq».  12. 


meat,  he  shall  at  the  some  time  have  a  writ  i 
appear,  ihe  |)lainlifl"  will  cause  «n  appear-i -r 
cEixl  therL-on,  as,  if  he  hnil  himself  appc:> 
Khali  be  made  appear  that  the  defendant  i 
ihat  a  service  hus  taken  place  at  i 
leave  of  the  court,  may  be  sued* 
nicd  by  a  gimilnr  written 
of  the  original  writ  or 
plaintifl'muy  enter  a  coo 
if  he  had  regularly  Bf 
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than  necessity, nntl  for  saving  some  trouble  and  ex^wnse,  in  suing 

out  a  special  original  adapted  to  the  particular  injury,)  still  con-  [  282  ] 

tinues  in  almost  all  cases,  except  in   actions  of  debt ;  though 

now,  by  virtue  of  the  statutes  above  cited  and  others,  a  capias 

might  be  had  upon  almost  every  .species  of  complaint. 

If  therefore  the  defendant,  being  summoned  or  attached, 
makes  default,  and  neglects  to  appear;  or  if  the  sheriff  I'eturns 
a  «iAr7,  or  that  the  ilefendnnt  hath  nothing  whereby  he  may 
be  summoned,  attached,  or  distreined  ;  the  capias  now  usually 
issues  P  :  being  a  writ  commanding  the  sheriff  to  fair  the  body 
of  die  defendant  if  he  may  be  found  in  his  bailiwick  or  county, 
and  him  safely  to  keep,  so  that  he  may  have  him  in  court  on 
the  day  of  the  return,  to  answer  to  the  plaintiff  of  a  plea  of 
debt  or  trespass,  &c.  as  the  case  may  be.  This  writ,  and  all 
others  subsequent  to  the  original  writ,  not  issuing  out  of  chan- 
cery, but  from  the  court  into  which  the  original  was  returnable, 
and  being  grounded  on  what  has  passed  in  tliat  court  in  con- 
set|uence  of  the  sherifTs  return^  are  called  Judicialt  not  original 
writs ;  they  issue  under  the  private  seal  of  that  court,  and  not 
under  the  great  seat  of  England ;  and  are  iesie'df  not  in  the 
king's  name,  but  in  that  of  the  chief  (or,  if  there  be  no  chief, 
of  the  senior)  justice  only.  And  these  several  writs  being 
grounded  on  tlie  sheriff's  return^  must  respectively  bear  date 
the  same  day  on  which  the  writ  inmiediately  preceding  was 
returnable. 

This  is  tlie  regular  and  ordinary  method  of  process.  But 
it  is  now  usual  in  practice  to  sue  out  the  capias  in  the  first  in- 
stance, upon  a  su|iposed  return  of  the  sheriff;  especially  if  it 
be  suspected  that  the  defendant,  upon  notice  of  the  action,  will 
abscond ;  and  afterwards  a  fictitious  original  is  drawn  up,  if 
the  party  is  called  upon  so  to  do,  with  a  proper  return  there- 
upon, in  order  to  give  the  proceedings  a  colour  of  regularity. 
Wlien  this  capias  is  delivered  to  the  sheriff,  he  by  his  under- 
sheriff  grants  a  warrant  to  his  inferior  officers  or  bailiffs^  to 
execute  it  on  the  defendant.  And,  if  thesheriff  of  Oxtbnbhire 
(ill  which  county  the  injury  is  sup[X)scd  to  be  committed  and 

f  A|i|iend.  Nt>. III.  §:2. 
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.the  action  is  laid)  cannot  find  the  defendant  in  his  jurisdiction, 
he  relurns  that  he  is  not  found,  non  est  /mvw/f«,  in  his  bailiwick: 
whereu|>on  another  writ  issues,  called  a  testatum  capias  \  di- 
rectetl  to  thfe  sheriff"  of  the  county  where  the  defendant  is  sup- 
posed to  reside,  as  of  Berkshire,  reciting  the  former  writ,  and 
that  it  is  testified,  testatum  est,  that  the  defendant  lurks  or  wan- 
ders in  his  bailiwick,  wherefore  he  is  commandetl  to  take  him, 
as  in  die  former  capias.  But  here  also,  when  the  action  i* 
brought  in  one  county,  and  llie  defendant  lives  in  aiuither,  it 
is  usual,  for  saving  trouble,  time,  and  expense,  to  make  out  a 
testaliini  capitis  Ai  the  first;  supposing  not  only  an  original, 
but  also  a  former  capias,  to  have  been  granted,  which  in  fact 
never  was.  And  this  fiction,  being  beneficial  to  all  parties,  is 
readily  acquiesced  in,  and  is  now  become  the  settled  practice ; 
being  one  among  many  instances  to  ilhistrate  that  maxim  of 
law,  that  in  Jict  tone  juris  consist  it  (uqxiitas. 


But  where  a  defendant  absconds,  and  the  plaintiff  would 
proceetl  to  an  outlawry  against  him,  an  original  writ  must  then 
be  suetl  out  regularly,  and  after  that  a  capias.  And  if  the 
sherifT  cannot  find  the  defendant  upon  the  first  writ  of  capias, 
and  returns  a  ?ion  est  jni-r/t/jw,  there  issues  out  an  alias  writ, 
and  after  that  a  plurics,  to  the  same  effect  as  the  former ' :  only 
after  these  words  **  we  command  you,"  this  clause  is  inserted, 
*•  as  we  have  Jormefly"  or  "  as  we  have  o/ien  commandetl 
*' you  :"  —  '^  si  cut  alias,"  or  **  sicut  pluries,  praccepimits" 
And,  if  a  non  est  inventus  is  returned  upon  all  of  them,  then  a 
writ  o? exigent  or  cxigi  facias  may  be  sued  out ',  which  requires 
the  sheriff' to  cause  the  defendant  to  be  proclainjetl,  ref|uired, 
or  exacted,  in  five  county  courts  successiveiy,  to  render  himttelf ; 
artd  if  he  does,  then  to  take  him  as  in  a  capias:  hut  if  he  does 
not  appear,  and  is  returnetl  quinto  cxactm,  he  shall  then  be  out- 
lawed by  the  coroners  of  the  county.  Also  by  statutes 
6  Hen.VIII.  c*.  and  31  Eliz.  c.  3.  whether  tlie  defendant  dwells 
within  the  same  or  another  coimty  than  that  wherein  the  exigent 
I  284-  ]  is  sued  out,  a  torit  of  proclamation '  shall  issue  out  at  the  same 
time  witli  the  exigent^  cotnmanding  the  sheriff'  of  the  county, 
wherein  the  defendant  dwells,  to  make  three  pnx-lajnalioils 


Appviid.  No. III.  is. 

/6k/. 


Append.  No.  ZU.  fS 
Hid. 
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thereof  in  places  the  most  notorious,  and  most  likely  to  come 
to  his  knowledge,  a  month  before  the  outlawry  shall  tnke 
place.  (2)  Such  ontfaxorj/  is  putting  a  man  out  of  the  protection 
of  the  law,  so  tJiat  he  is  inca[iabtc  tobrinj^f  an  action  tor  redress 
of  injuries;  and  it  is  also  attended  with  a  tbrl'eiture  of  all  one's 
goods  and  chattels  to  the  king.  (3)  And  therefore,  till  some 
time  after  the  conquest,  no  man  could  be  outlawed  but  for  felony; 
but  in  Bracton's  time,  and  somewhat  earlier,  process  of  out- 
lawry was  ordained  to  lie  in  all  actions  tor  trespasses  vietarmis^. 
And  since  his  days,  by  a  variety  of  statutes,  (the  same  which 
allow  the  writ  of  capias  l>efore  nientionedj)  process  of  outlawry 
doth  lie  in  divers  actions  that  are  merely  civil ;  provided  they 
be  commenced  by  original  ami  not  by  bill  *.  If  idler  outlawry 
the  defendant  appears  puliiidy,  he  may  be  arrestetl  by  a  writ 
of  capias  uttagatnm  '',  and  committed  till  the  outlawry  be  re- 
versed. Which  reversal  may  be  bad  by  the  deti.'ndant's  ap- 
pearing personally  in  court  or  by  attorney  " ;  (though  iu  the 
king's  bench  he  could  not  appear  by  attorney  %  till  permitted 
by  statute  4 St  ."5  W.  &  M>  c.l8.)  atul  any  plausible  cause,  how- 
ever slight,  will  in  general  be  sufficient  to  reverse  it,  it  being 
ctunsidered  only  as  a  process  to  compel  an  apjjearance.  But 
then  the  defendant  must  pay  full  costs,  and  put  the  plaintiff"  in 
the  same  condition,  as  if  he  had  appeared  before  the  writ  of 
fxigijaciai  was  awarded. 

Such  is  the  first  process  in  the  court  of  common  plras.  In 
the  frift^s  bench  they  matf  also  (and  frequently  do)  proceed  in 
certain  causes,  particularly  in  actions  of  ejectmeJit  and  trespass, 
by  original  writ,  with  itfiachmcnt  and  capias  thereon  *' ;  ( !•)  re- 

'  Co.  Liu.  I M.  A.O.165'1  c.t3. 

'  I  Sid.  J 59.  •  Ck).  J«c.  GI  6.     StAk.  496.' 

"  Append.  No. III.  £2.  '  Append.  Nail.  j.  1. 
*  S  RoU.  IU^p.  4d0.      JUgul.  C.  B. 


(a)  "One  iii  ihe  oiien  county  court,  another  at  the  {general  quiirtcr  sessions 
of  the  peace  in  those  parts  where  the  dcfemlimt  nt  the  time  of  ttie  exigent 
awarded  shall  be  dwelling ;  and  the  third,  one  month  at  the  leuat  lielbre 
tbc  (fumUi  rxacttu  by  virtue  of  the  ixigciit,  nt  the  church  or  chapel  of  the 
town  or  pariiih  where  the  defendant  shull  be  so  dwelling." 

(3)  A  woman  under  the  same  drciimstnnccs  is  said  to  be  "  ivairfd;"  ta 
the  never  took  the  oath  of  allegiance  in  the  leet,  she  wttes  said  not  lo  be 
sworn  to  the  law,  and  therefore  not  cajinble  of  outlawry. 

(4)  See  p.  45.  ante,  n  6. 
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Lurnabic,  not  at  Westminster,  where  the  common  pleas  are 
now  fixed  m  consequence  of  magna  caria^  but  "  ubicunque 
^^Jiicrfmits  in  Anglia"  wheresoever  the  king  shall  then  be  in 
[  285  ]  Enghind ;  the  king's  bench  being  removable  into  any  part  of 
England,  at  the  pleasure  and  discretion  of  the  crown.  Bat 
the  more  ujiual:  mediod  of  proceeding  therein  is  without  any 
original,  but  by  a  peculiar  species  of  process  entitled  a  bill  of 
Middlesex:  and  therefore  so  entitled,  because  the  court  now 
sits  in  that  ODunty  ;  for  if  it  sate  in  Kent,  it  would  tlien  be  a  bill 
of  Kent  ^.  For  though,  as  the  justices  of  this  court  have,  by 
it's  fundamental  constitution,  power  to  determine  all  offences 
and  trespasses,  by  the  common  law  and  custom  of  the  realm  *, 
it  needed  no  original  writ  from  the  crown  to  give  it  cognizance 
of  any  misdemesnor  in  the  county  wherein  it  resides ;  yet,  as 
by  this  court's  coming  into  any  county,  it  immediately  super- 
seded the  ordinary  administration  of  justice  by  the  general 
commissions  of  eyre  and  of  otfer  and  termiaer^^  a  process  of 
it's  own  became  necessary  within  the  county  where  it  sate,  to 
bring  in  such  persons  as  were  accused  of  committing  any 
forcible  injury.  The  bill  of  Middlesex'  (which  was  formerly 
always  founded  on  a.  plaint  of  trespass  quare  clausumjregit^  en- 
tered on  the  records  of  the  court  "^j  (5)  is  a  kind  of  capias,  di- 
rected to  the  sheriff  of  that  county,  and  commauding  him  to 
take  the  defendant,  and  have  him  before  our  lord  the  king  at 
Westminster  on  a  day  prefixed,  to  answer  to  the  plmntiif  of  a 
plea  of  trespass.  For  this  accusation  of  trespass  it  is,  that 
gives  the  court  of  king's  bench  jurisdiction  in  other  civil  causes,| 
as  was  formerly  observed  ;  since,  when  once  the  defendant  is 
taken  into  custotly  of  the  marshal,  or  prison-keeper,  of  this 

*  Tliui,   when  the  court  salt:  at  Ox-  *"  Bro.  jtbr.  t.  JurudictioH,  66i  S  Inst. 
ford,  hy  Tetaoa  of  the  plague,   Mich.  27. 

ICGS,  the  process  wii»  hy  biU  of  Oxfumt-  «  Append.  No.  1 1 1.  43, 

thirt.     Tryo'i  Jul  I'Uizar.  lOJ.  *  Tryti'tjtu  Filixnr.  98. 

*  Bro.  Abr.  t.  oyer  ^-  terminer.  8. 


(5)  The  process  upon  the  jdiiint  was  an  attachment,  to  which  the  »heriH' 
returned  either  that  he  had  attached  the  dercmiant.ur  thalhchnd  nulhin^  liy 
which  he  could  be  attached.  It  wa&  upuu  thi>>  latter  return,  aud  the  non- 
■ppcnrancc  of  the  defendant,  that  ihe  bill  ofMiddlcsex  itAUcd,  which  being 
akind  c>rr/?/)«ii  it  would  have  been  hard  to  have  issued  in  llic  first  imtance 
and  a*  a  mutter  of  course.    Sec  Tidd'»  Pract.  Ito6.  Tih  edit. 
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court,  for  the  supposetl  trespass,  he  being  then  n  prisoner  of  iliis 
court,  may  here  be  prosecuted  for  any  other  species  of  injury. 
Yet  in  order  to  found  this  jurisdiction,  it  is  not  necessary 
that  the  defendant  be  actually  tlie  marshal's  prisoner ;  for,  as 
soon  OS  he  appears^  or  puts  in  bail^  to  the  process^  he  is  deemed 
by  so  doing  to  be  in  such  custody  of  the  marshal,  as  will  give 
the  court  a  jurisdiction  to  proceed'.  And,  upon  these  ac- 
counts, in  the  bill  or  process  a  complaint  of  trespass  is  always  L  ^®°  J 
suggested,  whatever  else  may  be  the  real  cause  of  action.  This 
bill  of  Middlesex  must  be  served  on  the  defendant  by  the 
sheriff",  if  he  finds  him  tin  that  county ;  but  if  he  returns  "  non 
"  est  inventus"  then  there  issues  out  a  writ  of  latitat ',  to  the 
sheriff  of  another  county,  as  Berks ;  which  is  similar  to  the 
testatum  capias  in  the  common  picas,  and  recites  the  bill  of 
Middlesex  and  the  [iroceedings  thereon,  and  that  it  is  testified 
tliat  the  defendiint  "  latitat  el  discurrit"  lurks  and  wanders 
about  in  Berks ;  and  therefore  commands  the  sheriff  to  take 
him,  and  have  his  body  in  court  on  the  day  of  the  return.  But, 
as  in  the  common  pleas  the  testatum  capias  may  be  sued  out 
upon  only  a  supposed,  and  not  an  actual,  preceding  capias  ; 
so  in  tfie  king's  bench  a  latitat  is  usually  sued  out  upon  only  a 
su|)posed,  and  not  an  actual  hill  of  Middlesex,  So  that,  in 
feet,  a  latitat  may  be  called  tJie  first  process  in  the  court  of 
king's  bench,  as  the  testatum  capias  is  in  the  common  pleas. 
Yet,  as  in  the  common  pleas,  if  the  defendant  lives  in  the 
county  wherein  the  action  Is  laid,  a  common  capias  suffices ; 
so  in  the  king's  bench,  likewise,  if  he  lives  in  Middlesex, 
llie  process  must  still  be  by  bill  of  Middksex  OLity. 

In  the  exchequer  the  first  process  is  by  writ  oi quo  minus,  in 
order  to  give  the  court  a  jurisdiction  over  pleas  between  party 
and  party.  In  which  writ^  the  plaintiff  is  alleged  to  be  the 
king's  farmer  or  debtor,  and  that  the  defendant  hath  done  him 
the  injury  complained  of;  quo  minus  siifficiens  existit,  by  which 
lie  is  the  less  able  to  pay  the  king  his  rent,  or  debt.  And 
upon  this  the  defendant  may  be  arrested  as  upon  a  capias  from 
tlie  common  pleas. 

Thus  differently  do  the  three  courts  set  out  at  first,  in  the 
commencement  of  a  suit,  in  order  to  entitle  the  two  courts  of 

4  Inst.  72.  '  AppMul.  No.  III.  §  3.  <  lUd.  %<. 

VOL.   III.  Y 


Book   III. 


king's  bench  and  excheqncr  to  hold  plea  in  causes  between 
subject  and  subject,  which  by  the  origitial  constitution  of 
Westminstcr-hall  ihey  were  not  empowered  to  do.  After- 
wards, wlien  the  cause  is  once  drawn  into  the  respective 
courts,  tlie  method  of  pursuing  it  is  pretty  much  the  same  in 
all  of  them. 


[  287  ]  If  the  sheriff  has  found  the  defendant  upon  any  of  the  for- 
mer writs,  the  capiasy  latitaU  &c.  he  was  antiently  obliged  t<j 
take  him  into  custody,  in  order  to  produce  him  in  court  upon 
the  return,  however  small  and  minute  the  cause  of  action  miglit 
be.  For,  not  having  obeyed  the  original  summons,  he  had 
shewn  a  contempt  of  the  court,  and  was  no  longer  to  be  trusted 
at  large.  But  when  the  summons  fell  into  disuse,  and  the 
capias  became  in  fact  the  first  process,  it  was  tliought  hard  to 
imprison  a  man  for  a  contempt  which  was  only  supposed :  and 
therefore  in  common  cases  by  the  gradual  indulgence  of  ihe 
courts  (at  length  authorised  by  statute  12  Geo.  I.  c.29.,  which 
was  amended  by  5  Geo.  II.  c. 27.,  made  perpetual  by  'i  1  Geo.  II. 
C.3.,  and  extended  to  all  inferior  court-s  by  19  Geo.  III.  c.70.) 
the  sheriff  or  proper  officer  can  now  only  personally  serve  llie 
defendant  with  the  copy  of  the  writ  or  process,  and  with  itotice 
in  writing  to  appear  by  his  attorney  in  court  to  defend  this 
action  j  wliich  in  effect  reduces  it  to  a  mere  summons.  And  if 
the  defendant  tliinks  proper  to  appear  upon  this  notice,  his 
appearance  is  recorded,  and  he  puts  in  sureties  for  his  future 
attendance  and  obedience ;  which  sureties  are  called  common 
baity  being  the  same  two  imaginary  persons  that  were  pledges 
for  the  plaintiff's  prosecution,  John  Doe  and  Richard  Roe. 
Or,  if  the  defendant  does  not  appear  upon  the  return  of  tlie 
writ,  or  within  four  (or,  in  some  cases,  eight)  days  after,  the 
plaintiff  may  enter  an  appearance  for  him,  as  if  he  had  really 
appeared  ;  and  may  file  common  bail  in  the  defendant's  name, 
and  proceed  thereupon  as  if  the  defendant  had  done  it  himself. 

But  if  the  plaintiff  will  make  affUlavit^  or  assert  upon  oath, 
that  the  cause  of  action  amounts  to  ten  pounds  or  upwonis  (7) 
t})en  he  may  arrest  tli«  defendant,  and  make  him  put  in  sul 


(7)  By  51G.3.  c.  124.  (continued  by  57G.3.  c.  10t.)thitsuin  iiincreued 
to  fifteen  |>uu(k1&,  except  where  the  notion  is  brought  on  uny  biU  o^  ex- 
change or  proininory  note. 
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stantini  sureties  for  liis  appeiinmco,  called  special  bail.  In  brtler 
to  which,  it  is  required  by  statute  I. 'J  Car.  II.  st.2.  c.2,  that  the 
true  cause  of  action  should  be  expresse<l  in  the  body  of  the 
writ  or  process  :  else  no  security  cm  bo  taken  in  a  greater  sum 
than  +0/.  This  statute  (without  any  such  intention  in  the 
inakers)  had  like  to  have  oustetl  the  king's  l)ench  of  all  it'sju-  [  288  ] 
risdJction  over  civil  injuries  without  force;  (8)  for,  as  the  bill 
of  Middlesex  was  framed  only  for  sictions  of  trespass,  a  defend- 
ant could  not  be  arrested  and  held  to  bait  thereupon  for 
breaches  of  civil  contracts.  Rut  to  remedy  this  inconi'cnjence, 
the  officers  of  the  king's  bench  devised  a  method  of  adding 
what  is  called  a  clause  of  ac  etiam  to  the  usual  complaint  of 
trespass:  the  hill  of  Middlesex  commanding  the  defendant  to 
be  brought  in  to  answer  the  plaintiff  of  a  plea  of  trespass,  and 
also  to  a  bill  of  debt '^:  the  complaint  of  trespass  giving  cogni- 
zance to  the  court,  and  that  of  debt  authorising  the  arrest  In 
imitation  of  which,  lord  chief  justice  North,  a  few  years  aftei*- 
wards,  in  order  to  save  the  suitors  of  his  court  the  trouble  and 
exfiense  of  suing  out  special  originals,  directed  that  in  the  com- 
mon pleas,  besides  the  usual  complaint  of  breaking  the  plaintiflTs 
close,  a  clause  of  ac  efiam  might  be  also  added  to  the  writ  of 
capffts,  containing  the  true  cause  of  action;  as,  "  that  the  said 
"  Charles  the  defendant  may  answer  to  the  plaintiff  of  a  plea 
"  of  trespass  in  breaking  his  close:  and  also,  ac  etiam.,  may 
*'  answer  him,  according  to  the  custom  of  the  court,  in  a  cer- 
'*  lain  plea  of  trespass  upon  the  case,  upon  promises,  to  the  value 
"  of  twenty  pounds,  Sec.  ^"  The  sum  sworn  to  by  the  plaintiff 
is  marked  upon  the  back  of  the  writ ;  and  the  sheriff,  or  his 
officer  the  bailiff,  is  then  obliged  actually  to  arrest  or  take  into 
custody  the  body  of  the  defendant,  and,  having  so  done,  to 
reliini  the  writ  with  a  cepi  corpus  endorsed  thereon. 

An  arrest  must  be  by  corporal  seising  or  touching  the  de- 
fendant's body ;  (9)  after  which  the  bailiff  may  justify  breaking 

'  Trj'e's  Jut  Fiiixar.  102.  Append.  *  Lilly  Pract.  Reg.  tit.  ac  i-tiam. 
No.  II I.  §  3.  Nonli's  life  of  Lord  GuUdron].  99. 

(8)  Where  the  sum,  fur  which  bail  was  required,  exceeded  40/, 

(9)  Or  something  adequate  to  it,  as  If  a  bailiff  comes  into  a  room  in 
which  the  defendant  is,  and  tells  him  thut  he  arrests  him,  and  locks  the 
door,  this  is  an  arrest,  for  the  defendant  is  in  the  officer's  custody.  Cat. 
Temp.  Lord  Hardwicke, 301.  But  bare  words  wUI  not  make  an  arrest. 
Genner  v,  Sparket,  1  Helk,  79.    Rntten  v,  Luau,  1  R.  &  M.  2G. 
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open  the  house  in  which  he  is,  to  take  him  r  otherwise  he  has 
no  such  power ;  but  must  watch  h  is  opportunity  to  arrest  him. 
For  every  man's  house  is  looked  upon  by  the  law  to  be  his 
castle  of  defence  and  asylum,  wherein  he  ehould  suiFer  no  vio- 
lence. Which  principle  is  carried  so  far  in  the  civil  law,  tliat 
for  tlie  most  part  not  so  much  as  a  common  citation  or  sum- 
mons, much  less  an  arrest,  can  be  executed  upon  a  man  within 
[  289  ]  his  own  walls ''.  Peers  of  ihe  realm,  nieuibers  of  parliament, 
and  corporations,  are  privileged  from  arrests;  and  of  course 
from  outlawries '.  And  against  them  the  process  to  enforce 
an  appearance  must  be  by  summons  and  <listress  infinite',  in- 
stead of  a  capiat.  (10)  Also  clerks,  attorneys,  and  all  other 
persons  attending  the  courts  of  justice,  (for  attorneys,  being 
officers  of  the  court,  are  alw-ays  supposed  to  be  (here  attending,) 
are  not  liable  to  be  arrested  by  the  ordinary  process  of  the 
court,  but  must  be  suet!  by  hill  {called  usually  a  bill  of  j^rivilege) 
as  being  personally  present  in  court ''.  (11)  Clergymen  |>er- 
forming  divine  service,  and  not  merely  staying  in  the  church 
with  a  fraudulent  design,  are  for  the  time  privileged  from  ar- 
rests, by  Stat.  50  Edw.  III.  c.  5.  and  I  Rich.  II.  c.I5.,  as  likewise 
members  of  convocation  actually  attending  tliereon,  by  statute 
8  Hen. VI,  c.l.  Suitors,  witnesses,  and  other  persons,  neces- 
sarily attending  any  courts  of  record  upon  business,  are  not  to 
be  arrested  during  their  actual  attendance,  which  includes 
their  necessary  coming  and  returning.  And  no  arrest  can  lie 
made  in  the  king's  presence,  nor  witluu  the  verge  of  his  royal 

^  Ff.'2.  4.  6.  '  Sc«pag.  no. 

<  Wbitelock  or  pari.  306,  S07.'  *  Bro.  Jbr.  t.  tUk.  99.  IS  Mod.  163. 


(10)  The  process  against  pccn  anJ  corporationi  must  therefore  still  be 
by  original  writ  itiul  Buinmoiiii,  (or  not  being  liable  (o  arrest  they  cannot  in 
the  K.  D.  be  supposed  to  be  in  the  custody  of  (he  marshal,  nnd  in  the 
C.P.  it  would  be  useless  to  issue  a  oo^Vu  against  tliem.  As  to  members 
of  pnrliamcnt  the  tegiskturc  has  interfered,  and  by  12  &  1.3  VV.  3.  c.3. 
and  45 G.  3.  c.  \'24.  enabled  plaiivciils  to  sue  tliem  by  bills,  issuing  from  the 
respctive  courts,  and  upon  default  of  appearance  within  a  certain  tiinc  to 
enter  appeamnces  for  llieni. 

(U)  It  might  Ih;  inferred  from  the  wording  of  this  sentence,  that  an 
attorney  was  liable  to  he  arrested  by  some  extraordinary  process  of  the 
court;  but  he  is  privileged  from  uU  arrest  as  a  mode  of  compelling  iip. 
pcarnnce,  and  is  also  entitled  to  l>e  sued  by  bill  of  priviloj^c. 
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palace ',  nor  in  any  place  where  the  king's  justices  are  actually 
sitting.  The  king  hath  moreover  a  sf)ecial  prerogative,  (wliich 
initeed  is  vei-y  seldom  exerted",)  that  he  may  by  his  tciit  of 
protection  privilege  a  defendant  from  all  personal,  and  many 
real,  suits  for  one  year  at  a  time,  and  no  longer ;  in  respect  of 
his  being  engaged  in  his  service  out  of  the  realm  ".  And  the 
king  also  by  the  common  law  might  take  his  debtor  into  his 
protection,  so  that  no  one  might  sue  or  arrest  him  till  the  king's 
debt  were  paid*:  but  by  the  statute  25Edw. III.  st. 5.  c.l9. 
notwithstanding  such  protection,  another  creditor  may  proceed  C  ^^  1 
to  judgment  against  him,  willi  a  stay  of  execution,  till  the  king's 
debt  be  paid ;  xinless  such  creditor  will  undertake  for  the  king's 
debt,  and  then  he  shall  liave  execution  for  both.  And,  lastly, 
by  statute  29  Car.  II.  c.7.  no  arrest  can  be  made,  nor  process 
served  upon  a  sunday,  except  for  treason,  felony,  or  breach  of 
the  peace. 

When  the  defendant  is  regularly  arrested,  lie  must  either 
go  to  prison,  for  safe  custody :  or  put  in  special  bail  to  the 
sheriff  ( 1 2)  For,  the  intent  of  the  arrest  being  only  to  compel 
an  apjiearance  in  court  at  the  return  of  the  writ,  that  purpose 
is  equally  answered,  whellier  the  sheriff  detains  his  person, 
or  takes  sulHcient  security  for  his  appearance,  called  bai/f 
(from  the  French  word  bailler,  to  deliver,}  because  the  de- 

'  See   Vol.  IV.  276.     "nio  verge   of  "  in   her  service,   Uial  was  subject   to 

the  palace  of  Westminster  cKtcnds  by  "  other  men's  artloixs ;  lest  she  might 

Stat.  28  Hen.  VIII.  c.  12,  from  Ch»r-  "  be  thought  lo  delay  justice."     But 

ing  crosa  to  Wesliniustcr-hall.  king  William,  in  l<i92,  granted  one  to 

">  Sir    Edward    Coke   informs    us,  lord  Cutis,  lo  prott-ct  him  from  being 

(I  Inst.  131.)   that  herein  "lie  could  ouUawed  Uy  his  tnylor  (3  Lev.  332.): 

"  say  nothing  of  ha  own  experience  ;  which  is  the  lost  that  q)pean  upon  our 

"  Tor  albeit  i)uc«n  Elizabeth  maintajned  books. 

"  nuuiy  wars,  yet  she  granted  lew  or  no  "  Finch.  L.  454.     3  L«r.  S32. 

••protections;  and  htr  reason  wajt,  ibnt  "   F.N. B.  28.     Co.  Lilt,  131. 
"  lie  was  no  fit  subject  to  be  employed 


(IS)  Or  by  43 G. 3.  c.  46.  dcpoitt  with  the  shcrilf  the  sum  sworn  to  on 
ihii  back  i>f  the  writ,  together  with  ten  pounds  for  the  costs,  and  whatever 
fine  nia_y  have  been  paid  for  suing  fortli  the  original  writ,  if  the  proceeding 
lie  by  original.  This  deposit,  which  diseharjjcs  the  defendant  from  the 
arrest,  is  piiid  by  the  sherilT  into  court^  and  is  either  restored  to  the  de- 
fendant, if  he,  at  the  proper  time,  puts  in  bail  fo  the  action,  {for  which  see 
r»ext  page,)  or  is  paid  out  to  the  plaintiff,  who  may  then  enter  an  appear- 
a'lca  for  him. 
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feiulnnt  is  bailed,  or  deliveretl  to  lii>i  sureties,  upon  their 
giving  security  for  his  appearance  :  and  is  supposed  to  con- 
tinue in  their  fnctnlly  custody  insteatl  of  going  to  gjiol.  Tl>e 
nicUiod  of  putting  in  bail  to  the  sheriff  is  by  entering  into  a  I 
bond  or  obligation,  with  one  or  more  sureties,  (not  fictitious 
persons,  «s  in  the  former  case  of  common  bail,  but  real,  sub- 
stantial, responsible  bondsmen,)  to  insure  the  defendant's 
appearance  at  the  return  of  the  writ;  which  obligation  is 
called  the  bail-bond  ^.  The  bheriff,  if  he  pleases,  matj  let  the 
defendant  go  widiout  any  sureties  ;  but  that  is  at  his  own 
peril :  for,  after  once  taking  him,  the  sheriff  is  bound  to  keep 
him  safely,  so  as  to  be  forthcoming  in  court  ;  otherwise  an 
action  lies  against  him  for  an  escape.  But,  on  the  other  hand, 
he  is  obliged,  by  statute  23 Hen. VI.  c.9.  to  take  (if  it  be 
tendered)  a  sufficient  bail-bond:  and  by  stafiile  12  Geo.  I. 
C.29.  the  sheriff  shidl  t;dve  bail  for  no  other  sum  tlian  such 
as  is  sworn  to  by  the  plauitifl',  and  endorsed  on  the  back  of 
the  writ.  (13) 


Upon  the  return  of  tlie  writ,  or  witliin  four  days  after,  the 
defendant  must  appear  according  to  the  exigency  of  the  writ* 
This  appearance  is  effected  by  putting  in  and  justifying  bail 
[291  ]  /o  the  action;  which  is  coounonly  called  putting  m  bail  abtnv. 
Jf  this  be  not  done,  and  the  bail  that  were  tjikcn  by  tlie  sheriff 
belcrsi  are  responsible  persons,  the  plaintiff  may  take  an  assign- 
ment from  the  sheriff  of  the  bail-bond  (under  the  statute  4  & 
5  Ann.  c.I6.),  and  bring  an  action  thereupon  against  the 
slieriff*s  bail.  But  if  the  bail,  so  accepted  by  the  sheriff,  be 
insolvent  persons,  the  plaintiff  may  proceed  against  the  sheriff 
himself,  by  calling  upon  him,  first,  to  return  the  writ  {if  not 
already  ilone),  and  afterwards  to  bring  in  the  body  of  the  de- 
lendant.  And,  if  the  sheriff  chws  not  then  cause  sufficient 
bail  to  be  [>ul  in  and  perfected  abovct  te  will  himself  be  re- 
sponsible to  tlie  pluintUF.  (1+) 

''  Append.  No.III.fj. 

(].")  The  practice,  however,  i»  to  take  bail  in  iloubic  the  sum,  and  thai 
imii  arc  held  to  be  liable  to  tbc  Full  extent  of  that  {>enaJty,  if  the  real  debt ' 
»nd  costs  aiiioiint  to  so  much.    TiJd'a  Pruct.  246.  7th  edit- 

;H)  The  defendant  may  surrender  himself  to  the  sberifl'  in  discharge  of 
his  bail  before  or  on  the  return  d«v  of  the  \vrit,  if  the  iherifl*  choose  to  «cce|)t 
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The  bail  above^  or  boil  to  the  action^  must  be  put  in  either 
in  open  court,  or  before  one  of  the  judges  thereof;  or  else  in 
the  country,  before  a  cotnmissioner  appointed  for  that  pur- 
pose by  virtue  of  the  statute  4  W,&.M.  c.4.  [in]  which  [case  the 
recognizance]  must  be  transmitted  to  the  court.  (15)  These 
bail,  who  must  at  least  bt;  two  in  number,  must  enter  into 
a  recognizance ''  in  court,  or  before  the  judge  or  commissioner, 
in  a  sum  equal  (or  in  some  cases  double)  to  that  which  the 
plaiatiflT  hatli  sworn  to ;  whereby  ihey  do  jointly  and  severally 
undertake,  that  if  the  defendant  be  condemned  in  the  action 
he  shall  pay  the  costs  and  condemnation,  or  render  himself  a 
prisoner,  or  that  they  will  pay  it  for  him:  which  recognizance 
is  transmitted  to  the  court  in  a  slip  of  parchment  entitled  a 
bail-piece  ^  And,  if  excepted  to,  the  bail  must  be  perffded^ 
that  is,  they  must  justsfif  themselves  in  court,  or  before  the 
commissioner  in  the  country,  by  swearing  themselves  house- 
keepers, and  each  of  them  to  be  worth  the  full  sum  for  which 
they  are  bail,  after  payment  of  all  tlieir  debts.  This  answers 
in  some  measure  to  the  stipidatio  or  salisdatio  of  the  Roman 
laws ',  which  is  mutually  given  by  each  litigant  party  to  the 
other ;  by  the  plaintifl^  that  he  will  prosecute  his  suit,  and 
pay  the  costs  if  he  loses  his  cause ;  in  like  manner  as  our  law 
still  refjuires  nominal  pledges  of  prosecution  from  the  plaintiff: 
by  the  defendant,  that  he  shall  continue  in  court,  and  abide 
tim  sentence  of  the  judge,  much  like  our  sjiecial  bail ;  but 
with  this  difference,  that  the Jidc-jt/ssorcs  were  there  absolutely 
bound  judicatiim  solxKn;  to  see  the  costs  and  condenmation  r  293  1 
paid  at  all  events :  whereas  our  special  bail  may  be  discharged, 
by  surrendering  the  defendant  into  custody,  within  the  time 
allowed  by  law;  for  which  puqwse  tliey  are  at  all  times  en- 
titled to  a  warrant  to  apprehend  htm  '. 

'  Append.  No.  1 1 1.  §  5.  "  Intt,  /,  4.  M 1.    Ff.L  2.  I.  8. 

'  Ibid.  «  Show.  202.    6  Mod.  331. 


that  OS  a  fulfilmcm  of  the  bail  bond,  and  accordingly  deliver  it  up  to  be 
cancelled.  [liU  he  cannot  be  ccHiipelled  sci  to  do,  because  he  has  a  right  to 
be  diicharged  from  all  the  risque  of  the  intervening  custodv-  h\  however, 
he  accepts  tlie  defendant'^  body  and  produces  it,  the  plaintiff  can  then 
maintain  no  action  against  hint.     Tidd's  Proct.  248.  Tth  edit. 

( 1 5)  In  the  K.  B.  bail  are  now  put  in  before  one  of  the  jud^'cs,  sittitjg  iu  a 
court  commonly  called  the  bail  court,  by  virtue  of  the  57  Ci.3.  c.l  1. 
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Special  bail  is  required  {as  of  course)  only  upon  actions 
of  debt,  or  actions  on  the  case  in  trover  (16)  or  for  money  due, 
where  the  plaintiff  can  swear  tliat  the  cause  of  action  amounts 
to  ten  pounds  (17):  but  in  actions  where  the  damages  are 
precarious,  being  to  be  assessed  ad  Itbittan  by  a  jury,  as  in 
actions  for  words,  ejectment,  or  trespass,  it  is  very  seklom 
possible  for  a  plniiitilF  to  swear  to  the  amount  of  his  cause  of 
action ;  and  ttierefore  no  special  bail  is  taken  thereon,  unless 
by  a  judge's  order,  or  the  particular  directions  of  the  court, 
in  some  peculiar  species  of  injuries,  as  in  cases  of  mayhem  or 
atrocious  battery ;  or  upon  such  special  circumstances  as  make 
it  absohitcly  necessary,  that  the  defendant  should  be  kept 
witliin  the  reach  of  justice.  Also  in  actions  against  heirs, 
executors,  and  administrators,  for  debts  of  the  deceasetl,  spe- 
cial bail  is  not  ilemandable  f  for  the  action  is  not  so  properly 
against  them  in  person,  as  against  the  effects  of  the  deceased 
in  their  possession.  But  special  bail  is  retiuircd  even  of  tliem. 
In  actions  for  a  dcmsiavif,  or  wasting  tlie  goods  of  the  tie- 
ceased  ;  that  wrong  being  of  their  own  committing. 

Thus  much  for  process;  which  is  only  meant  to  bring- 
the  defendant  into  court,  in  order  to  contest  the  suit,  and 
abide  the  determination  of  the  law.  When  lie  appears  either 
in  person  as  a  prisoner,  or  out  upon  bail,  then  follow  the 
pleadings  between  the  parties,  which  we  shall  consider  at  large 
in  the  next  chapter.  (18) 


(16)  By  Q  late  rule  in  iilt  the  courts,  (48  G.3.  A.  D.  1808)  no  penon  can 
be  holden  to  special  bail  in  any  action  of  trover  or  detinue,  unlew  by  bo 
order  of  one  of  the  judges.    Tidd'«  Pract.  193.  7tli  edit. 

(17)  Now  Gftoen.     See  ante,  p.  287.  n.  (7). 
( J8)  Mr.  Tidd,  to  whom  I  have  been  so  much  indebted,  ohscncs,  "  that 

it  is  curious  to  remark  the  i  himge&  wliich  the  law  of  orre&t  has  undergone 
at  diflcTcnt  pcnod.<>.  Anciently,  ns  no  capuu  tny,  nn  arrest  was  not  allowed, 
cxccpi  inactions  of  trespass  vi  et  nrm'u ;  afterwards  nn  arrest  was  intro- 
diicfil  with  the  capias  in  other  action.s ;  and  now  un  arrest  cunnot  be  had 
in  the  only  action  wherein  it  wai>  rumierly  idlowcd."  TidiJ's  I'mcL  JftT. 
7th  edit. 
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CHAPTER     THE     TWENTIETH. 
OF    PLEADING. 


■pLEADINGS  are  the  mutual  altercations  between  tlic 
pljiin tiff  and  tlefcmlont;  which  at  present  are  set  tlowii 
ntij  delivered  into  the  proper  office  in  writing,  though  for- 
merly tlicy  were  usually  put  in  by  their  counsel  ore  iamsy  or 
viva  riocey  in  court,  and  then  minuted  down  by  the  chief  clerks, 
or  prothonotnries ;  whence  in  our  old  law  French  the  plead- 
ings are  frequently  denominated  the  parol. 

The  first  of  these  Is  the  (leclaraiton,  imrratio,  or  coitnff 
antiently  called  the  fale  *  ;  in  which  the  plaintiff  sets  forth  his 
cause  of  complaint  at  length:  being  indeed  only  an  amplifi- 
cation or  exposition  of  the  original  writ  upon  which  his  action 
is  founded,  with  the  additional  circumstances  of  time  and 
place,  when  and  where  the  injury  was  committed.  But  we 
may  remember  \  that  in  the  king's  bench,  when  the  defendant 
is  brought  into  court  by  bill  of  Middlesex,  upon  a  supposed 
trespass,  in  order  to  give  the  court  a  jurisdiction,  the  plaintiff 
may  declare  in  whatever  action,  or  charge  him  with  whatever 
injury  he  tliinks  proper;  unless  he  has  held  him  to  bail  by  a  spe- 
cial ac  eiiam,  which  the  plaintiff  is  then  bound  to  pursue.  And 
so  also,  in  order  to  have  tha  benefit  of  a  capias  to  secure  the 
defendant's  person,  it  wits  the  antient  practice,  and  is  there- 
fore still  warrantable  in  tlie  common  pleas,  to  sue  out  a  writ 
of  trespass  quarc  claustim  J'rcgil,  for  breaking  the  plaintiff's 
close :  ami  when  the  defendant  is  once  brought  in  upon  this  ^  ^^  , 
writ,  the  plainlill'  declares  in  whatever  action  the  nature  of 
bis  true  injury  may  require,-  as  in  on  action  of  covenant,  or 


•  Affeud.  No.II.  i  2.   Vo.ni.  i6.  "See  pag.  285.  288. 


XJ 


fi9i 


PItlVATE 


Book  III. 


on  the  case  for  breach  of  enntract,  or  other  less  forcible  trans- 
gression "^ :  unless,  by  holding  the  defemtant  to  bail  on  a  spe- 
cial ac  etiayn,  he  has  bound  himself  to  declare  accordingly, 


In  local  actions,  where  possession  of  land  is  to  be  recovered, 
or  damages  for  an  actual  trespass,  or  for  waste,  &c.  aflecting 
land,  tlie  plaintiif  must  lay  his  declaration  or  declare  his  in- 
jury to  have  liap|)ened  in  the  very  county  and  place  that  it 
really  did  hajjpeti  [in];  but  in  framtfort/ actions,  for  injuries 
that  might  have  happened  any  where,  as  debt,  detinue,  slander, 
and  the  Like,  the  plaintiff  may  declare  in  what  county  he 
pleases,  and  then  the  trial  must  Ixr  bad  in  that  county  in 
which  the  declaration  is  laid.  (1)  'lliough  if  the  defendant 
will  make  affidavit  that  the  cause  of  action,  if  any,  arose  not 
in  that  but  in  another  county,  tlie  court  will  direct  a  change 
of  the  ivnue  or  vis>u\  (that  is,  the  vkinia  or  neighbourhood  in 
which  the  injury  is  declared  to  be  done,)  and  will  oblige  the 
plaintiff  to  declare  in  the  other  county ;  unless  he  will  under- 
take to  give  material  evidence  in  the  first.  For  the  statutes 
6Rich.II-  C.2,  and  4^Hen.IV.  c.18.  having  orderefl  alt  writs 
to  be  laid  in  their  proper  counties,  this,  as  the  judges  con- 
ceived, empowered  them  to  change  the  veuuCy  if  required,  and 
not  to  insist  rigidly  on  aliuUng  the  writ :  which  practice  l>egan 
in  the  reign  of  James  the  iirst ''.  And  Uvis  power  is  discre- 
tionally  exercised,  so  as  to  prevent  and  not  to  cause  a  defect 
of  justice.  Therefore  the  court  will  not  change  the  xtnue  to 
any  of  the  four  northern  counties,  previous  to  die  spring  cir- 
cuit ;  because  there  tlie  assises  are  huldeu  only  once  a  year. 

Sty  I.    Prnct.  Reg.    (crfi^. 


«  2  Ventr.  259. 

"   RosUl.  t.  DetU.  184.  b.  FUx.  Abr, 

t.  Bri^.  18.    G«lk.  67a     IVye'i  Jut 


Filix.  231. 
J6570  331. 


(1)  The  principles  upon  which  the  necessity  for  a  venue  and  the  di*- 
tinctions  between  local  and  transitory  actions  turn,  may  be  »tate<l  shortly 
thu& :  —  In  a  local  action^  as  defined  in  the  text,  the  proceeding  is  in  sonic 
measure  in  rem,  and  the  plaintiif  cannot  have  the  benefit  of  hb  judgment, 
unless  he  lias  laid  his  action  in  the  right  county;  for  how  can  the  sheriff  of 
York  interfere  to  deliver  up  to  him  land  in  thecounty  of  Devon  ?  In  tran- 
sitory nctions,  though  they  may  be  supposed  to  have  happened  in  one 
county  as  well  as  in  another,  still  they  must  be  laid  in  «ow<- county;  forwriu 
and  all  processes  arc  directed  to  the  sherifT,  and  he  is  but  a  county  ofliccr. 
Sec  Lord  Mansfield's  judgment  in  Mosh/tt  v.  FaSrigtu,  Cowp.  161. 
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at  the  time  of  the  summer  circuit.  (2)  And  it  will  sometimes 
remove  the  vcritw  from  the  proper  jurisdiction,  (especiaUy  of 
a  narrow  and  limited  kind,)  upon  a  suggestion  duly  supported, 
that  a  fair  and  impartial  trial  cannot  be  had  therein  *. 

It  is  generally  usual  in  actions  upon  the  case  to  set  forth  [  295  ] 
several  cases  by  tlifferent  ccMifs  m  the  same  declaration  ;  so 
that  if  the  plaintiff  fails  in  the  proof  of  one,  he  may  succeed 
in  another.  As,  in  an  action  on  the  case  upon  an  assumpsit 
for  gmxls  sold  and  delivered,  the  plaintiff  usually  counts  or 
declares,  first,  upon  a  settled  and  agreed  price  between  him 
and  the  defendant ;  as  that  they  bargained  for  twenty  pounds  : 
and  lest  he  should  fail  in  the  proof  of  this,  lie  counts  likewise 
upon  a  qtiantum  valebant;  tliat  the  defendant  bought  other 
goods,  and  agreed  to  pay  him  so  much  as  they  were  reasonably 
worth ;  and  then  avers  that  they  were  worth  other  twenty 
[lounds ;  and  so  on  in  tiiree  or  four  different  shapes ;  and  at 
lost  concludes  with  declaring,  that  the  defendant  had  refiised 
to  fulfil  any  of  these  agreements,  whereby  he  is  endamaged 
to  such  a  value.  And  if  he  proves  the  case  laid  in  any  one 
of  his  counts,  though  lie  fails  in  the  rest,  he  shall  recover  pro- 
j)orlioiiable  damages.  This  declaration  always  concludes  with 
these  words,  "  and  thereupon  he  brings  suit"  &c.  "  inde  pro- 
"  dtuit  seciam"  &c.  By  which  words,  suit  or  seda  {a  se* 
tjuerulo),  were  antietitly  understood  the  witnesses  or  followers 
of  the  plaintiff  ^  For  in  former  times  the  law  would  not  put 
the  defendant  to  the  trouble  of  answering  the  charge,  till  the 
plaintiff  had  made  out  at  least  a  probable  case  *.  But  the 
actual  protluctioii  of  tlie  suit,  the  svcta,  or  JbUo-juirs^  is  now 
antiquated ;  and  hath  been  totally  disused,  at  least  ever  since 
the  reign  of  Edward  the  third,  though  the  Ibrni  of  it  still  con- 
tinues. 

At  the  end  of  the  declaration  are  added  also  the  plaintiff's 
common  pledges  of  proseculson,  John  Doe  and  Richard  Roe, 

«    Stra.874 MylocW  v.  Sakdinc.         '  Scli.    on    Foricsc.    c.  21. 

TVwi.    4  Geo,IJf.  JJ.J{.    3lJurr,156t.       »   Br»ct.  400.     Flel. /.  2.  c.  63. 
1  Bl.  Hep.  480. 

(3J  But  sec  ante,  p.  5B.  n.  (1 7). 


which,  ns  we  before  observed  '',  are  now  mere  nome«  of  form  ; 
tliough  formerly  they  were  of  use  to  answer  to  the  king  for 
the  amercement  of  the  plaintiff,  in  case  he  were  nonsuited, 
barred  of  his  action,  or  had  a  verdict  or  judgment  against 
him  \  For,  if  the  plaintiff  neglects  to  deliver  a  declaration 
for  two  terms  after  tlie  defendant  appears,  or  is  guilty  of  other 
delays  or  defiiults  against  the  rules  of  law  in  any  subsequent 
[  296  ]  stage  of  the  action,  he  is  adjudged  fwt  to  Jblhxc  or  pursue  his 
remedy  as  he  ought  to  do,  and  tliereupon  a  nonsuit,  or  non 
prosequifuff  is  entered  ;  and  he  is  said  to  be  nonpto^d.  And 
for  thus  deserting  his  complaint,  after  making  a  false  claim  or 
cumplaint,  {jnojiilso  damorc  suo,)  he  shall  not  only  pay  costs 
to  the  defendant,  but  is  liable  to  be  amerced  to  the  king.  A 
retraxit  dtlfers  ft-oni  a  nonsuit,  in  that  the  one  is  negative,  and 
the  other  positive  :  the  nonsuit  is  a  mere  default  and  neglect 
of  the  i>laintiff,  and  therefore  he  is  allowed  to  begin  his  suit 
again,  upon  payment  of  costs  ;  but  a  retraxit  is  an  open  and 
voluntary  renunciation  of  his  suit,  in  court,  and  by  this  he  for 
ever  loses  his  action.  A  disconthmancc  is  somewhat  similar 
to  ii  nonsuit ;  for  when  a  plaintiff'  leaves  a  chasni  in  the  pro- 
ceedings of  his  cause,  as  by  not  continuing  the  process  regti- 
larly  from  day  to  day,  and  time  to  time,  as  he  ought  to  do, 
the  suit  is  disconliiuted,  ojid  the  defendant  is  no  longer  btmnd 
to  attend  ;  but  the  plaintiff  must  begin  again,  by  suing  out  a 
new  original,  usually  Paying  costs  to  his  antagonist.  An- 
tiently,  by  die  demise  of  the  king,  all  suits  depending  in  his 
courts  were  at  once  discontinued,  and  the  plaintiff  was  obliged 
to  renew  the  process,  by  suing  out  a  fresh  writ  from  the  suc- 
cessor ;  the  virtue  of  tlie  former  writ  being  totally  gone,  and 
tlie  defendant  no  longer  bound  to  attend  in  consecjucnce 
tliereof ;  but,  to  prevent  the  expense  as  well  as  delay  attend- 
ing tins  rule  of  law,  the  statute  1  lulw.VI.  c.7.  enacts,  Uiat 
by  the  death  of  the  king  no  action  shall  be  discontinued  j  but 
all  proceedings  shall  stand  good  as  if  tlie  same  king  had  been 
living. 


When  the  plaintiff  hiilh  slated  his  case  in  the  declarnlion, 
it  is  incumbent  on  the  defendant  within  a  reasonable  lime  to 
make  his  defence  and  to  put  in  a  ideui  else  the  plaintifl'  will 


h  Sw  {wg. 'J74. 


3  Dulitr. 'J7j.     4  lost.  180. 
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at  once  recover  judgment  by  default,  or  nihil  dicit  of  the  de- 
fendant. 

Defence,  in  it's  true  legal  sense,  signifies  not  a  justifica- 
tion, protection,  or  guard,  which  is  now  it's  popular  significa- 
tion ;  but  merely  an  opposing  or  denial  (from  the  French  verb 
defejider)  of  the  truth  or  validity  of  the  complaint-  It  is  the 
contestafio  litis  of  the  civilians  :  a  general  assertion  that  the 
pjainttif  hath  no  ground  of  action,  which  assertion  is  after- 
wards extended  and  maintained  in  his  plea.  For  it  would  be  [  297  ] 
ridiculous  to  suppose  that  the  defendant  comes  and  tlefcmls 
(or,  in  the  vulgar  acceptation,  justifies)  the  force  and  injury, 
in  one  line,  and  pleads  tliat  he  is  not  giultt/  of  the  trespass 
complaineii  of,  in  the  next.  And  therefore  in  actions  of 
dower,  where  tlie  demandant  doth  not  count  of  any  injury 
done,  but  merely  demands  her  endowment '',  and  in  assises  of 
land,  where  also  there  is  no  injury  alleged,  but  merely  a  ques- 
tion of  right  stated  for  the  determination  of  the  recognitors  or 
jury,  the  tenant  makes  no  defence  '.  In  writs  of  entry  ",  where 
no  injuiy  is  stated  in  tlie  count,  but  merely  the  right  of  the 
demandant  and  the  defective  title  of  the  tenant,  tlie  tenant 
comes  and  defends  or  denies  his  right,  jm  suum  ,•  that  is,  (as 
I  understand  it,  though  with  a  small  grammatical  inaccuracy,) 
the  right  of  the  demandant,  the  only  one  expressly  mentioned 
in  the  pleadings,  or  else  denies  his  own  right  to  be  such,  as  is 
suggested  by  the  count  of  the  demandant.  And  in  writs  of 
right  "  die  tenant  always  comes  and  defends  the  right  of  tlie 
demandant  and  his  seWm,  jus  j^ai-dicti  S.  ct  seisinam  ipsiiis  °, 
(or  else  the  seisin  of  his  ancestor,  upon  w'hich  he  counts,  as 
the  case  may  be,)  and  the  demandant  may  reply,  that  the 
tenant  unjustly  defends  his,  the  demandant's  right,  and  the 
seisin  on  which  he  counts  p.  All  which  is  extremely  clear,  if 
we  understand  by  defence  an  opposition  or  denied,  but  is  other- 
wise inexplicably  difficult ''. 

The  courts  were  formerly  very  nice  and  curious  with  re- 
spect to  the  nature  of  the  defence,  so  that  if  no  defence  was 

"  Butol.  Ent.  234.  r  JVor.JVar.S30.  edU.\534. 

'  Booth  of  real  actions,  1  Ifl.  *»  The  tn»e  reason  of  ihis,  nays  Booth, 

"  Vol.II.  Append.  No.V.  |  S.  (on  real  actions,  94.112.)   I  could  never 

"  Append.  No.  T.  §  5.  yd  find ;    so  liwlc  did  he  unJcwUmd  of 

«  Co.  Entr.lSS.  principle*! 
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mflde,  thotigli  a  sufficient  pica  was  pleaded,  the  plaintifF  should 
recover  judgment  ^ :  and  tlierefore  the  book  entitled  norvir 
narrationes  or  the  new  talys  *,  at  the  end  of  almost  every  count, 
najratioy  or  tale,  subjoins  such  defence  as  is  proper  for  the 
defcudant  to  make.  For  a  ireneral  defence  or  denial  was  not 
prudent  in  every  situation,  since  thereby  the  propriety  of  the 
writ,  the  competency  of  ihe  ]>Iaintiff',  and  the  cognizance  of 
the  court,  were  allowed.  By  detending  the  force  and  injury, 
[  298  ]  the  defendant  waved  all  [ileas  of  misnomer  * ;  by  defetitlijig 
the  iliimages,  all  exceptions  to  tlie  person  of  tire  plaintiff; 
and  by  defending  either  one  or  the  other  v:heH  ami  M'/iac 
it  should  behove  him,  he  acknowledged  the  jurisdiction  of  the 
court  ".  But  of  late  years  these  niceties  have  been  very  de- 
servedly discountenancetl " :  though  they  still  seem  to  be  law, 
if  insisted  on  *. 


Before  defence  made,  if  at  all,  cognizance  of  the  suit  must 
l>e  claimed  or  demanded ;  when  any  person  or  body  corporate 
hath  the  franchise,  not  only  o^  holding  picas  within  a  particu- 
lar limited  jurisdiction,  but  also  of  the  cogtiizancc  of  pleas : 
and  that,  either  -^ifhout  any  words  exclusive  of  other  courts, 
which  entitles  die  lord  of  the  franchise,  whenever  any  suit 
tliat  belongs  to  his  jurisdiction  is  commenced  in  the  courts  at 
Westminster,  to  demand  the  cognizance  thereof;  or  with  such 
exchisive  words,  which  also  entitles  the  defendant  to  plead 
to  the  jurisdiction  of  the  court ''.  Upon  this  claim  of  cogni- 
zance, if  allowetl,  all  |)rocfedings  shall  cease  in  the  superior 
court,  and  the  plaiiitif!'  is  left  at  liberty  to  pursue  his  remedy 
in  the  special  jurisdiction.  As,  when  a  scholar,  or  other  pri- 
vileged person  of  the  universities  of  Oxford  or  Cambridge, 
is  impleaded  in  the  courts  at  Westminster,  for  any  cause  of 
action  whatsoever,  unless  upon  a  (|ueslvon  of  freehold  *.  In 
these  cases,  by  the  charters  of  tliose  learned  bodies,  confirmed 


'  Co.Litt.JJr7. 

•  Edit.  I5n4. 

*  ThekMl,  dig-  MH.  r.l.  i)ng.S57. 

"  En  la  defence  tout  i^  chotet  enten- 
daiUt ;  pfr  tatti  <fuU  dtfemk  tort  tijvrct, 
homt  dayt  enleiuire  guit  le  rtcmt  dc  tort 
m  huf  iurmy$  ptr  cmnu,  el  Jail  le  partie 
•I  pk;  tt  per  lani  iptil  defmde  iu 
U  jugbm  U  fHtriM!  abU  dtUrt 


retpondu  ;  et  jier  (on/  fuii  deftnde  iw  H 
quant  d  devera,  il  acctple  tn  poiar  de 
court  d«  cunMtlrt  tm  trier  lour  jJr. 
{Mod.  teturtut.  cur.  iOH.  fdit.  ISm.) 
See  also  Co.  Liu.l'/7. 

»  Salk.  217.      Lard  Rajpin.»)S{. 

■  Carth.  sao.     Lord  Kavin.  SIT. 

)  9  Lord  Raym.ASR.      10  Mod  I3«. 

'  Sec  fMg.  83. 
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by  act  of  parliament,  the  chancellor  or  vice-chancellor  may 
put  in  a  claim  of  cognizance  ;  wliich,  if  made  in  tlue  time  and 
form,  and  with  due  proof  of  the  facts  alleged,  is  ref^ularly 
allowed  by  the  courts  '.  It  must  be  demanded  before  full 
ilelence  is  made ''  or  imparlance  prayed ;  for  these  are  a  sub- 
mission to  the  jurisdiction  of  the  superior  court,  and  the  delay 
is  a  idckcs  in  the  lord  of  the  franchise ;  and  it  will  not  be 
al]owe<l,  if  it  occasions  a  faUure  of  justice  %  or  if  an  action  be  C  ^^^  3 
brought  affainst  the  person  himself^  who  claims  the  franchise, 
unless  he  hath  also  a  power  in  such  case  of  making  another 
judge  **. 

After  defence  made,  the  defendant  must  put  in  his  pUa. 
But,  before  he  defends,  if  the  suit  is  commenced  by  capias  or 
latitat^  without  any  special  original^  he  is  entitled  to  demand 
one  imparlance',  or  Uctrntia  loqiiendi ;  and  may,  before  he 
pleads,  have  more  granted  by  consent  of  the  court ;  to  see 
if  he  can  end  the  matter  amicably  without  farther  suit,  by 
talking  with  the  plaintifl":  a  [practice  which  is  ^  supposed  to 
have  arisen  from  a  princijjle  of  religion,  in  obedience  to  that 
precept  in  the  gospel,  "  agree  with  tlnne  atlversary  quickly, 
"  whilst  ihou  art  in  the  uay  with  him '."  And  it  may  be  ob- 
served that  this  gospel  precept  has  a  plain  reference  to  the 
Roman  law  of  the  twelve  tables,  which  express'.y  directed  the 
plaintiff  and  defendant  to  make  up  the  matter,  while  they 
were  in  the  tif«y,  or  going  to  the  praetor,  —  in  via,  ran  uti 
pacunt  orato.  (3)     There  are  also  many  other  previous  steps 

•  Hardr.505.  et  avoit  faii  un  grand  offence,  el  le  ear- 

*  Ilast.  Entr.  128,  ^c.  dhuilsi  vindrent  a  luy  et  disoyent  a  luy 
'  a  Veotr.363.  *' peccatti  f""  H  il  dit,  "judica  me  .  '  et 
■•  H(>b.S7    Year-book,  Af.  f^Ifeti^  VI.  ib  duo^ent,  non  pouvmut,  yiiia  caput  ei 

20.    In  this  latter  case  the  chancellor  of  "fcclesuie :  judica  teipsum  :"  etCajfoilal 

Olford  claimed  cognizance  of  an  action  dit,     "judko    me    cremari  ;"     el    fiat 

of  treapus  brought    o^itist    himself ;  conibustiut  j  c(  apret  fuU  un  tainct.   Et 

which  wa»diba!laM-<MJ,  berauso  he  should  in    ceo   cat  it  /tut  *on  Jnge  ilentene,  et 

not  be  judge  in  hii  own  cause.      Tlic  iisint  n'eU  pas  inconvement  fue  unhome 

K^tncnt  used  by  Serj«ant    Kolfe,   an  n/it  Juge  demene. 

bdwlf  of  the  cogniiancc,  is  curious  and  *  Api>end.  Nalll.  {6. 

worth  transcribing. —  Jeo  vov*  dirai  un  '  Gilb,  Hist.  Com.  PI.  3^. 

/aUe.     En   ascun  tempt  Jwt  vn  jMipe,  *  Malt.  v.  S5. 

(3)  Imparlances,  or  time  to  [ilead^  do  not  now  clepeod  upon  the  form  of 
process  which  tlie  plaintiff  has  adopted,  but  upon  the  time  when  that  pro- 
cess was  retunxnhk",  the  time  when  the  declaration  was  actually  delivered, 

and 
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vhich  mny  be  taken  by  a  defendant  before  he  puts  in  his  plea. 
He  may,  in  real  actions,  demand  a  view  of  the  thing  in  ques- 
tion, in  order  to  ascertain  it's  identity  and  other  circumstances. 
He  may  crave  oijcr ''  of  the  writ,  or  of  the  bond,  or  other  spe- 
ciahy  upon  wliich  the  action  is  brought :  that  is,  to  /tear  it 
read  to  him ;  the  generality  of  defendants  in  the  times  of  an- 
tient  simplicity  being  supposed  incapable  to  read  it  themselves; 
whereupoji  the  whole  is  entered  verbatim  upon  the  record, 
and  the  tk'tcndant  may  take  advantage  of  any  conilition  or 
other  pait  of  it,  not  stated  in  the  plaintiff's  declaration,  (t) 
[  300  ]  In  real  actions  also  the  tenant  may  pray  in  aid,  or  call  for 
assifitiincc  of  another,  to  help  him  to  plead,  because  of  the 
feebleness  or  imbecility  of  his  own  estate.  Thus  a  tenant  for 
life  may  pray  in  aid  of  him  that  hath  the  inheritance  in  re- 
mainder or  I'eversion  ;  and  an  incnmbent  may  pray  in  aid  of 
the  patron  and  ordinary :  that  is,  tliat  they  ihail  be  joined  in 
tlie  action  and  help  to  defend  the  title.  Vmicher  also  is  the 
cralUng  in  of  some  person  to  answer  die  action,  that  hatli  war- 

^  Append.  No. III.  S  6. 


nml  the  tlisiQiicc  of  the  Jefeinlant's  resictence  from  London.  The  subject, 
OS  is  utirortunatdy  too  much  the  ease  with  many  parts  of  the  [)ractice  of  the 
courts,  is  full  of  minute  distinctions;  but  as  a  general  rule  it  may  l>c  laid  down, 
that  where  the  buil  is  filuil,  anii  perfected  if  special,  or  a  common  a{>pcar- 
ancc  entered  for  the  defendant  under  the  statute,  and  the  declaratiuu  filed 
or  delivered,  with  niuti'c  thereof,  four  days  exclusive  before  the  end  of  the 
lenn  in  which  the  writ  was  returnable,  the  defendant,  if  he  live  within  twenty 
miles  of  London,  and  the  venue  be  laid  in  London  or  Middle^x,  must  plead 
within  four  days ;  if  otherwise,  within  eight  days  exclusive.  But  as  this 
rule  might  impose,  in  some  case»,  a  great  hardship  on  the  defendant,  the 
judges  of  die  respective  courts  at  their  chambers  exercise  an  equitable  juris- 
diction of  granting  further  time  upon  the  application  of  the  defendant, 
according  to  the  exigency  of  each  case.  And  as  this  is  a  favour  done  to  the 
flefendnnt,  ilcnobles  the  judge  to  impose  such  cotiditiotis  on  him  in  return, 
ai  may  remove  technical  obstructions,  and  advance  the  ends  of  justice  aC 
the  trial.  When  the  defendant  craves  oyer,  changes  the  venue,  requires  a  bill 
of  the  [Mirticulars  of  the  plHtntift'^v  demand,  or  any  thing  of  that  sort  occur*, 
he  hat  the  same  lime  to  plead  allowed  him  after  a  compliance  with  the  re- 
(juisitlon  at,  he  had  before.    Tidd's  Pract.  -476.  7th  edit 

(4)  The  plaintiff  is  equally  entitled  to  oyer  if  the  defendant  should 
state  any  deed  in  the  course  of  his  pleading :  t)ie  party  demanding,  if  lie 
pleases,  may  have  u  copy,  paying  for  it  at  a  fixed  rate,  and  the  party  of  j 
whom  it  is  demanded  is  Imund  to  curry  it  to  the  other.    The  courts  will 
not  now  gruut  oyer  of  the  writ  on  which  the  action  i»  brought. 
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ranted  the  title  to  the  tenant  or  tlefendant.  This  we  still 
make  use  of  in  the  form  of  commou  recoveries ',  which  are 
grounded  on  a  writ  of  entrj' ;  a  species  of  action  that  we  may 
remember  relies  cliiefly  on  the  weakness  of  the  tenant's  title, 
who  therefore  vouches  another  person  to  warrant  it.  If  the 
vouchee  appears,  he  is  made  defendant  instead  of  the  vouchor: 
but,  if  he  afterwards  makes  default,  recovery  shall  be  had 
against  the  original  defendant ;  and  lie  shall  recover  over  an 
equivalent  in  value  against  the  deficient  vouchee.  In  assises, 
indeed,  where  the  principal  question  is,  whetlier  tlie  demand- 
ant or  his  ancestors  were  or  were  not  in  possession  till  the 
ouster  happened,  and  tlte  title  of  the  tenant  is  little  (if  at  all) 
discussed,  there  no  voucher  is  allowed  ;  but  the  tenant  may 
bring  a  writ  of  warraniia  ckarfae  against  the  warrantor,  to 
compel  him  to  assist  him  with  a  good  plea  or  defence,  or  else 
to  render  damages  and  die  value  of  the  land,  if  recovered 
against  the  tenant  ^.  In  many  real  actions  also  ',  brought  by 
or  against  an  infant  under  the  age  of  twenty-one  years,  and 
also  in  actions  of  debt  brought  against  him,  as  heir  to  any 
deceased  ancestor,  eitlier  party  may  suggest  the  nonage  of 
the  infant,  and  pray  that  tlie  proceedings  may  be  deferred  till 
his  full  age;  or  (in  our  legal  phrase)  tliat  the  infant  may  have 
his  age,  and  that  the  parol  may  demur^  that  is,  that  the  plead- 
ings may  be  staid  \  and  then  they  shall  not  proceed  till  his 
full  age,  unless  it  be  apparent  that  he  cannot  be  prejudiced 
thereby  ".  But,  by  the  statutes  of  Westm.  1.  3  Edw.I.  c.46. 
and  of  Glocester,  6  Edw.I.  c.2.  in  writs  of  entry  sur  disseisin 
in  some  particular  cases,  and  in  actions  aunccstrel  brought  by 
an  infent,  the  parol  shall  not  demur:  otlierwise  he  niiglit  be  [  301  ] 
deforced  of  his  whole  property,  and  even  want  a  maintenance 
till  he  came  of  age.  So  likewise  in  a  wTit  of  dower  the  heir 
shall  not  have  his  age ;  for  it  is  necessary  that  the  widow's 
claim  be  immediately  determined,  else  she  may  want  a  pre- 
sent subsistence ".  Nor  shall  an  infant  patron  have  it  in  a 
guare  impedit'^,  since  the  law  holds  it  necessary  and  expedient 
that  the  church  be  immediately  filled.  (5) 

*  Vol.  II.    Append.  No.  V.  5  2.  ""  Finch.  L.3«0. 

"P.N.B.ISS.  MRon.Abr.13?. 

'  Dyw.137.  <■/««.  138. 

(5)  Befoi'e  plea  alfto  it  is  usual  for  the  defendant,  in  cases  in  which  the 

declaration  does  not  disclobc  the  »pecifi[C  items  of  the  platalitiTs  demand,  ai 
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When  these  proceedings  are  over,  the  defendant  must 
then  put  in  his  excuse  or  plea.  Pleas  are  of  two  sorts ;  di- 
latoiy  pleas  and  pleas  to  the  action.  Dilatory  pleas  are  such 
as  tend  merely  to  delay  or  put  off  the  suit,  by  questioning 
the  propriety  of  the  remedy,  rather  than  by  denying  the  in- 
jury :  pleas  to  the  action  are  such  as  dispute  the  very  cause 
of  suit.  The  former  cannot  be  pleaded  after  a  genera!  im- 
parlance, which  is  an  aclinowledgment  of  the  propriety  of  die 
action.  For  imparlances  are  either  gentraly  of  which  we  have 
befpie  spoken,  and  which  are  granted  of  course ;  or  special^ 
with  a  saving  of  all  exceptions  to  the  writ  or  count,  which 
may  be  granted  by  the  prothonotary  ;  or  they  may  be  still 
more  special,  with  a  saving  of  all  exceptions  whatsoever  which 
are  granted  at  the  discretion  of  the  court  ^ 

1.  Dilatory  pleas  are,  1.  To  the  Jurisdiction  of  the  court : 
alleging,  diat  it  ought  not  to  hold  plea  of  tliis  injury,  it  arising 
in  Wales  or  beyond  sea ;  or  because  the  land  in  question  is 
of  antient  demesne,  and  ought  only  to  be  denianiled  in  the 
lord's  court,  &c.  2.  To  the  disabiliti/  of  the  ptaintiiF,  by  rea- 
son whereof  be  is  incapable  to  commence  or  continue  the  suit; 
as,  that  he  is  an  alien  enemy,  outlawed,  exconununicated,  at- 
tainted of  treason  or  felony,  under  a  praanuniiCy  not  in  rrrum 
natura  (being  only  a  fictitious  person),  an  infant,  a  feme 
covert  (6),  or  a  monk  professetl.  3.  In  abatement^  which  abate- 
£  302  ]  ment  is  either  of  the  writ  or  the  count,  for  some  defect  in  one 

*>  ISMod.5S9> 

.  in  an  action  for  goods  sold  tmA  delivered  generally,  to  call  for  n  bill  of 
particulars.  This  i«  done  by  application  to  a  judge  at  chambers ;  and  if 
the  order  b  made,  the  plaintiff  is  botind  to  deliver  in  writing  such  an  ao  , 
count  of  the  itenu  u  ilmU  give  llic  defendant  reasonable  information 
what  he  in  to  come  prepared  to  answer  :  technical  accuracy  of  description 
is  not  necessary,  but  the  pliuntifT  cannot  at  the  trial  give  evidence  of  any 
item  of  demand  not  included  tn  the  hill.  The  same  benefit  which  the 
feudunt  has  where  the  dedarattoo  i&  general,  the  plaintifi'  ii  entitled  ti 
where  the  dcfendant^H  notice  or  pica  of  tet-oflf  by  its  geoenUity  mokn  n  bi| 
of  particulars  necessary. 

(6)  The  student  must  not  understand  the  author  to  imply  that  cither! 
infants  or  married  women  arc  absolutely  disabled  from  bringing  an  action ; 
tbc  former  cannot  do  it  in  person  or  by  attorney,  nor  the  married  woman 
without  her  husband;  the  plea  here  supposed  applies  only  when  such 
persons  sue  irregularly. 


'  m 


Ch.  20.  WRONGS.  sw 

of  them ;  as  by  misnaming  tlie  defendant,  which  is  called  a 
mis/wsmer;  giving  him  a  wrong  addition,,  as  esquire  instead  of 
knight  {1)\  or  other  want  of  form  in  any  material  respect. 
Or,  it  may  be,  that  the  plaintiff  is  dead  :  for  the  death  of  either 
party  is  at  once  an  abatement  of  the  suit-  (8)  And  in  actions 
merely  personal  arising  ex  delicto^  for  wrongs  actually  dotie 
or  committed  by  the  defendant,  as  trespass,  battery,  and 
slander,  the  rule  is  that  actio  personalis  moritur  cum  persona  '^ ; 
and  it  never  shall  be  reviveil  either  by  or  against  the  execu- 
tors or  other  representatives.  For  neither  the  executors  of 
the  plaintiff  have  received,  nor  those  of  the  defendant  have 
committed,  in  tlieir  own  personal  capacity,  any  manner  of 
wrong  or  injury.  (9)     But  in  actions  arising  ex  contraciuy  by 

t  4  Inst.315. 


(7)  In  the  year-book,  14  E.  4.  p.  T.  pL  12.,  is  a  ctise' in  which  Starkey 
adted  lhi»  tjuestioii  in  the  Exchequer  Chamber  bufore  the  Judges,  "  If 
action  be  brought  against  a  woman,  who  is  neither  maiJ,  widow,  nor  wife, 
what  addition  slioll  she  have :  —  some  said  that  she  shall  be  called  single 
Woman,  and  some  that  she  shall  be  colled  servant,  and  others  said  that 
sen'ont  at  the  common  law  was  not  an  addition."  I  cite  this  case  to  shew 
what  importance  was  fonnerly  attached  to  this  forn),  when  such  a  question 
upon  it  could  be  gravely  stated  to  the  Judges,  and  argued  hy  them ;  but 
now  as  a  plea  of  this  kind  would  be  bad  without  oyer  of  the  writ,  which 
oyer  the  court,  as  stated  alrave,  will  not  grant,  it  seems  that  the  plea  is 
no  longer  pleadable.     See  Vol.  IV.  p.  334. 

(8)  Uy  the  st8  &  9  W.3,  c.  1 1.  if  there  be  two  or  more  plaintiffs  or  de- 
fendants, and  one  or  more  of  them  die,  if  the  cause  of  action  survive 
to  the  surviving  plaintiff  or  plaintiffs,  or  against  the  surviving  defendant 
or  defendants,  the  writ  or  action  shall  not  be  thereby  abated,  but  such 
death  tieing  suggested  on  the  record,  the  action  shuil  proceed  at  the  suit 
of  the  surviving  plaintiff  or  plaintiflii  against  the  surviving  defendant  or 
defendants. 

(9)  The  reason  here  assigned  is  a  singular  one ;  for  if  the  executors  have 
received  or  committed  an  injury  "  in  their  own  personal  capacity,"  an 
action  will  lie  for  or  against  them,  not  as  executors,  but  in  their  own 
right.  The  true  ground  of  the  rule  is  that  they  represent  not  so  much  the 
persons  as  the  personal  estate  of  their  testators ;  and  this  leads  to  a  quali- 
fication wJlli  which  the  rule  should  be  stated;  that  the  action  which  dies 
with  the  person  must  be  for  a  wrong,  which  neither  by  implication  of  law 
nor  averment  on  the  record  appears  to  operate  to  the  injury  of  the  per- 
6onal  estate.  Accordingly,  in  the  case  of  Chamhcrtain  v.  WiUiamicn,  2  M. 
ft  S.  408.,  where  an  action  was  brought  by  on  administrator  for  a  breach 
of  promise  of  marriage  witli  the  intestate,  a  female,  the  judgment  was  ur> 
rested,  because  loss  of  marriage  in  itself  by  no  menni  implied  no  injuty 
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breacli  of  promise  and  the  like,  where  ihc  right  tlescends  to 
the  representatives  of  the  plaintiff,  and  lliose  of  the  defendant 
have  assets  to  answer  the  demand,  though  the  suits  shall  abate 
by  the  death  of  the  parlies,  yet  tliey  may  be  revived  against 
or  by  the  executors  ' :  being  indeed  radier  actions  against  the 
property  than  the  person,  in  which  tlie  executors  have  now 
the  some  interest  that  their  testator  hai!  before. 


These  pleas  to  the  jurisdiction^  to  the  disability,  or  in 
abatement,  were  formerly  very  often  used  as  mere  dilatory 
pleas,  without  any  foundation  of  truth,  and  calculated  only 
for  delay;  but  now  by  statute -tScS  Ann.  c.lG.  no  dilatory 
plea  is  to  be  admitted,  without  affidavit  made  of  the  trutli 
thereof^  or  some  probable  matter  shewn  to  the  court  to  in- 
duce tliem  to  believe  it  true.  (10)  And  with  respect  to  tlie 
pleas  themselves,  it  is  a  rule,  that  no  exception  shall  be  ad- 
niitted  against  a  declaration  or  writ,  luilcss  the  defendant  will 
in  the  same  piea  give  the  plaintiff  a  better ' ;  tliat  is,  shew 
him  how  it  might  be  amended,  that  there  may  not  be  two  ob- 
jections upon  the  same  account.  Neither,  by  statute  8  &9W.  III. 
C.31.  shall  any  pleas  in  abatement  be  admitted  in  any  suit  ft)r 
partition  of  lands ;  nor  shall  the  some  be  abated  by  reason 
of  the  dead)  of  any  tenant. 

[  SOS  3  All  pleas  to  the  jurisdiction  conclude  to  the  cognisance  of 
die  tt^urt :  praying  "  judgment,  whether  the  court  will  have 
"  furdier  cognizance  of  the  suit :"  pleas  to  the  disability  con- 
clude to  the  person ;  by  praying  "  judgment,  if  the  said  A 
-*'  the  plaintiff  ought  to  be  answeretl ;"  and  pleas  in  abatement 
(when  the  suit  is  by  original)  conclude  to  die  writ  or  dechir- 
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to  the  [)cr»oria)  estate  ofa  female,  which  the  administrator  rejircsciitcd,  (un 
the  conlnir_v,  marriage  was  ordinarily  nji  extinction  of  it,)  and  if  any  iiijury 
to  thitl  estate  had  in  fact  arisea  by  the  defendant't  conduct,  none  was 
•tated  on  the  record. 

(lO)  In  the  name  spirit  the  courts  have  detcrmiiiAd  tliat  they  must 
pleaded  within  four  days  inclusive  after  the  delivery  of  die  declaration  ; 
unless  that  took  place  :m>  late  in  the  term  that  the  defendant  is  nut  Iwuiul 
to  plead  till  ihc  following  term ;  ndlhcr  will  the  courts  allow  them  to  be 
amended. 
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ation  ;  by  praying  **  judgment  of  the  writ,  or  declaralioii, 
*'  and  that  the  same  may  be  tjuashecf,"  casscfWf  made  void, 
or  abated  ;  but,  if  the  action  be  by  bill,  the  plea  must  pray 
*'  judgment  of  the  bill,"  and  not  of  the  declaration ;  the  bill 
iHjiiig  liere  the  original,  and  the  tkclaration  only  a  copy  of 
the  bilL 

When  these  dilatory  pleas  are  allowed,  the  cause  is  either 
dismissed  from  that  jurisdiction ;  or  the  plaintiff  is  stayed  till 
his  disability  be  removed;  or  he  is  obliged  to  sue  out  a,  new 
writ,  by  leave  obtahied  from  the  court ' :  or  to  amend  and 
new-frame  his  declaration.  But  when  on  the  other  hand  they 
are  over-niled  as  frivolous,  die  defendant  ha<j  judgment  of 
respondeat  ouster,  or  to  ans;wer  over  in  some  better  manner. 
It  is  then  incumbent  on  him  to  plead 

2>  A  PLEA  to  (he  action ,-  that  is,  to  answer  to  the  merits  oC 
the  complaint.     Tliis  is  done  by  confessing  or  denying  it. 

A  CONFESSION  of  the  whole  complaint  is  not  very  usuaf, 
for  then  the  defendant  would  probably  end  the  matter  sooner; 
or  not  plead  at  all,  but  suffer  judgment  to  go  by  default. 
Yet  sometimes,  after  tender  and  refusal  of  a  debt,  if  the  cre- 
ditor harasses  his  debtor  w^ith  an  action,  it  then  becomes  ne- 
cessary for  the  defendant  to  acknowledge  the  debt,  and  plead 
the  tender ;  adding,  that  he  has  always  been  ready,  tout  icmps 
Jurist  J  and  still  is  ready,  uncore  jn-isty  to  discharge  it ;  for  a 
tender  by  the  debtor  and  refusal  by  the  creditor  will  in  all! 
cases  discharge  the  costs*,  but  not  the  debt  itself;  though 
in  some  particular  cases  the  creditor  will  totally  lose  his 
money".  (11)     But  frequently  the  defendant  confesses  one  [  304  ] 

'  Co.  Entr.  271.  "  Litt  §  338.     Co.  Lilt.  203. 

♦  1  Vent.  2 J. 

(ll)  That  is  to  say,  M  the  only  right  wliich  A  has  (o  (ho  money,  arUc 
front  the  oflcr  which  B  make*  to  hiiii  of  it,  and  he  once  refuse  to  accept 
that  oHbr,  liu  thereby  loses  all  right,  ond  of  course  can  bring  no  actioa. 
The  case  put  by  Lord  Coke  is, "  if  A  wUhntU  any  toaiie,  debt,  or  dulic  pre- 
ceding infeofTe  U  of  land,  upon  condition  for  the  payment  of  a  hundred 
pounds  lo  B  in  nature  of  a  gratuUie  or  gi/ly  in  that  case  if  he  (A)  tender 
the  hundred  pound  to  hint  (B)  according  to  the  condition,  and  he  refusclh 
it,  B  hath  no  renieilie  therefore."     Here  B  had  priuuuily  no  lillc  to  the 
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part  of  the  complaint,  (by  a  cognovit  actionem  in  respect 
thereof,)  and  traverses  or  denies  the  rest :  in  order  to  avoid 
the  expense  of  carrying  that  part  to  a  formal  trial,  which  he 
has  no  ground  to  litigate.  A  species  of  this  sort  of  confession 
is  the  pai/merit  of  monn/  into  cotat " :  which  is  for  the  most 
part  necessary  upon  pleading  a  tender,  and  is  itself  a  kind  of 
tender  to  the  plaintiff;  by  paying  into  the  hands  of  the  proper 
officer  of  the  court  us  much  as  the  defendant  acknowledges  to 
be  due,  together  with  the  costs  hitherto  incurred,  in  order  to 
prevent  the  expense  of  any  farther  proceedings.  This  may 
be  done  upon  what  is  called  a  motion ;  which  is  an  occasional 
application  to  the  court  by  the  parties  or  their  counsel,  m 
order  to  obtain  some  rule  or  order  of  courts  which  becomes 
necessary  in  the  progress  of  a  cause  ;  and  it  is  usually  ground- 
ed upon  an  affidavit,  (the  perfect  tense  of  the  verb  riffiifo,) 
being  a  voluntary  oath  before  some  judge  or  officer  of  the 
court,  to  evince  the  truth  of  certain  facts,  upon  which  the 
motion  is  grounded  :  though  no  such  affidavit  is  necessary  for 
paj'nient  of  money  into  court.  If,  after  the  money  paid  in, 
the  plaintid'  proceeds  in  his  suit,  it  is  at  his  own  peri! :  for,  if 
he  does  not  prove  more  due  than  is  so  paitl  into  court,  he 
shall  be  nonsuited  and  pay  the  defendant  costs;  but  he  shall 
still  have  the  money  so  paid  in,  for  that  the  defendant  has 

*  Styl.  Pmn.  Reg.  {etlU.  \f>Sl.)  201.  S  K«b.  555.     Sidk.  59IT. 


land  or  the  money ;  if  he  does  not,accept  it,  therefore,  when  offered,  no 
debt  is  due  to  him,  but  A  by  the  offer  hiis  discliarfjed  his  land  from  that 
burthen  wliich  he  had  VDluntrinly  iin|]i»s<H]  on  it.  But  supposing  the 
land  to  liave  been  niortgiiged  by  A  to  Lt  fur  money  lent,  wiiicb  A  is  tO 
repay  on  a  certain  dsiy,  tliere  if  the  money  is  duly  tendered  on  the  day, 
and  refnscil,  A  shiill  have  his  Innd  ugiiin,  liecnuse  he  has  performed  the 
condition,  but  still  H  may  bring  un  action  for  his  money. 

The  plea  of  tender  must  always,  except  in  the  cjue  above  Buppowd^l 
be  uccorapnnied  by  a  bringing  of  the  sum  tendered  into  court,  or  the  pie 
ia  a  mere  nullity ;  and  though  the  plaintiff  denies  that  the  tender 
made  before  he  eomnicnced  the  action,  or  disputes  tlic  sufficiency  of  (he 
«uni  tendered,  u.a<i  therefore  jjoes  on  with  the  action,  still  he  i»  entitled  to 
take  that  >uiii  out  <>f  iiinrt  at  once,  which  the  deremlont  by  the  Cead«ff-J 
ha»  admitted  to  be  his  due:  if,  however,  be  negtecli  to  dti  bO,  and  n 
diet  on  either  point  should  patt  for  the  defendant,  the  court  will  then  \mj 
hold  of  the  money  iw  «  teenrity  for  ihe  defendant's  co«tt.  Lf  Grew  r. 
Vifoke,  I  U.  &  P.  332.;  .See  also  Birkt  v.  Trippct^  1  Saund.  R.  33  «. 
note*  3d,c,r,|{jh,i.  e(lit.le34. 
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acknowledged  to  be  his  due.  (12)  In  the  French  law  the 
rule  of  practice  is  grounded  upon  principles  somewhat  similar 
to  this  J  for  there,  if  a  person  be  sued  for  more  than  he  owes, 
yet  he  loses  his  cause  if  he  dodi  not  tender  so  mitch  as  he 
really  does  owe  *,  To  this  head  may  also  be  referred  the 
practice  of  what  is  called  a  set-off':  whereby  the  defendant  ac- 
knowledges tlie  justice  of  the  plaintiff's  demand  on  the  one 
hand  ;  but  on  the  other  sets  up  a  demand  of  his  own,  to  coun- 
terbalance that  of  the  plaintiff,  either  in  the  whole  or  in  part : 
as,  if  tlie  plaintiff  sues  for  ten  pounds  due  on  a  note  of  hand, 
the  defendant  may  set  off  nine  pounds  due  to  himself  for 
merchandize  sold  to  the  plaintiff,  and  in  case  he  pleads  such 
Ket-off^  must  pay  tlie  remaining  balance  into  court.  (13)  This 
answers  very  nearly  to  tlie  compcnsatio,  or  stoppage^  of  the  C  ^05  J 
civil  law  ^,  and  depends  on  the  statutes  2  Geo.  II.  c.22.  and 
8 Geo.  II.  C.24.  which  enact,  tliat  where  there  are  mutual 
debts  between  the  plaintiff  and  defendant,  one  debt  may  be 
set  against  the  other,  and  either  pleaded  in  bar  or  given  in 
evidence  upon  the  general  issue  at  the  trial ;  which  shall 

«  Sp.  L.  b.  6.  c  •«.  J^  Jtjr.  16. 2.  1.  / 
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(19)  Money  cannot  be  brought  into  court,  nor  a  tenAet  pleaded  in  al( 
actions  in  which  ultimately  money  is  to  be  recovered.  Where  the  plaintiff 
U  suing  for  general  damages,  either  for  the  non-performance  of  a  contract, 
or  for  some  IncspiiH,  men  may  so  rcasoTiubly  tlilfer  in  their  estimate  of  the 
injur}'  sustwncd,  that  it  would  be  anfair  to  compel  a  plaintifl'either  to  accept 
the  sum  ul  which  the  defendant  rates  the  damages,  or  expose  himself  to  the 
costs  of  the  action  by  g<Hiig  on,  if  the  jury  sliould  chancu  to  think  the  snra 
brought  in  or  tendered  sufficient.  This,  tlicref'orc,  is  only  allowed  by 
statute  in  certain  case!>  where  actions  arc  brought  against  magistrates,  and 
other  functionaries,  to  whom  it  is  thought  right  to  oflbrd  a  special  pro- 
tection. Agnin,  where  the  plaintilT  sues  only  for  a  specific  sum,  and  has 
no  right  to  any  tiling  if  not  to  the  whole,  os  in  suing  for  a  penalty,  it 
would  be  absurd  to  allow  the  dcfciulant  li>  pay  a  part  only  into  court ;  iC 
indeed,  the  plaintiff  snes  for  several  penalties,  the  dctendant  may  bring  as 
many  into  court  as  he  thinks  he  has  incurred.     See  Tidd's  Prac.  640. 

(M)  Com|)cnsation  is  known  in  the  present  French  law  ;  it  is  regulated 
much  npon  the  same  principles  as  sct-tiflT,  as  to  the  cases  in  which  it  applie*, 
but  it  operates  in  a  different  manner ;  it  is  considered  as  a  mode  by  which 
a  debt  is  extinguished  by  the  mere  act  of  law,  without  the  concurrence  or 
motion  of  the  parties.  La  compewmtion  iopere  de  plein  droit  par  la  tevle 
force  dt  la  lot,  mhtu:  h  Phuu  de»  dehiteurt ;  let  deux  detlv  t'^teignent  red' 
pro^uevurrtt,  h  I'lmtant  ou  diet  te  trouvent  exiater  h  la  foit,  jutqu'a  am- 
currcHce  de  leurt  qnotiUi  retpectivet.     Code  Civile,  I.  S.t.S.  t.  W.  pi.  1290. 
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operate  as  pnymentj  and  extinguish  so  much  of  the  pLiintiiF's 
demand.  (14-) 

Pleas,  that  totally  deny  the  cause  of  complaint,  are  either 
the  general  issue,  or  a  special  plea  in  Imr. 

1 .  The  general  issue,  or  general  plea,  is  what  traverses, 
thwarts,  and  denies  at  once  the  whole  declaration ;  without 
offering  any  special  matter  whereby  to  evade  it.  As  in  tres- 
pass either  xn  ct  annis,  or  on  the  case,  nort  culpabiiis,  not 
guiJtj'  *  ;  in  debt  upon  contract,  7ufiil  debet,  he  owes  nothing ; 
in  debt  on  liond,  tion  est  factum,  it  is  not  his  deed ;  on  aa 
assumpsit,  non  asstaiipsit,  he  made  no  such  promise.  Or  in 
real  actions,  mil  ioii,  no  wrong  done ;  lud  disscisiti^  no  dis- 
seisin ;  and  in  a  writ  of  right,  the  mise  or  issue  is,  that  the 
tenant  Ims  more  right  to  hold  than  die  demandant  has  to 
demand.  These  pleas  are  called  the  general  issue,  because, 
by  importing  an  absolute  and  general  denial  of  what  is  al- 
leged in  the  declaration,  diey  amount  at  once  to  an  issue :  by 
which  we  mean  a  fact  aHirmed  on  one  side  and  denied  on  the 
other. 


Formerly  tlie  general  issue  was  seldom  pleaded,  except 
when  the  party  meant  wholly  to   deny  the  charge  allied 

'  Append.  No.  II.  {  4. 


(14}  Where  the  plointifl*  ii  ftuing  for  general  unliquidated  damagn  for 
Ihc  non-jtcrformancc  of  ft  contract,  or  for  any  tort  committed,  it  is  clear 
that  the  statutes  cannot  apply,  which  speak  of  mutuat  debit  between  plain- 
tilfnnd  defendant,  for  here  there  is  in  law  no  debt  due  from  the  defendant 
to  the  ptaintiPT,  against  which  the  defendant  is  to  set  off  the  plaintiff's  debt 
due  to  htm.  .\s8unipsit,  covenant  and  debt,  for  the  non-payment  of  money 
arc  therefore  the  only  forms  of  action  in  which  a  &et-off  is  allowed.  And 
where  it  is  allowed,  the  defendant  can  only  set  off  ■  debt,  which  debt  intKt 
\x  liquidated  in  amount.  Another  restriction  implied  in  the  term  midHoi, 
is  that  the  dclits  lo  be  set  ogiunst  each  other  must  be  due  in  the  same  right; 
thus  if  a  man  be  sued  us  cvccutor  for  the  debt  of  ids  testator,  he  cannot 
•ct  off  a  debt,  which  the  plaintitf  n)ay  owe  to  him  personally,  or  viev  trr»A. 

In  certain  cnsen  the  sct-oJf  must  Iw  |)lcaidcd,  and  where  it  is  intended  to 
give  it  in  evidence  under  the  general  i:>sue,  a  notice  must  be  given  with 
the  plea  of  the  (jencral  iswn:,  hpecifyiiij;  the  subject'mntler  of  the  sel-ofl^ 
that  the  plainiitf'may  come  pri-j>ared  tu  di$i»ute  it.  Sec  the  ciim;s  collected 
wSttmymUH.P.  148. 
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against  blm.  But  when  he  meant  to  distinguish  away  or 
palliate  tlie  charge,  it  was  always  usual  to  set  fortli  the  par- 
ticular facts  in  what  is  called  a  special  plea ;  which  was  ori- 
ginally intendetl  to  apprize  the  court  and  the  adverse  party 
of  die  nature  and  circumstances  of  the  defence,  and  to  keep 
the  taw  and  the  fact  distinct.  And  it  is  an  invariable  rule, 
that  every  defence  which  cannot  be  thus  specially  pleaded, 
may  be  given  in  evidence  upon  the  general  issue  at  the  trial. 
But  the  science  of  special  pleading  having  been  frequently  [  306-  J 
pervertetl  to  the  purposes  of  chicane  and  delay,  tlie  courts 
have  of  late  in  some  instances,  and  the  legislature  in  many 
more,  permitted  the  general  issue  to  be  pleaded,  which  leaves 
every  thing  open,  the  fact,  the  law,  and  the  equity  of  tlie 
case ;  and  have  allowed  special  matter  to  be  given  in  evi- 
dence at  the  trial.  And,  though  it  should  seem  as  if  much 
confusion  and  uncertainty  would  follow  from  so  great  a  re- 
laxation of  the  strictness  antiently  observedj  yet  experience 
lias  shewn  it  to  be  otherwise ;  especially  with  the  aid  of  a  new 
trial,  in  case  either  party  be  unfairly  surprized  by  the  other. 

2.  Special  pleas,  in  bar  of  the  plaintiff's  demand,  arc  very 
various,  according  to  the  circumstances  of  the  defendant's 
case.  As,  in  real  actions,  a  general  release  or  a  fine,  both 
of  which  may  destroy  and  bar  the  plaintiff's  title.  Or,  in 
personal  actions,  an  accord,  arbitration,  conditions  performed, 
nonage  of  the  defendant,  or  some  other  fact  which  precludes 
the  plaintiff  from  his  action  *.  A  Justification  is  likewise  a 
special  plea  in  bar ;  as  in  actions  of  assault  and  battery,  son 
assault  demesnet  that  it  was  the  plaintiff's  own  original  assault; 
in  trespass,  that  the  defendant  did  tlie  thing  complained  of  in 
right  of  some  office  which  warranted  him  so  to  do  j  or,  in  an 
action  of  slander,  that  the  plaintiff  is  really  as  bad  a  man  as 
tlie  defendant  said  he  was. 

Also  a  man  may  plead  the  statutes  of  limitation  *  in  bar; 
or  the  time  limited  by  certain  acts  of  parliament,  lieyond 
which  no  plaintiff  can  lay  his  cause  of  action.  This,  by  the 
stauile  of  32  Hen.  VIII.  c.2.  in  a  writ  of  right,  is  sixty  years  : 
iu  assises,  writs  of  entry,  or  other  possessory  actions  real,  of 
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the  seisin  of  one's  ancestors,  in  lands ;  and  either  of  their  seisin, 
or  one'a  own,  in  rents,  suits,  and  services  ;  ^^y  years :  and  in 
actions  real  for  lands  grounded  upon  one's  own  seisin  or  pos- 
session,, snch  possession  must  have  been  within  thtrty  years. 
By  statute  1  Mar.  st.  2.  c.5.  this  limitation  does  not  extend  to 
[_  307  3  any  suit  for  advowsons,  upon  reasons  gi\'en  in  a  former  chap- 
ter ^  But  by  the  statute  2lJac.L  c.2.  a  time  of  limitation 
was  extended  to  the  case  of  the  king ;  viz.  sixty  years  pre- 
cedent to  1 9  Feb.  1 623 '^^ ;  but,  this  becoming  ineffectual  by 
efflux  of  time,  the  same  date  of  limitation  was  fixed  by  statute 
9  Geo.  III.  c,  16.  to  commence  and  be  reckoned  backwards, 
from  the  time  of  bringing  any  suit  or  other  process,  to  recover 
the  thing  in  question ;  so  that  a  possession  for  sixty  years  is 
now  a  bar  even  against  the  prerogative,  in  tlerogation  of  the 
antient  maxim  "  ttullum  tcmptis  occwi-ii  regi"  By  another 
statute,  21  Jac.  [.  c.  16.  tvsenty  years  is  die  time  of  limitation 
In  any  writ  of  fbmiedon  :  and,  by  a  consequence,  hixnfy  years 
is  also  the  limitation  in  every  action  of  ejectment;  for  no  eject- 
ment can  be  brought,  unless  where  the  lessor  of  the  plaintiff 
is  entided  to  enter  on  the  lands  ^  and,  by  the  statute  21  Jac.  I. 
c  16.  no  entry  can  be  matle  by  any  man,  unless  within  twenty 
years  after  his  right  shall  accrue.  Also  all  actions  of  trespass, 
[qitare  clausumjrcgii,  or  otherwise,)  detinue,  trover,  replevui, 
account,  and  case,  (except  upon  accounts  between  merchants,) 
debt  on  simple  contract,  or  for  arrears  of  rent,  are  limited  by 
die  statute  last  mentioued  to  six  years  after  the  cause  of  action 
commenceil :  and  actions  of  assault,  menace,  battery,  mayhem, 
and  imprisonmcnl,  must  l>e  brought  widiin/a?//- years,  and  ac- 
tions for  words  wiUiiii  /tco  years  after  the  injury  committed.(15) 


*  See  pag.  250.  <  3  Intt.  189. 
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(15)  This  clnusc  of  the  statute  is  divided  into  three  parts;  the  words 
"  t^espast^  ^/torr  claiuum  /regit,  and  trcspa&s,"  in  the  first,  arc  confined  to 
actions  for  ircspo&ses  on  real  or  pcrttonul  property;  the  exception  in  the 
same  part  of  "  accounts  between  nicrtlianti,"  includcsi  only  mutual  cur- 
rent accounts  not  staled  and  baiancc  J;  but  wherever  there  arc  mntiud  open 
accounts  between  parties,  and  credit  has  been  given  for  any  item  within  six 
years,  this  is  neither  within  the  fcpeiiiic  exception  of  the  statute,  nor  the  stu- 
tute  itielf,  the  item  in  question  being  held  to  be  such  in  acknowledgment 
ol  n  subsisting  unsatisficil  debt,  as  tukei>  it  out;  ilie  word  "ca*e"  in  thi&  lint 
[mrt  inclmlcii  all  such  actions  as  ore  brought  for  the  special  damage  rcnult- 
inp  from  the  use  of  word*  not  actionable  in  thenuelves,  for  where  the 
words  are  not  in  Ihcmi^thcs  actionable,  the  tctioa  is  not  for  the  words, 
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And  by  the  statute  31  Eliz.  c.5.  nil  suits,  indicltnents,  and 
informations,  upon  any  penal  statutes,  where  any  forfeiture  is 

but  thecoasequence  of  them,  and  therefore  does  not  fall  within  die  lost 

part  of  the  clause;  this  also  inctudcs  actions  for  libels.  In  the  second 
part,  under  the  words  "  assault  and  batter)-,"  arc  included  actions  for  »e- 
ductioD  of  daughters,  and  criminal  conversation ;  this  flows  as  a  necessary 
consequence  from  the  decisions  which  have  detcnnineJ  these  actions  to 
be  trespass  and  not  case,  and  the  doubts  which  were  expressed,  were  prior 
to  those  decisions.  The  lairt  part  is  confined  to  actions  for  actionable 
words,  that  is,  in  the  strict  sense,  actions  of  slander. 

It  has  been  hinted  that  there  may  be  cases  of  simple  contracts  which 
have  lueen  entered  into  and  broken  more  than  six  years  before  the  action 
brought,  and  which  yet  arc  not  aflbctcd  by  the  statute  ;  these  arc  where 
there  is  evidence  of  a  subsequent  promise  to  pay  the  debt,  or  an  acknow- 
ledgment of  its  existence ;  and  they  stand  upon  strict  principle.  The  de- 
claration states  a  consideration,  a  promise,  and  a  breach,  the  plea  denies  a 
cause  of  action  within  six  years,  and  the  replication  affirms  it;  now  as 
nothing  ties  the  plaintitT  down  to  sustain  his  declaration  by  any  one  of  two 
promises,  rather  than  the  other,  (supposing  two  applicable  promises  to  have 
been  made,)  he  is  at  liberty  to  take  the  latest;  if  therefore  there  be  a  sub- 
sc(|ucnt  express  promise  made  within  six  years,  proof  of  that  wili  sustain 
the  replication,  and  it  will  apply  itself  to  the  promise  laid  in  the  declar- 
ation ;  and  there  must  be  the  same  result  from  a  mere  acknowledgment, 
because  from  that  acknowledgment  the  luw  will  raise  a  promise  in  all 
respects  of  the  same  import  as  an  express  promise.  The  true  way,  there- 
fore of  considering  these  cases  is  to  regard  them  not  as  exceptions  out  of 
the  statute,  but  ns  actions  brought  on  promises  made  within  six  years. 
And  that  this  is  so,  is  clear  from  this,  that  the  subsetjucnt  promise  or  ac- 
knowleilgment  must  always  be  of  such  a  nature  as  to  agree  with  that  laid 
in  the  declaration.  Thus,  suppose  an  executor  suing  upon  a  promise  tu 
the  testator,  and  the  statute  pleaded  and  rL-plietl  to,  a  subsequent  promise 
or  acknowledgment  to  the  executor  liimself  would  not  support  the  action, 
because  it  would  not  prove  the  declaration. 

It  will  be  observed  that  there  is  no  statutory  limitation  to  actions  on 
contracts  by  specialty ;  tlie  instrument  there  is  a  standing  solenm  testi- 
mony of  the  existence  of  the  contract,  and  therefore  the  case  is  not  within 
the  same  danger,  as  those  which  rest  merely  on  parol,  or  less  solemn 
authentication;  yet  even  here  some  regulation  has  been  felt  to  be  ncccs* 
smy;  and  therefore  where  a  party  sues  on  a  bond,  over  which  he  has  slum* 
bered  for  twenty  years,  and  tJiere  is  no  evidence  of  any  demand  of  pay- 
ment, or  any  payment  of  interest  or  acknowledgment  within  that  time, 
the  court  will  direct  the  jury  to  presume  that  in  point  of  fact  it  has  long 
ago  been  duly  paid. 

A  provision  is  made  by  the  statute  for  plainlifTs  who  at  the  time  of  the 
cause  of  action  accniing  may  be  labouring  under  any  disability  of  infancy, 
coverture,  insanity,  imprisonment,  or  absence  beyond  the  seas ;  these  have 
the  ionic  respective  periods  allowed  them  after  removal  of  the  disability. 
The  <  Ann.  c.  16.  enacts  the  same  where  a  defendant  is  beyond  the  seas  at 
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to  the  crown  alone,  sliall  be  sued  within  Iwo  yeai-s;  and  wliere 
the  forfeiture  is  to  a  subject,  or  to  the  crown  and  a  subject, 
witl:)in  one  year  after  the  offence  committed  (16),  unless  where 
any  oilier  time  is  specially  limited  by  the  statute.  Lastly,  by 
statute  lO&ll  W.  III.  c.l4,  no  writ  of  error,  scire  Jacias,  or 
other  suit,  shall  be  brought  to  reverse  any  judgment,  fine,  or 
recovery,  for  error,  unless  it  be  prosecuted  within  twenty 
years.  The  use  of  these  statutes  of  limitation  is  to  preserve 
the  peace  of  the  kingdom,  and  to  prevent  those  innumerable 
perjuries  which  might  ensue,  if  a  man  were  allowed  to  bring 
r  3Q9  T  an  action  for  any  injury  committed  at  any  distance  of  time. 
Upon  both  tliese  accounts  the  law  therefore  holds,  tliat  •*  i;i- 
**  tarsi  rcipuhlicae  id  sit  Jinis  litium:^*  and  upon  the  same 
principle  the  Athenian  laws  in  general  prohibited  all  actions 
where  the  injury  was  committed  ^;ftJ^  years  before  tlie  com- 
plaint was  made  *.  If  therefore  in  any  suit,  the  injury  or 
cause  of  action  happened  earlier  itian  the  period  expressly 
limited  by  law,  the  defendant  may  plead  the  statutes  of  limit- 
ations in  bar :  as  upon  an  assumpsiiy  or  promise  to  pay  money 
to  the  plaintiff,  the  defendant  may  plead  uon  assumpsit  infra 
sex  annos,  he  made  no  such  promise  within  six  years ;  which 
is  on  effectual  bar  to  the  complaint.  (17) 

'  Pott,  Ant,  b.  1.  c.  21. 


the  lime  of  the  cause  of  action  accruing.  In  both  cues  the  disability 
must  exist  at  the  time  of  the  cause  of  action  first  accruing ;  if  the  lime 
once  begins  to  run,  no  sitbscriutmt  impediment  will  stop  it.  The  lo  & 
II  W.3.  c,  H.  which  is  mentioned  in  the  text,  gives  jUve  years  after  the 
removal  of  any  such  diliability,  in  the  cases  to  which  it  applies. 

(le)  If  the  informer  fail  lo  sue  within  one  year»  then  by  the  saidc 
section  the  crown  has  iwo  years  to  sue  in  from  that  period. 

(17)  In  actions  upon  promises  there  will  very  commonly  be  three  periods 
to  be  considereJ,  that  of  the  promise  made,  the  performance  for  default  of 
which  the  action  h  brought,  and  the  injurious  consequence  to  the  piaintifl*. 
The  courts  have  determined  that  the  breach  of  the  promise  is  the  period  to 
reckon  from,  and  not  the  mailing  of  it,  or  llie  hnppcning  of  the  duouigc, 
for  it  is  the  breach,  which  gives  the  right  of  action.  See  Haillcy  v.  FavUener, 
3  U.  &  A.  288.,  and  Short  v.  M^Arthtf,  iM.  p.  626.  Hence  will  appear  colla- 
terally that  the  plea  of  non  auumptit  infra  tex  annoM  will  be  an  improper  plea 
in  all  cases  where  the  promise  was  to  do  a  future  act,  because  the  breach 
may  have  been  couimitted  within  six  years,  though  the  promise  was  made 
before;  and  therefore  it  is  more  safe  in  all  cases  to  plead  that  llic  cause  of 
action  tlid  not  accrue  within  six  yc«r>. 
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An  estoppel  is  likewise  a  special  plea  in  bar ;  whicli  hap- 
pens where  a  man  hath  done  some  act,  or  executed  some  deed, 
which  estops  or  precludes  him  from  averring  any  thing  to  the 
contrary.  As  if  tenant  for  years  (who  hath  no  freehold)  levies 
a  fine  to  another  person.  Though  this  is  void  as  to  strangers, 
yet  it  shall  work  as  an  estoppel  to  the  cognizor ;  for,  if  he  after- 
wards brings  an  action  to  recover  these  lands,  and  his  fine  is 
pleaded  against  him,  he  shall  thereby  be  estopped  from  saying, 
that  he  had  no  freehold  at  the  time,  and  therefore  was  incapa- 
ble of  levying  it. 

The  condltions'and  qualities  of  a  plea  (which,  as  well  as  the 
doctrine  of  estoppels,  will  also  hold  equally,  mutatis  mutandis, 
with  regard  to  other  parts  of  pleading,}  are,  1 .  That  it  be  single 
and  containing  only  one  matter ;  for  duplicity  begets  confusion. 
But  by  statute  4 & 5  Ann.  c-lG.  a  man  witli  leave  of  the  court 
may  plead  two  or  more  distinct  matters  or  single  pleas ;  as,  in 
an  action  of  assault  and  battery,  these  three,  not  guilty,  son 
ajsatt/^  t/tTOfWie,  and  the  statute  of  limitations.  (18)  2.  Tliatit 
be  direct  and  positive,  and  not  argumentative.  3.  That  it 
have  convenient  certainty  of  time,  place,  and  persons.  4.  Tliat 
it  answer  the  plaintiflPs  allegations  in  every  material  poinL 
5.  That  it  be  so  pleaded  as  U>  be  capable  of  trial. 

Special  pleas  are  usually  in  the  affirmative,  sometimes  in  [  309  ] 
the  negadve ;  but,  they  always  advance  some  new  fact  not 
mentioned  in  the  declaration ;  and  then  they  must  be  averred 
to  be  true  in  the  common  form,  —  "  and  this  he  is  ready  to 
"  verify."  —  This  is  not  necessary  in  pleas  of  the  general  issue; 
tliose  always  containing  a  total  denial  of  the  facts  before  ad- 
vanced by  the  other  party,  and  therefore  putting  him  upon  the 
proof  of  them. 


(18)  This  statute  does  not  extend  to  appeals  of  murder  or  Felony,  to 
indictments,  or  to  actions  or  inrormiitioa»  on  any  penal  statutes;  but  it  is 
extended  by  9  Ann.  c. 20.  tu  writs  i>r  mandamus,  and  inforniationg  in  the 
ii&turc  oi  quo  warranto.  The  court  will  not  grant  Ic&ve  to  plead  two 
matters  which  are  upon  the  face  of  them  iaconsistcnt,  as  non  auumptit  to 
the  whole  demand,  and  tender  of  part,  4T.  R.  194.;  nor  two  matters 
which  require  diHcrent  tri«U.  -.'BLR.  1157. 1207. 
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It  is  a  nile  in  pleading,  that  no  man  be  allowed  to  plead 
specially  such  a  plea  us  amounts  only  to  the  general  issue,  or 
a  total  denial  of  tlie  charge;  but  in  such  case  he  shall  be 
driven  to  plead  the  general  issue  in  terms,  whereby  tlie  whole 
question  is  referred  to  a  jury.  But  if  the  defendant,  in  an 
assise  or  action  of  trespass,  be  desirous  to  refer  the  validity  of 
his  title  to  the  court  rather  than  the  jury,  he  may  state  his 
title  specially,  and  at  the  same  t\me give  colour  to  the  plaintiff^ 
or  suppose  him  to  have  an  appearance  or  colour  of  title,  bail 
indeed  in  point  of  law,  but  of  which  the  jury  are  not  competent 
judges.  As  if  his  own  true  title  be,  that  he  claims  by  feoff- 
ment with  livery  from  A,  by  force  of  whicli  he  entered  on  the 
lands  in  question,  he  cannot  plead  this  by  itself,  as  it  amounts 
to  no  more  than  the  general  issue,  tml  tort^  nul  disseisin,  in 
assise,  or  not  guil/i/  in  an  action  of  trespass.  But  he  may  allege 
this  specially,  provide<l  he  goes  fartlier  and  says,  tliat  the 
plainlifF  claiming  by  cvlour  of  a  prior  deed  of  feoffment  without 
livery,  entered  ;  upon  whom  he  entered ;  and  may  then  refer 
himself  to  the  judgment  of  the  court  whicli  of  these  two  titles  is 
the  best  in  point  of  law '. 


When  tlie  plea  of  the  defendant  is  tlius  put  in,  if  it  does 
not  amount  to  an  issue,  or  total  contradiction  of  tlic  declaration, 
but  only  evades  it,  the  plaintiff  may  plead  again,  and  repfy  to 
the  defendant's  plea :  either  traversing  it ;  tliat  is,  totally  deny- 
ing it ;  as,  if  in  an  action  of  debt  upon  bond  the  defaidant 
[  310  ]  pleads  solvit  ad  diemy  that  he  paid  the  money  when  due,  here 
the  plaintiff  in  his  rejilicatioti  may  totally  traverse  tliis  plea,  by 
denying  that  the  defendant  paid  it :  or,  he  may  allege  new 
matter  ui  contradiction  to  the  defendant's  plea;  as  when  the 
defendant  pleads  wo  a-xard  made,  the  plaintiff  may  reply,  and 
set  forth  an  actual  awanl,  and  assign  a  breach  ^ :  or  the  repli- 
cation may  confess  and  avoid  the  plea,  by  some  new  matter  or 
distinction  consistent  with  the  plaintiff's  former  declaration ;  as, 
in  an  action  for  trespassing  upon  land  whereof  tlie  plaintiff  is 
seised,  if  the  defendant  shews  a  title  to  the  land  by  descent,  witl 
that  tlicrefore  he  had  a  right  to  enter,  and  gi%'es  colour  to  the 
plaintilU  the  plaintiff  may  either  traverse  and  totally  deny  the 
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fiict  of  the  descent ;  or  he  may  confess  and  avoid  it,  by  replying, 
that  true  it  is  that  such  descent  happened,  but  timt  since  the 
descent  the  defendant  himself  demised  the  lands  to  the  plain- 
tiff for  term  of  life.  To  the  replication  the  defendant  may  rejouit 
or  put  in  an  answer  called  a  rejuinder.  The  plaintiiF  may  an- 
swer the  rejoinder  by  a  sur-rejoinder ;  upon  which  the  defend- 
ant may  rebttt ;  and  the  plaintiff  answer  him  by  a  sur-rcbutter. 
Which  pleas,  replications,  rejoinders,  sur-rejoinders,  rebutters, 
and  sur-rebutters,  answer  to  the  exception  i-fph'catio,  duplication 
triplication  and  quadtvplicai to  o^  the  Roman  laws ''. 

The  whole  of  this  process  is  denominated  the  pleading ;  in 
the  several  stages  of  which  it  must  l>e  carefully  observed,  not 
to  depart  or  vary  from  the  title  or  defence,  which  the  party  has 
once  insisted  on.  For  tliis  (which  is  called  a  departure  m 
pleading)  might  occasion  endless  altercation.  Tlierefore  the 
replication  must  support  the  declaration,  and  the  rejoinder 
must  support  the  plea,  without  departing  out  of  it  As  in  the 
case  of  pleading  no  award  made,  in  consequence  of  a  bond  of 
arbitration,  to  which  the  plaintiff  replies,  setting  forth  an  actual 
award;  now  the  defendant  cannot  rejoin  that  he  hath  per^ 
formed  this  award,  for  such  rejoinder  would  be  an  entii'e  de- 
parture from  his  original  plea,  which  alleged  that  no  such 
award  was  made:  tlierefore  he  has  now  no  other  choice,  but  [  311  ] 
to  traverse  the  fact  of  the  replication,  or  else  to  demur  upon 
die  law  of  it. 

Yet  in  many  actions  the  plaintiff,  who  has  alleged  in  his 
declaration  a  general  wrong,  may  in  liis  replication,  afier  an 
evasive  plea  by  the  defendant,  reduce  that  general  wrong  to  a 
more  particular  certainty,  by  assigning  the  injury  afresh  with 
all  it's  specific  circumstances  in  such  manner  as  clearly  to  as- 
certain and  identify  it,  consistently  with  his  general  comj)iaint ; 
which  is  called  a  neuo  or  novel  assigmnetU.  As  if  the  plaintiff 
in  trespass  declares  on  a  breach  of  his  close  in  D ;  and  the 
defendant  pleads  that  the  place  where  the  injury  is  said  to  have 
happened  is  a  certain  close  of  pasture  in  D,  which  descended 
to  him  fj-om  B  his  father,  and  so  is  his  own  freehold ;  the 
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plaintifFmny  reply  and  assign  another  close  in  D,  specifying  tlie 

abuttals  and  boundaries,  as  the  real  place  of  the  injury '. 

It  hath  previously  been  observed  ^  that  duplicity  in  pleading 
must  be  avoided.  Every  plea  must  be  simple,  entire,  con- 
nected, and  confined  to  one  single  point :  it  must  never  be  en- 
tangled with  a  variety  of  distinct  independent  answers  to  the 
same  matter;  which  must  require  as  many  different  replies, 
and  introduce  a  multitude  of  issues  upon  one  and  tlie  some 
dispute.  For  this  would  often  embarrass  the  jurj',  and  some- 
times the  court  itself,  and  at  all  events  would  greatly  enhance 
the  expense  of  llie  parties.  Yet  it  frequently  is  expedient  to 
plead  in  such  a  manner  as  to  avoid  any  implied  admission  of  a 
fact,  which  cannot  with  propriety  or  safety  be  positively  af- 
firmed or  denied.  And  diis  may  be  done  by  what  is  called  a 
prolestafion :  whereby  the  party  interposes  an  oblique  allega- 
tion or  denial  of  some  fact,  protesting  (by  the  gerund  protes- 
iando)  that  such  a  matter  does  or  does  not  exist :  and  at  the 
same  time  avoiding  a  direct  affirmation  or  denial.  Sir  Etiward 
Coke  hath  defined'  a  protestation  (in  the  pithy  dialect  of  that 
[  312  ]  Bge)  to  be  "  an  exclusion  of  a  conclusion."  For  the  use  of 
it  is,  to  save  the  party  from  being  concluded  with  respect  to 
some  fact  or  circumstance,  whicli  cannot  be  directly  affirmed 
or  denied  without  falling  into  duplicity  of  pleading ;  and  which 
yet,  if  he  did  not  tlius  enter  his  protest,  he  might  be  deemed 
to  have  tacitly  waived  or  admitted.  Thus,  while  tenure  in  viU 
lenage  subsisted,  if  a  villein  had  brought  an  action  against  his 
lord,  and  the  lord  was  inclined  to  try  the  merits  of  the  demand, 
and  at  the  same  time  to  prevent  any  conclusion  against  him- 
self that  he  had  waived  his  signiory ;  he  could  not  in  lliis  case 
botli  plead  afiirmatively  that  die  plaintiff  was  his  villein,  and 
also  take  issue  upon  the  demand ;  for  tlien  his  plea  would  have 
been  douifUf  as  the  former  alone  would  have  tieen  a  good  bar 
to  tlie  action  :  but  he  might  liave  alleged  the  villenage  of  the 
plaintiff,  by  way  of  protestation,  ainl  tlieii  have  denied  tlie  de- 
mand. By  this  means  the  future  vassalage  of  die  plaintiff  was 
saved  to  the  defendant,  in  case  the  issue  was  found  in  his  (tiie 
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defendant's)  trtvoiir  '"  :  for  the  protestation  prevented  that  con- 
chision,  which  would  otherwise  have  resuhed  from  the  rest  of 
his  defence,  that  he  had  enfranchised  the  plaintiff" ;  since  no 
villein  could  maintain  a  civil  action  against  his  lord.  So  also 
if  a  defendant,  by  way  of  inducement  to  the  point  of  his  de- 
fence, alleges  (among  other  matters)  a  particular  mode  of  seisin 
or  tenure,  which  the  plaintiff  is  unwilling  to  admit,  and,  yet 
desires  to  take  issue  on  the  principal  point  of  the  defence,  he 
must  deny  the  seisin  or  tenure  by  way  of  protestation,  and  then 
traverse  the  defensive  matter.  So  lastly,  if  an  award  be  set 
forth  by  the  plaintiff,  and  he  can  assign  a  breach  in  one  part 
of  it,  {viz.  the  non-payment  of  a  simi  of  money,)  and  yet  is 
afraid  to  admit  the  perfornmnce  of  the  rest  of  the  award,  or  to 
aver  in  general  a  non-perfonnance  of  any  part  of  it,  lest  some- 
thing should  appear  to  have  been  performed ;  he  may  save  to 
himself  any  advantage  he  might  hereafter  make  of  the  general 
non-performance,  by  alleging  that  by  protestation ;  and  plead 
only  the  non-payment  of  the  money  °. 

In  any  stage  of  the  pleadings,  when  either  side  advances  or  [  313  ] 
afifirms  any  new  matter,  he  usually  (as  was  said)  avers  it  to  be 
true;  '*  and  this  he  is  ready  to  verify,"  On  the  other  hand, 
when  either  side  traverses  or  denies  the  facts  pleaded  by  his 
antagonist,  he  usually  tenders  an  issue,  as  it  is  called ;  the  lan- 
guage of  which  is  different  according  to  the  party  by  whom 
die  issue  is  tenilered  j  for  if  the  traverse  or  denial  comes  from 
the  defendant,  the  issue  is  tendered  in  this  manner,  *'  and  of 
*'  this  he  puts  himself  upon  the  country,"  thereby  submitting 
himself  lo  the  judgment  of  his  peers  ^ :  but  if  the  traverse  lies 
upon  the  plaintiff,  he  tenders  the  issue,  or  prays  the  judgment 
of  the  i>eers  against  the  defendant  in  another  form ;  thus :  "  and 
*'  this  he  prays  may  be  inquired  of  by  the  country." 

But  if  either  side  (as,  for  instance,  the  defendant)  pleads  a 
special  negative  plea;  not  traversing  or  denying  any  thing  that 
was  before  alleged,  but  disclosing  some  new  negative  matter; 
as,  where  the  suit  is  on  a  bond,  conditioned  to  perform  an 
award,  and  the  defendant  pleads,  negatively,  that  no  award 
was  made^  he  tenders  no  issue  upon  this  plea  ;  because  it  does 
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^el  nppear  whether  tlie  fact  will  be  clisputed,  the  plaintiA' 
liaving  yet  asserted  the  ex^istence  of  any  award ;  but  when 
pkmtiff  replies,  and  sets  forth  an  actual  specific  award,  if 
the  defendant  traverses  the  replica tion,,  and  denies  the 
Jig  of  any  such  award,  he  then,  and  not  before,  tenders  an 
i  to  the  plaintiff.     For  when  in  the  cour^  of  pleading  they 
e  to  a  point  which  is  aflirnied  on  one  side,  and  denied  on 
ktlier,  they  are  then  said  to  be  at  issue  [  aJl  their  debate 
t  last  contracted  into  a  single  point,  which  must  now 
^H,rmined  either  in  favour  of  the  plaintifi"  or  of  the  de- 
nt. 
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CHAPTER     THE    TWENTY-FIRST. 

OF    ISSUE   AND   DEMURRER. 

TSSUEl,  twiiuSf  Ijeing  the  end  of  all  the  pleadings,  is  the 
fourth  part  or  stage  of  an  action,  and  is  either  u)K>n  matter 
AtflaWf  or  matter  ofyrtc/. 

An  issue  upon  matter  of  law  is  called  a  demurrer .-  and  it  con- 
fesses the  facts  to  be  true,  as  statetl  by  the  opposite  party;  {] ) 
but  denies  thai,  by  the  law  arising  upon  those  facts,  any  injury 
is  done  to  the  plaintiff^  or  that  the  defendant  has  made  out  a 
legitimate  excuse ;  according  to  the  party  which  first  demurs, 
demora/nt\  rests  or  abides  ujjon  the  point  in  question.  As,  if 
the  matter  of  the  plaintifiTs  comphiint  or  declaration  be  insuf- 
ficient til  law,  as  by  not  assigning  any  suificient  trespass,  then 
the  defendant  demurs  to  the  declaration :  if,  on  die  other  hand, 
the  defendant's  excuse  or  plea  be  invalid,  as  if  he  pleads  that 
he  committed  the  ti'cspass  by  autliority  from  a  stranger,  without 
making  out  the  stranger's  right ;  here  the  plaintiff  may  demur 
in  law  to  the  plea :  and  so  on  in  every  other  part  of  the  pro- 
ceedings, where  either  side  perceives  any  material  objection  in 
point  of  law,  upon  which  he  may  rest  his  case. 

The.  form  of  such  demurrer  is  by  averring  the  declaration 
or  plea,  the  replication  or  rejoinder,  to  be  insufficient  in  law 
to  maintain  the  action  or  die  defence;  and  therefore  praying  [  315  ] 
judgment  for  want  of  sufficient  matter  alleged  V  Sometimes 
demurrers  are  merely  for  wantof  sufficientybntt  in  die  wnt  or 
declaration.      But  in  case  of  exceptions  to  the  form  or  manner 

•  Append.  No.  III.  §  e. 

(1)  The  demurrer  confessea  only  such  facte  as  are  properly  pleaded,  and 
are  material  to  the  issue. 
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of  pleading,  ihe  party  demurring  must  by  statute  2"  Ellz.  c.  5. 
and  4&5  Ann.  c.l6.  set  fortlv  the  causes  of  his  demurrer,  or 
wherein  lie  npprehenils  the  deficiency  to  consist.  (2)  And 
upon  either  a  gcnnaf,  or  such  a  irpcnnl  demurrer,  the  opposite 
party  must  aver  it  to  be  sufficient,  which  Is  called  a  joinder  in 
demurrer  •»,  and  then  the  parties  are  at  issue  in  point  of  law. 
Which  issriein  law,  or  demurrer,  the  judges  of  the  court,  before 
which  the  action  is  brought,  must  determine. 

An  issue  of  fact  is  where  the  fact  only,  and  not  the  law,  is 
disputed.  And  when  he  that  denies  or  traverses  die  fact 
pleaded  by  his  antagonist  has  tendered  the  issue  thus :  *'  and 
"  this  he  prays  may  be  iiKpiired  of  by  the  country;"  or,  *'and 
"  of  this  he  puts  himself  upon  the  country;"  it  may  immetli- 
ately  be  subjoined  by  the  other  party,  ♦'  and  the  said  A.  B. 
"  doth  the  like."  Which  done,  the  issue  is  said  to  be  joined, 
both  parties  liaving  agreed  to  rest  the  fate  of  the  cause  upon 
the  truth  of  the  fact  in  question '.  And  this  issue  of  fact  must, 
generally  speaking,  be  determined,  not  by  the  judges  of  the 
court,  biu.  by  some  other  metl)od;  the  principal  of  which 
methods  is  that  by  the  country,  perpaiSf  (in  h&\m per patriani,) 
that  is,  by  jury.  Which  establishment  of  different  tribunals 
for  dtnermining  these  different  issues,  is  in  some  measure 
agreeable  to  the  course  of  justice  in  the  Roman  republic,  where 
the  Jmliccs  otdhiarii  determined  only  questions  of  fact,  but 
questions  of  law  were  referreil  to  the  decisions  of  the  centumviri'^. 

But  here  it  will  be  proper  to  observe,  that  during  the  whole 
of  these  proceedings,  from  the  time  of  the  defendant's  appear- 
ance in  oljedience  to  the  king's  writ,  it  is  necessary  that  both 
r  316  1  *^*^  I'arties  be  kept  or  amtinned  in  court  from  day  to  day  tiU 
the  final  deierniination  of  the  suit.  For  the  court  can  deter- 
mine nothing,  unless  in  the  presence  of  both  the  parties,  id 
person  or  by  their  attornies,  or  upon  default  of  one  of  them, 
after  his  original  appearance  and  a  time  prefixed  for  his  ap- 
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(2)  He  must  not  merely  show  the  kind  of  fault,  but  the  specific  fault  of ' 
which  he  cnmplain« ;   it  woiitd  not  be  enough  to  say  that  the   plea  w 
dunble,  but  he  must  show  wherein  the  duplicity  con»nt!i. 
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jxjarance  in  court  again.  Therefore  in  tiie  cotii'be  vf  pleftding, 
if  either  party  neglects  to  put  in  Kis  declaration,  pica,  replica- 
tion, rejoinder,  and  the  like,  within  the  times  nllotted  by  (he 
standing  rules  of  the  court,  the  pkiintiff',  if  tlie  oniistiion  he  his, 
is  said  to  be  nonsuit^  or  not  to  follow  and  pursue  liis  complaint, 
and  shall  lose  the  l)enefit  of  his  writ :  or,  if  llie  negligence  he 
on  the  side  of  the  defendant,  judgment  may  be  had  against 
him,  for  such  his  detiiult.  And,  after  issue  or  demurrer 
joined,  as  well  as  in  some  of  the  previous  stages  of  proceeding* 
a  day  is  continually  given  and  entered  upon  the  record,  for  tbe 
paities  to  appear  on  from  lime  to  time,  as  the  exigence  of  the 
case  may  require.  The  giving  of  this  day  is  calletl  tlie  coutitm- 
arici\  because  ihereby^hc  proceedings  are  continued  without  in- 
terruption from  one  adjournment  to  another.  If  these  continu- 
ances are  omitietl,  the  cause  is  thereby  discontinued,  and  the 
defendant  is  discharged  sine  die,  without  a  day*  tor  tliis  turn  : 
for  by  Ills  appearance  in  court  he  has  obeyed  the  command  of 
the  king's  writ ;  and,  uidess  he  be  adjourned  over  to  a  day  cer- 
tain, he  is  no  longer  bound  to  attend  upon  that  summons  ;  but 
he  must  be  warned  airesli,  and  the  whole  must  begin  dc 
novo.  (3) 

Now  it  may  sometimes  happen,  that  after  the  defendant  has 
pleaded,  nay,  even  after  issue  or  demurrer  joined,  there  may 
have  arisen  some  new  matter,  which  it  is  (iropcr  for  the  defend- 
ant to  plead  ;  as,  that  the  plaintiff,  being  a  feme-sole,  is  since 
married,  or  that  she  has  given  the  defeiulant  a  release,  and  the 
like :  here,  if  the  defendant  takes  advantage  of  this  new  matter, 
as  early  as  he  possibly  can,  viz.  at  the  day  given  for  his  }iext 
appearance,  he  is  permitted  to  pleatl  it  in  what  is  called  a  plea 
puis  darrein  conlintrnju-ey  or  since  the  last  adjournment. 
For  it  would  be  unjust  to  exclude  him  from  the  benefit  of  this  [  ^17  ] 
new  defence,  which  it  was  not  in  his  power  to  make  when  he 
pleiuled  the  former.  But  it  is  dangerous  to  rely  on  such  a 
piejt,  without  due  consideration ;  for  it  confesses  the  mutter 
which  was  liefore  in  dispute  between  the  parties '.     And  it  is 

«  Cro-EUi.  49. 


(5^  But  ihe&c  continuanccj  are  now  become  mere  timtter  of"  rom,  iwd 
may  be  entered  at  aiiy  timi'j  to  make  the  record  complete. 
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not  allowed  to  be  put  in,  if  any  continuance  has  intervened  be- 
tween the  arising  of  this  fresh  matter  and  the  pleading  of  it  t 
for  then  the  defendant  is  gu'i\ly  of  neglect,  or  laches^  and  is 
supposed  to  rely  on  the  merits  of  his  former  plea.  Also  it  is 
not  allowed  after  a  demurrer  is  determined,  or  verdict  given ; 
because  then  relief  may  be  had  in  another  way,  namely,  by 
writ  of  atulita  querela^  of  which  hereafter.  And  these  pleas 
puis  darrein  continuance^  wiien  brought  to  a  demurrer  in  law 
or  issue  of  fact,  shall  be  determined  in  like  manner  as  other 
pleas.  (4) 

We  have  said,  that  demurrers,  or  questions  concerning  the 
sufficiency  of  the  matters  alleged  in  the  pleadings,  are  to  be  de- 
termined by  the  judges  of  the  court,  upon  solemn  argument  by 
counsel  on  both  sides,  and  to  that  end  a  demurrer-book  is  made 
up,  containing  all  the  proceedings  at  length,  which  are  after- 
wards entered  on  record:  and  copies  thereof^  called  paper- 
books,  are  delivered  to  the  judges  to  peruse.  The  record  ^  is 
a  history  of  the  most  material  proceedings  in  the  cause  entered 
on  a  parchment  roll,  and  continued  down  to  the  present  time; 
in  which  must  be  stated  tlie  original  writ  and  summons,  all 
the  jileadings,  the  declaration,  view,  or  oyrr  prayed,  the  impar- 
lances, plea,  replication,  rejoinder,  continuances,  and  whatever 
liirther  proceedings  have  been  had ;  all  entered  verbatim  ou 
the  roll,  and  also  the  issue  or  demurrer,  and  joinder  therein. 


I 


These  were  formerly  all  written,  as  indeed  all  public  pro- 
ceetlings  were,  in  Norman  or  law  French,  and  even  the  argu- 
inenLs  of  die  counsel  and  decisions  of  the  court  were  in  the 
same  barbarous  dialect.  An  evident  and  shameftd  batlgc,  it 
must  be  owned,  of  tyranny  ami  foreign  servitude ;  being  inlro- 
C  318  J  duced  under  the  auspices  of  William  the  Norman,  and  his 
sons :  whereby  the  ironical  observation  of  the  Roman  satirist 
came  to  be  literally  verified,  that  «  Gallia  causidicos  doaut  fa- 

'  Appendix,  No.  II.  §  •!.     No.  III.  $  6. 


(4)  This  plea  it  ib  tjnjterative  upon  the  court  to  rccdTr,  but  then  it  b  in 
aoiiic  rc&pccU  treated  ii»  a  dilittnn  plea,  and  mu&t  be  verified  on  ONth,  he. 
fore  it  can  be  filud.     Pmo  v  HaHeUt  '■i  Wil».  157. 
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*^  aiuda  lirifatirios^."  'I'his  cnntimietl  till  the  rirign  <»t'  Kd- 
wartl  III.;  who,  hjivinj^  emplayefl  his  anus  siicccssriiUy  in 
subduiug  the  crown  of  France,  tJiought  it  unbeseeming  tlie  dig- 
nity of  the  victors  to  use  any  longer  the  hugna^c  of  a  van- 
quished country.  By  a  statute,  therefore,  passetl  in  the 
thirty-sixth  year  of  his  reign  '*,  it  was  enacted,  that  for  the  future 
all  plefus  should  he  pleaded,  shewn,  defended,  answered,  de- 
bated, and  judgetl  in  the  Englisli  tongue;  hut  he  entere<I  and 
enrolled  in  Latin.  In  like  manner  as  don  Alonso  X.  king  of 
Castile,  (the  great-grandfather  of  our  Edward  III.)  obliged 
his  subjects  to  use  the  Castilian  tongue  in  all  legfd  proceed- 
ings'; and  as,  in  1286,  the  German  language  was  established 
in  the  courts  of  the  empire".  And  perhaps  if  our  legislature 
had  then  directed  that  the  writs  themselves,  whicli  are  man- 
dates from  the  king  to  his  subjects  to  perform  certain  acts,  or 
to  appear  at  certain  places,  should  have  been  frnnjed  in  the 
Engltsh  language,  according  to  the  rule  of  our  antient  hiw  ', 
it  had  not  been  very  improper.  But  the  record  or  enrolment 
of  those  writs  and  the  proceedings  thereon,  which  was  calcu- 
iated  for  the  benefit  of  posterity',  wa^  more  serviceable  (beciiu.se 
more  durable)  in  a  dead  and  immutable  language  than  in  any 
flux  or  living  one.  The  practiscrs,  liowewr,  Ix.'ing  used  to 
the  Norman  huiguage,  and  iherefbre  imagining  they  could  ex- 
press their  thoughts  more  aptly  and  more  concisely  iii  that 
than  in  any  other,  still  continued  to  take  their  notes  iji  law 
French;  and  of  course,  when  those  notes  came  to  be  fiublished, 
under  the  denomination  of  reports,  they  were  printed  in  that 
barbarous  dialect;  which,  joined  to  the  additional  terror.s  of 
a  Gothic  black  letter,  has  occ^uiioned  many  a  student  to  throw 
away  his  Plowden  and  Littleton,  without  venturing  to  attack  a 
page  of  them.  And  yet  in  reality,  upon  a  nearer  :u.'t|iuiintance, 
they  would  have  found  nothing  very  (brmklable  in  the  language; 
which  differs  in  it's  grammar  and  orthography  as  much  from  [  319  ] 
the  modern  French,  as  the  diction  of  Chaucer  aiul  Gower 
iloes  from  that  of  Addison  and  Pope.  Besides,  as  the 
English  antl  Norman  languages  were  concurrently  used  by 
our  ancestors  for  several  centuries  tt^ether,  the  two  idioms 

(  Jm.  XV.  11 1,  "  Mod.  Ua.  Hist.  xiix.  S3J. 

h  r.  15.  '  Mirr,  c.  1.  5  -• 

'  Mod.  Un.  Hid.  >i.  SI  I. 
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have  iiatiirftlly  assimilated,  and  mutually  borrowed  from  each 
other  :  for  which  reason  the  grammatical  construction  of  each 
is  so  very  much  the  same,  that  I  apprehend  nn  Englishman 
(with  a  week's  preparation)  would  undertand  the  laws  of 
l^ormandy,  collected  in  their  grami  coushtmiet-y  as  well  if  not 
better  than  a  Frenchman  bred  witliin  the  walls  of  Paris. 


The  Latin^  which  succeeded  the  French  for  the  entry  and 
enrolment  of  pleas,  and  which  continued  in  use  for  four  cen- 
turies, answers  so  nearly  to  the  English  (oftentimes  word  for 
word)  that  it  is  not  at  all  sui-prising  it  should  generally  be 
imagined  to  be  totally  fabricated  at  home,  with  little  more  art 
or  trouble,  than  by  adding  RomaiL  terminations  to  English 
words.  Wliereas  in  reality  it  is  a  very  universal  dialect, 
spread  throughout  all  Europe  at  the  irruption  of  the  northern 
nations,  and  particularly  accommodateil  and  moulded  to 
answer  all  the  purj>oses  of  the  lawyers  with  a  peculiar  exact- 
ness and  precision.  This  is  principally  owing  to  the  simpli- 
city, or  (if  the  reader  pleases)  the  poverty  and  baldness  of 
it's  texture,  calculated  to  express  the  ideas  of  mankind  just 
OS  they  arise  in  the  human  mind,  without  any  rhetorical  flou- 
rishes, or  perplexed  ornnnients  of  style :  for  it  may  l>e 
observed,  tliat  those  laws  and  ordinances,  of  public  as  well  as 
private  communities,  are  generally  the  most  easily  understood, 
where  strength  and  perspicuity,  not  harmony  or  elegance  of 
expression,  have  been  principally  consulted  in  compiling 
tliem.  Tliese  northern  nations,  or  rather  their  legislators, 
though  tliey  resolved  to  make  use  of  the  Latin  tongue  in 
promulging  their  laws,  as  being  more  durable  and  more 
generally  known  to  their  conquered  subjects  than  their  own 
Teutonic  dialects,  yet  (either  through  choice  or  necessity) 
have  frequently  intermixed  therein  some  words  of  a  Gothic 
original,  which  is,  more  or  less,  the  case  in  every  country  of 
[  320  ]  Europe,  anil  therefore  not  to  be  imputed  as  any  peculiar 
blemish  in  our  English  legal  latinity  ".  The  truth  is,  what  is 
generally  denomiimted  law>latin  is  in  reality  a  mere  tedinical 

"  Tbe  following  •rntencc,  "  $k  ifui*  may  meet  with  it  Binong  othcn  of  Um] 

"  tul  battalia  curie  ma  erierit,  if  any  one  MnM   itainp,  in  the   Uwi  of  ttte    Bur^- 1 

**  goea  out  of  hit  owu  court  to  fight,"  gandkni  oa  th*  ranu'ncnt,  ln'fore 

Jjj;c,  majr  rnite  ■  smiU  in  iJm  ttudont  as  vnd  of  lh«  flfUi  cvntury.     (Aid.  1.  «,  5. 

tt  fUming  mocicrn  anglicisin ;    but  h»  h--) 
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lart{(uage,  calculated  for  eternal  duration,  rmd  t-asy  to  be  ap- 
nrehendcd  both  in  present  and  future  limes ;  and  on  those 
accounts  best  suited  to  preserve  those  memorials  wliic})  are 
intendetl  for  perpetual  rules  of  action.  The  rude  pyramids 
of  Egypt  have  endured  from  the  earliest  a^es,  while  tlie  more 
modern  and  more  el^ant  structures  of  Attica,  Rome,  and 
Palmyra,  have  sunk  beneath  the  stroke  of  time. 

As  to  the  objection  of  locking  up  the  law  in  a  strange  and 
unknown  tongue,  this  is  of  little  weight  with  regard  to  re- 
cords, which  few  have  occasion  to  read  but  such  as  do,  or 
ought  to,  understand  the  rudiments  of  Latin.  And  besides  it 
may  be  observed  of  the  law-latin,  as  tlie  very  ingenious  sir 
John  Davis  "  observes  of  the  law-french,  **  that  it  is  so  very 
"  easy  to  be  lejirned,  that  the  meanest  wit  that  ever  came  to 
**  the  study  of  die  law  doth  come  to  understand  it  almost 
*'  perfecdy  in  ten  days  without  a  reader." 

It  is  true  indeed  that  the  many  terms  of  art,  with  which 
the  law  abounds,  are  sufliciently  harsli  when  ladnized,  (yet 
not  more  so  than  those  of  other  sciences,)  and  may,  as  Mr, 
Seltlen  observes  °,  give  offence  "  to  some  grammarians  of 
"  squeamish  stomachs,  whti  would  rather  chuse  to  live  in 
"  ignorance  of  things  the  most  useful  and  important,  than  to 
*'  have  Uieir  deliciite  ears  wounded  by  the  use  of  a  word  un- 
*'  known  to  Cicero,  Sallust,  or  the  other  writers  of  the 
"  Augustan  age."  Yet  this  is  no  more  than  must  unavoid- 
ably happen  when  tilings  of  modem  use,  of  which  the  Romans 
had  no  idea,  iuid  consequently  no  phrases  to  express  them, 
come  to  be  tleUveretl  in  the  Latin  tongue.  It  woidd  puzzle 
tiie  most  classical  scholar  to  find  an  appellation,  in  his  pure  [  32 1  ] 
latinity,  for  a  constable,  a  record,  or  a  deed  of  feoffment ;  it  is 
therefore  to  be  imputed  as  much  to  necessity,  as  ignorance, 
that  they  were  stiled  in  our  forensic  dialect  cottsiabulariiiSy  re~ 
ruidum^  and  fcofl'amcntum.  Thus  again,  another  uncouth 
word  of  our  anticnt  laws,  (for  I  defend  not  die  ridiculous 
barbarisms  sometimes  introduced  by  the  ignorance  of  modaii 
practisers,)  the  substantive  murdrum,  or  the  verb  murdrarcy 
however  harsh  and  uuclassical  it  may  seem,  was  necessarily 

"  Tref.  Rep.  "  Trel.  ad  Ladnut. 
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•Vanied  to  express  a  particular  offence ;  since  no  other  word 
in  l>eing,  occidcrc,  hilarficere^.  luxarej  or  the  like,  was  sufli- 
cteiit  to  express  the  intention  of  the  criminal,  or  qiio  animu 
the  act  was  ptrpetnUed ;  and  therefore  by  no  means  came 
up  to  the  notion  of  murder  at  present  entertained  by  our 
law  ;  viz.  a  killing  icith  malice  afmethought.  (5) 


P 


A  SIMILAR  necessity  to  tliis  produced  a  similar  effect  at 
By^antiitiTi,  wlien  the  Runinn  laws  were  turned  into  Greek 
for  die  use  of  the  orientui  emjjire  ;  for,  without  any  regard  io 
Attic  elegiuvce,  the  lawyers  of  the  imperial  courts  made  no 
scruple  to  translate ^/V/t*2  commissarioSy  ftitinafjLfjLKrauqufg^;  cu- 
biculuiHt  x»§«xX6iov  "^ ;  Jilium-J'aviilias,  cra<4a-<^a/j(,iXia;  ' ;  re- 
piulium^  ^s»«5iov  ' ;  compromissttmy  xofj.vqo[j.Kr(rov ' ;  rcverentia  et 
ohscqiiium,  piueqevna  xai  o^cexmiov  ";  and  the  like.  They  stu- 
tlied  more  die  exact  and  precise  import  of  the  words,  than  the 
neatness  and  delicacy  of  their  cadence.  And  my  academical 
renders  will  excuse  me  for  suggesting,  that  the  terms  of  tlie 
law  are  not  more  numerous,  more  uncouth,  or  more  dilhcult 
la  be  explained  by  a  teaclier,  than  those  of  logic,  ])hysics, 
and  Uie  whole  circle  of  Aristotle's  pliilosophy,  nay  even  of 
the  politer  arts  of  architecture  and  its  kiiidrctl  studies,  or  the 
science  of  rhetoric  itself.  iy\r  Thomas  More's  famous  legal 
question  **  contains  in  it  nothing  more  difficult,  llian  the  dc- 
t  322  ]  finiliou  which  in  his  time  the  philosoi>hers  currently  gave  of 
tlieir  materia  prima,  the  groundwork  of  all  natural  know- 
ledge; that  it  is  *'  iieqtie  quid,  neque  quatUum,  neque  quale, 
"  neqttc  aliquid  eormn  quibtts  ens  determituttur  "  or  it's  sub- 
setpient  explanation  by  A<lrinn  Heereboord,  who  assures  us  * 
that  "  materia  prima  turn  est  corpus,  neque  per  formam  cor- 
"  poreitatis,  neqtie  per  simplicem  essnitiam :  est  tamen  ens,  et 
*'  quidcm  substantia,  liect  incomjilda ;  habctqiic  actum  ex  sc 
**  entitalivttmj  et  si/ntd  est  potentia  stttyectiva."  The  Uiw, 
therefore,  with  regard  to  its  technical  phrases,  sUuuls  upon 
the  same  footing  with  other  studies,  nntl  requests  only  the 
same  indulgence. 


►  Nov.  1.  c.  I. 

*<  Nov.  8.  edict.  Coiutantirtop. 

'  JVw.  117.  c.  I. 

'  lUd.  c.  8. 


'  Nov.  8i.  c.  J  I. 
•  Xm.  78.  e.i. 


is)  Sec  Vol.  IV.  p.  195.  for  the  nrigionl  ntctininp  of  the  word  muninnn. 
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This  technical  Lathi  continued  in  use  from  the  time  of  it's 
first  introduction,  till  the  subversion  of  our  antient  constititiiou 
under  Cromwell ;  when  among  many  other  innovations  in  llie 
law,  some  for  the  better  and  some  for  the  worse,  die  hmjiuaire 
of  our  records  was  alteretl  and  turned  into  English.  But, 
at  the  restoration  of  king  Churles^  this  novelty  was  no  longer 
countenanced  \  the  practisers  finding  it  very  <!ifficuit  to  express 
themselves  so  concisely  or  significantly  in  any  ot}ier  language 
but  the  Latin.  And  thus  it  continued  without  any  sensible 
inconvenience  till  about  the  year  1730,  when  it  was  again 
thought  proper  that  the  procee<lings  at  law  should  be  done 
into  English,,  and  it  was  accordingly  so  ordered  by  stiUiitc 
l-Geo.n.  c.26.  This  provision  was  made,  according  to  the 
jireamble  of  the  statute,  that  the  common'  people  might  have 
knowledge  and  understanding  of  what  was  alleged  or  done 
for  and  against  them  in  the  process  and  pleadings,  the  judg- 
ment and  entries  in  a  cause.  Which  purpose  has,  I  fear,  not 
been  answeretl;  being  apt  to  suspect  that  the  people  are  now, 
alter  many  years  experience,  altogether  as  ignorant  in  matters 
of  law  as  before.  On  the  other  hand,  these  inconveniences 
iiave  already  arisen  from  the  alteration  ;  that  now  many  clerks 
and  attorneys  are  hardly  able  to  read,  much  less  to  under- 
stand, a  record  even  of  so  modern  a  date  as  the  reign  of 
CiL'orge  the  first.  And  it  has  much  enhanced  the  expense  of 
itll  legal  proceedings  :  for  since  the  practisers  arc  confined  (for 
the  sake  of  the  stamp  duties,  which  are  thereby  considerably  [  323  ] 
increased)  to  write  only  a  stated  number  of  words  in  a  sheet  j 
and  as  the  English  language,  through  the  multitude  of  it's 
particles,  is  much  more  verbose  than  the  Latin  \  it  follows, 
dial  the  number  of  sheets  must  be  very  mucli  augmented  by 
the  change  ".  The  translation  also  of  technical  phrases,  and 
the  names  of  writs  and  other  process,  were  found  to  be  so 
very  ridiculous  (a  writ  of  nis.i  prius^  quarc  impaUi,ferifaciaSf 
habeas  corpus^  and  the  rest,  not  being  capable  of  an  English 
dress  Mrith  any  degree  of  seriousness)  that  in  two  years  time 
it  was  found  necessary  to  make  a  new  act,  eCJeo.  IL  cl4". ; 
wliicli  allows  all   technical  words  to  continue  in  the  usual 

'   For    ittstanci',    iIicm:    tliruc   words,     converted  into  seven,'*  «ccardtnir  to  the 
"  tetunitmn  /ormam  ttaluti,"  arc  now     "  funit  of  tJie  statute." 
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language,  aiui  has  thereby  almost  defeated  every  beneficial 
purpose  of  the  former  statute. 

"What  is  said  of  the  alteration  of  language  by  the  statute 
4 Geo.  II.  c. 26.  will  hold  equally  strong  with  respect  to  live 
prohibition  of  using  the  nntient  immutable  court  hand  m 
writing  the  I'ecords  or  other  legal  proceedings  ;  whereby  the 
reailing  of  any  record  that  is  fifty  years  old  is  now  become 
the  object  of  science,  and  calls  for  the  help  of  an  antiquarian. 
But  tlmt  branch  of  it,  which  forbids  the  use  of  abbreviations, 
seems  to  be  of  more  solid  advantage,  in  dehvering  such  pro- 
ceedings from  obscurity :  according  to  the  precept  of  Justi- 
nian *  ;  "  ne  per  script  warn  aliqita  fiat  in  postatim  duhitatio^ 
"  jttbemm  non  per  siglonim  captiones  et  compendiosa  enigmetta 
*'  ijusdcm  codicis  tcxtuni  cofiscribif  sed  per  litaanan  consc- 
"  qtitntiam  explanari  concedimusJ"  But,  to  return  to  our 
demurrer. 

When  the  substance  of  the  record  is  completed,  and  co- 
pies are  delivered  to  the  judges,  the  matter  of  law  upon  which 
the  demurrer  is  grounded  is  upon  solemn  argument  deter- 
mined by  the  court,  and  not  by  any  trial  by  jury ;  and  judg- 
ment is  thereupon  accordingly  given.  As,  in  an  action  of 
trespass,  if  the  defendant  in  his  plea  confesses  tlie  fact,  but 
[  324  ]  justifies  it  fflj«ai>cHa//wws,  for  tliat  he  was  hunting;  and  to  this 
the  plaintiff  demurs,  tliat  is,  he  admits  the  truth  of  the  plea, 
but  denies  the  justification  to  be  legal :  now,  on  arguing  this 
demurrer,  if  the  court  be  of  opinion,  that  a  man  may  not  jus- 
tify trespass  in  hunting,  they  will  give  judgment  for  the  plain- 
tiff; if  they  iliink  that  he  may,  then  judgment  is  given  for 
the  defendant.  Thus  is  an  issue  in  law,  or  demurrer,  dis- 
posed oC 

An  issue  of  fact  takes  up  more  form  and  preparation  to 
settle  it ;  for  here  the  truth  of  the  matters  alleged  must  be 
.soleninly  examined  and  established  by  pro|^r  cvi<lcncc  in  tljc 
channel  prescribed  by  law.  To  which  examination  of  facts, 
the  name  of  trial  is  usually  confined,  which  will  be  treattxl 
of  at  large  in  the  two  succeeding  chapters. 
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CHAPTER     THE     TWENTY-SECOND. 
OF    THE    SEVERAL    SPECIES    OF 

TRIAL. 


nnHE  uncertainty  of  legal  proceedings  is  a  notion  so  genC' 
nilly  adopted,  and  has  so  long  been  the  sliiniling  theme 
of  wit  and  good  humour,  that  he  who  shouUI  attempt  to  re- 
fute it  would  he  looked  upon  as  a  inan,  who  was  cither  inca- 
pable of  tliscermiient  himsclli^  or  else  meant  to  impose  upon 
others.  Yet  it  may  not  be  atni^s,  before  we  enter  upon  the 
several  motlcs  whereby  certainty  is  meant  to  he  obtjiiried  in 
our  courts  of  justice,  to  intjuirc  a  little  wherein  this  uncer- 
tainty, so  frequently  complained  of,  consists;  and  to  what 
causes  it  owes  it's  original 

It  hath  sometimes  been  said  to  owe  it's  original  to  the 
number  of  our  municipal  constitutions,  and  the  multitude  of 
our  judicial  decisions  * ;  which  occasion,  it  is  alleged,  abund- 
ance of  rules  that  militate  and  thwart  with  each  otlier,  a^  the 
sentiments  or  caprice  of  successive  legislatures  and  Judges  have 
happened  to  vary.  The  fact,  of  multiplicity,  is  allowed ;  and 
that  thereby  the  researches  of  the  student  are  rendered  more 
difficult  and  laborious;  but  that,  with  proper  industiy,  the 
result  of  those  inquiries  will  be  doubt  and  indecision,  is  a 
consequence  that  cannot  be  admitted.  People  are  apt  to  be 
angry  at  the  want  of  simplicity  in  our  laws:  they  mistake 
variety  for  confusion,  and  complicate*!  cases  for  contradictory. 
They  bring  us  the  examples  of  arbitrary  governments,  of  £  sgg  J 
Denmark,  Muscovy,  and  Prussia ;  of  wild  and  uncultivated 

■  8m  ihB  pMfiM*  to  air  John  Dariea't  rvpottt :    wherein  many  of  the  follow. 
ing  topba  arc  dJtcuwtd  mere  at  l«rgc. 
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nations,  the  savages  ol"  Africa  find  America  ;  or  of  narrow 
domestic  republics,  in  tinticnt  Greece  ami  inoilern  Switzer- 
land ;  and  unreasonably  require  the  sanie  paucity  of  laws,  the 
same  conciseness  of  practice,  in  a  nation  of  freemen,  a  polite 
and  commercial  people,  and  a  populous  extent  of  territory. 

In  an  arbitrary  despotic  government,  where  the  lands  are 
at  tite  disposal  of  tlie  prince,  the  rules  of  succession,  or  tlie 
mode  of  enjoyment,  must  depend  upon  his  will  and  pleasure. 
Hence  there  can  be  but  few  legal  determinations  relating  to 
die  property,  the  descent,  or  the  conveyance  of  real  estates  ; 
and  the  same  holds  in  a  stronger  degree  with  regard  to  goods 
and  chattels,  and  the  contracts  relating  thereto.  Under  a 
tyrannical  sway  trade  must  be  continually  in  jeopardy,  and 
of  consequence  can  never  be  extejisive;  this  therefore  puts  an 
end  to  the  necessity  of  an  infinite  number  of  rules,  wbicli  the 
Englisli  merchant  daily  recurs  to  for  adjusting  commercial 
diflerences.  Marriages  are  there  usually  contracted  with 
slaves  ;  or  at  least  women  are  treated  as  sucli :  no  laws  can 
Ik"  therefore  expected  to  regulate  tlic  rights  of  dower,  join- 
tures, and  marriage  settlements.  Few  also  are  tlie  persons 
who  can  claim  the  privileges  of  any  laws;  the  bulk  of  those 
nations,  viz.  the  commonalty,  boors,  or  peasant:^,  being  merely 
villeins  and  bondmen.  Tliose  are  therefore  left  to  the  pri- 
vate coercion  of  their  lords,  are  esteemed  (in  the  conteinjila- 
tion  of  these  boasted  legislators)  incapable  of  either  right  or 
injury,  and  of  consequence  are  entitled  to  no  redress.  We 
may  see,  in  these  arbitrary  states,  how  large  a  field  of  legal 
contests  is  already  rooted  up  and  destroyed. 


AfJAiN  ;  were  we  a  poor  and  naketl  people,  as  the  sava 
of  America  are,  strangers  to  science,  to  commerce,  and  the 
arts  as  well  of  convenience  as  of  luxury,  we  might  perhaps  Iw 
content,  as  some  of  them  are  said  to  b»e,  to  refer  all  disputes 
to  the  next  man  we  met  upon  the  road,  and  so  put  a  short 
[  327  ]  end  to  every  controversy.  For  in  a  state  of  nature  there  is  no 
room  for  municipal  lawsj  and  the  nearer  any  nation  ap- 
proaches to  that  state,  the  fewer  they  will  have  occasion  for. 
When  the  people  of  Rome  were  tittle  better  than  sliu"dy 
shepherds  or  herdsmen,  all  their  laws  were  contained  in  ten 
or  twelve  tables ;  but  as  luxury,  |x»liteness,   and  dominion 

13 
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increased,  tlie  civil  law  increased  in  ihe  same  fH'oporliori ;  and 
swelled  to  that  amazing  bulk  wliicli  it  now  occupies,  tliougli 
successively  pruned  and  retrenched  by  the  emperors  Tlieodo- 
sius  and  Justinian. 

In  like  manner  we  may  lastly  observe,  tluit,  in  petty  states 
and  narrow  territories,  much  fewer  laws  will  sulfice  than  in 
large  ones,  because  there  are  fewer  objects  upon  wliich  tlie 
laws  can  operate.  The  regulations  of  a  private  family  are 
short  and  well  known  ;  those  of  n  prince's  household  are  ne- 
cessarily more  various  and  diffuse. 

The  causes  therefore  of  the  multiplicity  of  the  Ejiglish  laws 
are,  the  extent  of  the  country  which  tliey  govern;  tlie  com- 
merce and  refinement  of  its  inhabitants ;  but,  above  all,  tht- 
liberty  and  pioperty  of  the  subject.  These  will  naturally  pro- 
duce an  infinite  fund  of  disputes,  which  must  be  terminated 
in  a  judicial  way  ;  and  it  is  essential  to  a  free  people,  thai 
these  determinations  be  published  and  adhered  to;  that  their 
property  may  be  as  certain  and  fixeil  as  die  very  constitution 
of  their  state.  For  though  in  many  other  countries  every 
thing  is  left  in  the  breast  of  the  judge  to  determine,  yet  with 
us  he  is  only  to  dvclare  and  pronouncei  not  to  make  or  wrtu- 
modcly  the  law.  Hence  a  multitude  of  decisions,  or  cases  ad- 
judgcdt  will  arise ;  tor  seldom  will  it  happen  that  any  one  rule 
will  exactly  suit  with  many  coses.  And  in  proportion  as  the 
decisions  of  courts  of  Judicature  are  multiplied,  the  law  will 
be  loaded  with  decrees,  that  may  sometimes  (though  rarely) 
interfere  with  each  other:  either  beciuise  succeeding  judges 
may  not  be  apprized  of  the  prior  adjudication ;  or  because 
they  may  think  differendy  from  their  predecessors;  or  be- 
cause the  same  arguments  did  not  occur  formerly  as  at  present ; 
or,  in  fine,  because  of  the  natural  imbecility  iuid  imperfection  [  328  ] 
that  attends  all  human  proceedhigs.  But  whertver  this  hap- 
pens to  be  the  case  in  any  material  point,  the  legislature  is 
ready,  and  from  time  to  time  both  may,  and  frequently  does, 
intervene  to  remove  the  doubt;  and,  i^on  due  deliberation 
had,  determines  by  a  declaratory  statute  how  tlie  law  shall  be 
held  for  the  future. 

Whatever  instances  therefore  of  contradiction  or  uncer- 
tainty may  have  been  gleaned  from  our  records,  or  re[iorts» 
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must  be  imputetl  to  the  defects  of  humnu  laws  in  general,  and 
are  not  owing  to  any  particular  ill  construction  of  the  Eng- 
lish system.  Indeed  the  reverse  is  most  strictly  true.  The 
English  law  is  less  embarrassed  with  inconsistent  resolutions 
and  doubtful  questions,  than  any  other  known  system  of  the 
same  extent  and  the  same  duration.  I  may  instance  in  the 
civil  law  :  the  text  whereof,  as  collected  by  Justinian  and  his 
agents,  is  extremely  voluminous  and  diffuse;  but  the  idle 
commenLs,  obscure  glosses,  and  jarring  interpretations  graftetl 
thereupon,  by  the  learned  jurists,  are  literally  without  number. 
And  tliese  glosses,  which  are  mere  private  opinions  of  scho- 
lastic doctors,  (and  not  like  our  Iwyoks  of  reports,  judicial  de- 
terminations of  the  court,)  are  all  of  authority  sufficient  to  be 
vouched  and  relied  on :  which  must  needs  breed  great  dis- 
traction and  confusion  in  their  tribunals.  The  same  may  be 
said  of  the  canon  law ;  though  the  text  diereof  is  not  of  half 
the  antiquity  with  the  common  law  of  England ;  and  though 
the  more  antient  any  system  of  laws  is,  the  more  it  is  liable  to 
be  perplexed  with  the  multitude  of  judicial  decrees.  When 
tliercfbre  a  body  of  laws,  of  so  high  antiquity  as  the  English, 
is  in  general  so  clear  and  perspicuous,  it  argues  deep  wistloni 
and  foresight  in  such  as  laid  the  fbimdations,  and  great  core 
and  circumspection  in  such  as  have  built  the  superstructure. 


But  is  not  (it  will  be  asked)  the  multitude  of  law-suits, 
which  we  daily  see  and  exj>erience,  an  argument  against  the 
clearness  and  certainty  of  the  law  itself?  By  no  means  :  for 
r  529  1  "'"ong  the  various  disputes  and  controversies  which  are  daily 
to  be  met  with  in  the  course  of  legal  proceedings,  it  is  obvious 
to  observe  how  very  few  arise  from  obscurity  in  the  rules  or 
maxims  of  law.  An  action  shall  seldom  be  heard  of  to  de- 
termine a  question  of  inheritance,  unless  the  fact  of  the  descent 
be  controverted.  But  the  dubious  points  which  ore  usually 
agitated  in  our  courts,  arise  chiefly  from  the  difficulty  there 
is  of  ascertaining  die  intentions  of  individuals,  in  their  solemn 
dispositions  of  property ;  in  their  contracts,  conveyances,  antl 
testaments.  It  is  an  object  indeed  of  tlie  utmost  importance 
in  this  free  and  commercial  country,  to  lay  as  few  restraint* 
as  possible  upon  the  transfer  of  possessions  firom  hand  to 
himd,  or  their  various  designations  marked  out  by  the  pru- 
<lencc,  convenience,  necessities,  or  even  bv  the  caprice,  of 
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iheir  owners  :  yet  to  investigate  the  inlention  of  the  owner  is 
frequently  matter  of  dJfRciiIty,  among  heaps  of  entangled 
conveyances  or  wills  of  a  various  obscurity.  The  law  rarely 
hesitates  in  declaring  it's  own  meaning ;  but  the  judges  are 
frequently  puzxletl  to  find  out  the  meaning  of  others.  Thus 
the  powers,  the  interest,  the  privileges,  and  properties  of  a 
tenant  for  life,  and  a  tenant  in  tail,  are  clearly  distinguished, 
aiul  precisely  settled  l>y  law  :  but,  what  words  in  a  will  shall 
constitute  this  or  that  estate,  has  occasionally  been  disputed 
for  more  than  two  centuries  past,  and  will  continue  to  be  dis- 
puted as  long  as  the  carelessness,  the  ignorance,  or  singularity 
of  testators  shall  continue  to  clothe  their  intentions  in  dark  or 
new-fangled  expressions. 

But,  notwithstaiiding  so  vast  an  accession  of  legal  contro- 
versies, arising  from  so  fertile  a  fund  as  the  ignorance  and 
wilfiilness  of  individuals,  these  will  bear  no  comparison  in 
point  of  number  to  those  which  are  founded  upon  the  disho- 
nesty, and  disingenuity  of  the  parties  :  by  either  their  suggest- 
ing complaints  that  are  false  in  fact,  and  thereupon  bringing 
groundless  actions ;  or  by  their  denying  such  facts  as  are  true, 
in  setting  up  unwarrantable  defences.  Ex  facto  orittir  jus:  if 
therefore  the  fact  be  perverted  or  misrepresented,  the  law 
which  arises  from  thence  will  unavoidably  be  unjust  or  partial. 
And,  in  order  to  prevent  this,  it  is  necessary  to  set  right  the  [  330  ] 
fact,  and  establish  the  truth  contended  for,  by  appealing  to 
some  mode  <y^ probation  or  trial,  which  the  law  of  the  country 
has  ordaiiied  for  a  criterion  of  truth  and  fulshood. 

These  modes  of  probation  or  trial  form  in  every  civilized 
country  the  great  object  of  judicial  decisions.  And  experi- 
ence will  abundantly  shew,  that  above  a  hundred  of  our  law^- 
&mts  arise  from  disputed  facts,  for  one  where  the  law  is  doubted 
of-  About  twenty  days  in  the  year  are  sufficient  in  West- 
minster-hall, to  settle  (upon  solemn  argument)  every  demurrer, 
or  other  special  point  of  law  that  arises  throughout  the  nation  : 
but  two  months  are  annually  spent  in  dectthng  the  truth  uf  facts, 
before  six  distinct  tribunals,  in  the  several  circuits  of  Eng- 
land :  exclusive  of  Middlesex  and  London,  which  aiTord  a 
su[iply  of  causes  much  more  than  equivalent  to  any  two  of 
the  largest  circuits. 
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Trial  then  is  the  examination  of  the  matter  of  fact  in 
issue :  of  which  tliere  are  many  different  species,  according 
to  the  diiFerence  of  the  subject,  or  thing  to  be  tried :  of  aU 
which  we  will  take  a  cursory  view  in  tliis  and  the  subsequent 
chapter.  For  the  law  of  Englantl  so  industriously  endea- 
vours to  investigate  truth  at  any  rate,  that  it  will  not  confine 
itself  to  one,  or  to  a  few,  manners  of  trta! ;  but  varies  it*s 
examination  of  facts  according  to  the  nature  of  tlie  facts  them- 
selves :  this  being  the  one  invariable  principle  pursued,  that 
as  well  as  tlie  best  method  of  trial,  as  the  best  evidence  upon 
that  trial  which  the  nature  of  the  case  aftbrds,  and  no  other, 
shall  be  admitted  in  the  English  courts  of  justice. 

The  species  of  trials  in  civil  cases  are  seven.  By  record j 
by  inspection,  or  examitmtioii :  by  certificate,-  by  witnesses-,  by 
•wager  of  battel;  by  wager  of' law ;  and  hyjtoy. 


I.  FmsT  then  of  the  trial  by  record.  This  is  only  used  in 
one  particular  instance :  and  that  is  where  a  matter  of  record 
[  331  ]  is  pleaded  in  any  action,  as  a  line,  a  judgment,  or  the  like; 
and  the  opposite  party  pleads,  "  nul  tiel  record"  that  there  is 
no  such  nifttier  of  recorti  existing  :  upot»  this,  issue  is  tendered 
and  joined  in  the  following  form,  "  and  this  he  plrays  may  be 
"  inquired  of  by  the  record^  and  the  other  doth  the  like ;" 
and  hereupon  the  party  pleading  the  record  has  a  day  given 
him  to  bring  it  in,  and  proclamation  is  made  in  court  for  him 
to  **  bring  forth  the  record  by  him  in  pleading  alleged,  or 
*'  else  he  shall  he  condemned ;"  and,  on  his  failure,  his  anta- 
gonist shall  havii  judgment  to  recover.  The  trial  therefore 
of  this  issue  is  merely  by  the  record  ;  for,  as  sir  Edward  Coke  *• 
observes,  a  record  or  enrollment  is  a  monument  of  so  high  a 
nature,  and  importeth  in  itself  such  absolute  verity,  that  if  it 
be  pleaded  that  diere  is  no  such  record,  it  shall  not  receive 
any  trial  by  witness,  jury,  or  otherwise,  but  only  by  itself. 
Thus,  titles  of  nohility,  as  whether  earl  or  no  earl,  baron  or  no 
baron,  shall  be  tried  by  the  king's  writ  or  {>atent  only,  which 
is  matter  of  record  '^.  Also  in  case  of  an  alien,  whether  alien 
friend  or  enemy,  shall  be  tried  by  the  league  or  treaty  between 
his  sovereign  and  ours ;  for  every  league  or  treaty  is  of  re- 


■>  I  init.  1 1 7.  sea 


'  6  Rep.  i3. 


Ch.  22.  WRONGS, 

cord  **.  And  also,  whether  a  manor  be  to  be  held  in  antient 
demesne  or  not,  shall  be  tried  by  the  record  of  domesday  in 
the  king's  exchequer '.  (1) 


IL  Trial  by  inspection  or  examtTiaUon,  is  when  for  the 
greater  expedition  of  a  cause,  in  some  point  or  issue  being 
either  the  principal  question,  or  arising  collaterally  out  of  it, 
but  being  evidently  tlie  object  of  sense,  the  judges  of  the  court, 
upon  the  testimony  of  their  own  senses,  shall  decide  the  point 
in  dispute.  For,  where  the  affirmative  or  negativ^e  of  a  ques- 
tion is  matter  of  such  obvious  determination,  it  is  not  thought 
necessary  to  summon  a  jury  to  decide  it ;  who  are  properly 
called  in  to  inform  the  conscience  of  the  court  in  respect  of 
dubious  fucts :  and  therefore  when  tlie  fact,  from  it's  nature, 
must  be  evident  to  the  court  either  from  ocular  demonstration 
or  other  irrefragable  proof,  there  the  law  departs  from  it's  [  332  ] 
usual  resort,  the  verdict  of  twelve  men,  and  relies  on  the 
judgment  of  the  court  alone.  As  in  case  of  a  suit  to  reverse 
a  fine  for  non-age  of  the  cognizor,  or  to  set  aside  a  statute  or 
recognizance  entered  into  by  an  intant;  here,  and  in  other 
cases  of  the  like  sort,  a  writ  shall  issue  to  the  sherifF*^;  com- 
nianding  him  that  he  constrain  the  saitl  party  to  appear,  that 
it  may  be  ascertained  by  the  view  of  his  body  by  the  king's 
justices,  whether  he  be  of  full  age  or  not ;  •*  tdt  per  aspectum 
"  corporis  siii  constare  poterit  justiciariis  Jiostris,  si  praedicius 
"  A  sit  plenae  aetatis  neate '."  If  however  the  court  has, 
upon  inspection,  any  doubt  of  the  age  of  the  party,  (as  may 
freriuently  be  the  ai^e,)  it  may  proceed  to  take  proofs  of  the 
Hict ;  and,  particularly,  may  examine  the  infant  himself  upon 
an  oath  of  voir  dire^  verilalem  dicere,  that  is,  to  make  true 
answer  to  such  questions  as  the  court  shall  demand  of  him  : 
or  the  court  may  examine  his  mother,  his  godfather,  or  the 
Uke^ 

*  9  Rep.  31.  merly,   nccordiag    to  GlanTil,    (MS. 

•  /Wrf.  c.  15.)  tried  by  ■  jury  of  ciglit   men, 
'  Ibid.                                                    Uiough  DOW  it  is  tried  by  iiupcction. 

■  Thii  question  of  mm-age  wa>  for.         "  2  Roll.  Abr.  573. 

(I)  See  Udd's  Practice,  781.  7th  edit.,  as  to  the  distinctions  in  rorm 
and  the  course  of  proceeding  when  the  record  pleaded  is  of  the  same,  or 
a  dilfcreot  court  froui  that  in  which  u  is  pleaded. 
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In  like  manner  if  a  defendant  pleads  in  abatement  of  the 
suit  that  the  plaintiff  is  dcad^  and  one  appears  and  calls  him- 
self the  plaintiff,  which  the  defendant  denies ;  in  this  case  the 
judges  shall  determine  by  inspection  and  examination,  whether 
he  be  the  plaintiff  or  not  ".  Also  if  a  man  be  foiuid  by  a  jury 
an  idiot  a  »atm(ate,  he  may  come  in  j>erson  into  the  cliancery 
before  the  chancellor,  or  be  brought  there  by  his  friends,  to 
be  inspected  and  examined,  whether  idiot  or  not :  and  if,  upon 
such  view  and  ijKjuiry,  it  appears  he  is  not  so,  the  verdict  of 
the  jury,  and  ail  the  proceedings  thereon,  are  utterly  void  and 
instantly  of  no  effect ', 

Another  instance  in  which  the  trial  by  insjiectlon  may  be 
used,  is  when,  upon  an  appeal  of  maihem,  the  issue  joined  is 
whether  it  be  maihem  or  no  maihem,  tliis  shall  be  decided  by 
L  333  3  the  court  upon  inspection  ;  for  which  purpose  they  may  call 
in  the  assistance  of  surgeons '.  And,  by  analogy  to  this,  in 
an  action  of  trespass  for  maihem,  the  court  (upon  view  of  such 
maihem  as  tlie  plaintiff  has  laid  in  las  declaration,  or  which 
is  certified  by  the  judges  who  tried  the  cause  to  be  the  same 
as  was  given  in  evidence  to  the  jury)  may  increase  the  da- 
mages at  their  own  discretion  '' ;  as  may  also  be  the  case  u|X)ii 
view  of  an  atrocious  battery '.  But  llien  the  battery  must 
likewise  be  alleged  so  certainly  in  the  declaration,  that  it  may 
appear  to  be  the  same  with  the  battery  inspected. 

Also,  to  ascertain  any  circumstances  relative  to  a  particu* 
lar  day  past,  it  hath  been  tried  by  an  inspection  of  the  almanac 
by  the  court.  Thus,  upon  a  writ  of  error  from  an  inferior 
court,  that  of  Lynn,  the  error  assigned  was  that  tlie  jutlgment 
was  given  on  n  sutulay,  it  appetiring  to  be  on  26  Februarj', 
26  Eliz.  and  upon  inspection  of  the  almanacs  of  that  year,  it 
was  found  tliat  the  26th  of  Febniary  in  that  year  actually  fell 
upon  a  Sunday :  this  was  held  to  be  a  sufficient  trial,  and  that 
a  trial  by  a  jury  was  not  necessarj',  although  it  was  an  error 
in  fact ;  and  so  the  judgment  was  reversed  ".     But,  in  all 
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)  8  lUlU  Abr.  578. 
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these  cases,  the  judges,  if  they  conceive  a  iloubt,  may  order 
it  to  be  tried  by  jury.  (2) 


I J  I.  The  trial  by  cerlificatc  is  allowed  in  such  cases,  where 
the  evidence  of  the  person  certifying  is  the  only  proper  crite- 
rion of  the  point  in  dispute.  For,  when  tlie  fact  in  question 
lies  out  of  the  cognizance  of  the  court,  the  judges  must  rely 
on  the  solemn  averment  or  information  of  persons  in  such  a 
station,  as  affonhi  them  tlie  most  clear  and  competent  know- 
ledge of  the  trutli.  As  therefore  such  evidence  (if  given  to  a 
jury)  must  have  been  conclusive,  the  law,  to  save  trouble  and 
circuity,  permits  the  fact  to  be  determined  upon  such  certifi- 
cate merely.  Thus,  1.  If  the  issue*  be  whether  A  was  absent 
with  the  king  in  his  army  out  of  tlie  realm  \i\  time  of  war, 
this  shall  be  tried  "  by  the  certificate  of  the  mareschall  of  the 
king's  host  in  writing  under  his  seal,  which  shall  be  sent  to  [  334  ] 
the  justices.  2.  If,  in  order  to  avoid  an  outlawry,  or  the  like, 
it  was  alleged  that  the  defendant  was  in  prison,  ultra  nxarc^  at 
Bourdeaux,  or  in  tlie  service  of  the  mayor  of  Bourdeaux, 
this  should  have  been  tried  by  the  certificate  of  the  mayor ; 
and  the  like  o{  the  captain  of  Calais  **.  But  when  this  was 
law  •*,  those  towns  were  under  the  dominion  of  the  crown  of 
England.  And  therefore,  by  a  parity  of  reason,  it  should 
now  hold  that  in  similar  cases,  arising  at  Jamaica  or  Minorca, 
the  trial  should  be  by  certificate  from  the  governor  of  those 
islands.  We  also  find "'  that  the  certificate  of  the  queen's 
messenger,  sent  to  summon  home  a  peeress  of  the  realm,  was 
formerly  held  a  sufficient  trial  of  the  contempt  in  refusing  to 
obey  such  summons.  3,  For  matters  within  the  realm,  the 
customs  of  the  city  of  London  shall  be  tried  by  the  certificate 
of  the  mayor  and  aldermen,  certified  by  the  mouth  of  their 
recorder  ';  upon  a  surmise  from  the  party  alleging  it,  that  the 
custom  ought  to  be  thus  tried :  else  it  must  be  tried  by  the 


•  Litt.  §  108. 
"  9  Rep.  31. 

*  9  RoH.  Abr.  5S3. 


1   Dyer.  176,  177. 

'  Co.  Litt.  74.     4  Burr.  948. 


(3)  It  cannot  foil  to  strike  the  reader  va  cxtraoniinary  that  the  juclgei 
thoutd  have  been  thought  competent  to  decide  by  inspection  the  greater 
number  of  questions  here  stated  ;  and,  in  fact,  the  trial  by  inspection  it 
leldom  or  ncrer  resorted  to  in  modern  practice. 
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country '.  As,  the  custom  of  distributing  the  efiFects  of  free- 
men deceased  ;  of  enrolling  apprentices ;  or  that  he  who  is 
free  of  one  trade  may  use  another ;  if  any  of  these  or  other 
similar  points  come  in  issue.  (3)  But  this  rule  admits  of  an  ex- 
ception, where  the  corporation  of  London  is  party,  or  inter- 
ested, in  the  suit ;  as  in  an  action  brought  lor  a  penally  in- 
flicted by  the  custom  ;  for  there  the  reason  of  tlie  law  will  not 
endure  so  partial  a  trial :  but  this  custom  shall  be  determined 
by  a  jury,  and  not  by  the  mayor  and  aldermen,  certifying  by 

'  Bto.  Abr.  til.  triai.  pL  &6. 
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(3)  See  ante,  Vol.  I.  p.  76.  This  privilege  of  London,  (see  Hobart, 
p.  86.)  "  is  to  be  understood  of  such  customs  as  are  of  the  nature  of  local 
"  laws,  peculiar  laws  for  that  city,  genera!  to  all  the  citizens  differing  from 
"  the  general  law  of  the  kingdom;"  such  as  the  distribution  of  the  effccts 
of  deceased  freemen.  Dy  these  laws  the  citizens  act,  and  it  b  but  justice 
that  they  should  be  tried  and  tndemnifieil  by  them,  even  where  they  are 
sued  in  the  k'mg's  general  courta.  Then,  as  the  judges  of  these  courts 
cannot  be  supposed  to  be  cognisant  of  these  customs,  when  they  come 
before  the  court  for  the  first  time,  they  take  the  best  evidence  they  can 
have  of  them,  a  formal  certificate  of  tbetn  from  the  mayor  and  aldermen, 
the  judges  of  the  city  courts,  through  the  mouth  of  their  recorder.  But 
when  a  custom  does  not  come  before  them  for  the  first  time,  that  is,  has 
once  been  cerliBcJ,  it  then  falls  within  the  rule  applicable  to  any  other 
general  custom,  which  having  been  once  tried,  determined,  and  recorded, 
comes  to  be  pleaded  again  afterwards  in  the  some  court ;  the  court  then 
being  cognisant  of  it,  takes  notice  uf  it  judicially,  and  will  not  suffer  it  to 
be  certified  over  again.     Blaipncre  v.  Hawhinx,  Dougl.  380. 

In  the  privilege  thus  explained,  there  is  scarcely  any  thing  more  than 
an  application  of  general  principles  in  the  administration  of  justice,  that  a 
party  living  under  particular  laws  should  be  entitled  to  the  protection  of 
those  laws,  wherever  his  conduct  may  be  called  in  question ;  and  that  the 
courts  of  one  jurisdiction  should  receive  from  those  of  the  other,  by  their 
certificate,  the  particular  taws  in  question.  But  where  the  matter  in  dis- 
pute is  not  a  point  of  customary  law,  but  of  prescriptive  right  or  interwt, 
which  the  city  claims  to  enjoy,  and  which  may  affect  the  rights  or  intcrosta 
of  other  persons,  these  principles  do  not  nppi}' ;  and  it  would  be  unjust  to 
allow  the  party  to  be  witness  and  judge  in  his  own  cause.  It  is  said  that 
n  grant  of  cognisance  of  pleas  before  the  steward  of  the  grantee  may  ex- 
tend even  to  cases  in  which  the  grantee  is  party,  because  (he  steward  is 
judge  and  not  the  grantee ;  as  the  king's  judges  ordinarily  try  causes  in 
which  he  is  party.  But  in  the  cose  of  London  the  certificate  is  not  the  j 
recorder's,  but  that  of  the  mayor  and  aldermen.  The  certificate  is  con* 
elusive  and  cannot  be  reversed ;  and  the  only  remedy  for  a  false  one  is  by 
action  on  the  case,  not  against  the  recorder,  who  is  purely  ministerial^  but 
the  mayor  and  aldermen.    Hob.  87.    Dotfv.Savadgt. 
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ihe  mouth  of  their  recorder  '.  4.  In  some  cases  the  sheriff  of 
London's  certificate  shall  be  tlic  final  trial :  as  if  the  issue  be^ 
whether  the  defendant  be  a  citizen  of  London  or  a  foreigner  % 
in  case  of  privilege  pleaded  to  be  sued  only  in  the  city  courts. 
Of  a  nature  somewhat  similar  to  which  is  the  trial  of  the  pri- 
vilege of  die  university,  when  the  chancellor  claims  cognizance 
of  tl»e  cause,  because  one  of  die  parties  is  a  privileged  person.  [  335  ] 
In  this  case,  tlie  charters,  confirmed  by  act  of  parliament,  di- 
rect the  trial  of  the  question,  whetlier  a  privileged  person  or 
no,  to  be  detenniiic<l  by  the  certificate  and  notification  of  the 
chancellor  under  seal ;  to  which  it  hath  also  been  usual  to 
add  an  ajjidavit  of  die  fact :  but  if  the  parlies  be  at  issue  be- 
tween themselves,  whether  A  is  a  member  of  the  university 
or  no,  on  a  plea  of  privilege,  llie  trial  shall  be  then  by  jury, 
and  not  by  the  chancellor's  certificate  " :  because  the  charters 
direct  only  tliat  the  privilege  be  allowed  on  the  chancellor's 
certificate,  when  the  claim  of  cognizance  is  made  by  him,  and 
not  where  the  defendant  himself  pleads  his  privilege  :  so  that 
Uiis  must  be  left  to  die  ordinary  course  of  determtnatioD.  (+) 
5.  In  matters  of  ecclesiastic<al  jurisdiction,  as  marriage^  and 
o? coursv: gaicral  bastardy:  and  also  crcommtmication  and  or' 
diTSf  these,  and  other  like  matters,  shall  be  tried  by  the 
bishop's  certificate  ".  As  if  it  be  pleaded  in  abatement,  that 
ihe  plaintiiF  is  excommunicated,  and  issue  is  joined  thereon  ;  or 
if  a  man  claims  an  estate  by  descent,  and  the  tenant  alleges 
the  demnndanl  to  be  a  bastard  ;  or  if  on  a  writ  of  dower,  the 
heir  pleads  no  marriage  ;  or  if  llie  issue  in  a  quare  impedit  be, 
whether  or  no  the  chm'ch  be  full  by  institution ;  all  these 
being  matters  of  mere  ecclesiastical  cognizance,  shall  be  tried 
bv  certificate  from  the  ordinary.  But  in  an  action  on  the 
case  for  calling  a  man  bastard,  the  defendant  having  pleaded 
in  justification  that  the  plaintilf  was  really  so,  this  was  directed 
to  be  tried  by  a  jury  ' :  because,  whether  the  plaiutifi'  be  found 
either  a  general  or  special  bastard,  the  justification  will  be 
good ;  and  no  question  of  special  bastardy  shall  be  tried  by 


>  Hob.  85. 

'  Co.  Lilt.  74. 

•  a  Roll.  Abr.  583. 


*  Co.  Liu. 74. 
>  Uob.l79. 
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(4)  Seeante,  p.85.  n.(ll). 
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the  bishop's  certificate,  but  by  a  jury '.  For  a  special  bas- 
tard is  one  born  before  marriage,  of  parents  who  afterwards 
intermarry :  w-hich  is  bastardy  by  our  law,  thougJi  not  by  the 
ecclesiastical.  It  would  therefore  be  improper  to  refer  the 
trial  of  that  question  to  the  bishop ;  who,  whether  the  child 
C  336  ]  be  born  before  or  after  marrianfe,  will  be  sure  to  return  or 
certify  him  legitimate  \  (5)  Ability  of  a  clerk  presented  ', 
admission,  institution,  and  deprivation  of  a  clerk,  shall  also  be 
tried  by  certificate  from  the  ordinary  or  metropolitan,  because 
of  these  he  is  tlie  most  competent  judge  •• :  but  ituluction  shall 
be  tried  by  a  jury,  because  it  is  a  matter  of  public  notoriety  % 
and  is  likewise  the  corporal  investiture  of  the  temporal  profits. 
Resignation  of  a  benefice  may  be  tried  in  eidier  way  "* ;  but  it 

»  Dyer. 79.  "  2  Io«.  633.      Siiow.  Vmtl  c,  88. 

*  See   Introd.  to  the  great  charter,     2  Roll.  Abr.  583,  ^c 
rdu.  Oxon.  sub  anno  I23S.  "  Dyer.  228. 

•  See  Book  I.  ch.  11.  ^  S  Roll.  Abr.  58S. 

(5)  The  progress  of  this  mBlter  is  rather  curious,  and  is  detailed  by  the 
author  in  his  introductory  discourse  to  the  hL«tory  of  the  charters,  pp.  Iv. 
Ivii.  Iir  the  year  1 180,  26  H,  2.,  Pope  Alexander  directed,  under  pain  of 
Eptritual  L-cDsures,  that  those  whom  we  call  special  bastards',  should  be  a<l- 
niitted  eo  tlic  secular  inheritances  of  their  parents.  The  English  lawyers, 
however,  still  held  that  such  persons  were  not  inheritable  in  England. 
But  as  the  trial,  whether  bastard  or  not,  was  by  certificate  from  the  bi*hops, 
and  they  made  returns  sometimes  evasive,  and  someUines  according  to  the 
canon,  but  in  defiance  of  the  coiumon,  law  ;  to  remtsdy  this  it  was  or- 
dtuned  in  a  parliament  held  at  Tewkesbury,  A.D.  12.>4,  lsH.3.,  that  for 
the  future  the  question  submitted  to  them  should  be  "  whether  bom  be- 
fore nuptials  or  no,"  to  which  they  should  return  a  direct  answer.  This 
drove  them  in  the  parliament  held  at  Merlon,  in  the  nest  year,  to  declare 
openly,  that  they  neither  would  nor  could  make  any  return  to  this  new 
form  of  inquisition,  because  that  would  be  to  the  prejudice  of  holy  church  ; 
and  they  implored  the  barons  to  admit  Alexander's  cauon  ;  their  request 
•  was  met  by  the  memorable  answer,   Notumus  leges   Anglut  mtdare,  Sfi-. 

The  reftisal  of  the  bishops,  however,  set  the  judges  on  considering  how 
(pecial  bastardy  was  to  be  ascertained ;  and  it  was  toon  perceived  that  in 
truth  it  was  not  a  question  of  a  spiritual  nature ,  for  assuming  the  lega> 
li(y  of  the  marriage  (which  in  such  a  question  would  always  be  admitted), 
the  dispute  could  only  l>e  concerning  the  priority  or  posteriority  o(  the 
birth,  which  was  a  nmtter  whereof  laymen  were  as  competent  judga  a» 
the  clergy.  And  so  it  came  to  be  established  law,  that  though  general 
^bastardy,  which  involved  the  question  of  the  legality  of  the  marriage, 
•hould  be  tried  by  the  bishop*s  certificate,  yet  si>ecinl  ttastardy  should  be 
by  a  juiy. 
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seems  most  properly  to  fail  within  the  blsliop's  cognizance. 
6.  The  trial  of  all  customs  aritl  practice  of  the  courts  shall  be 
by  certificate  from  the  proper  officers  of  those  courts  respec- 
livelvj  and,  what  return  was  made  on  a  writ  by  the  sheriff 
or  iincler-slienff,  shall  be  only  tried  by  his  own  certificate*. 
And  thus  much  for  those  several  issues,  or  matters  of  fact, 
wliich  are  proper  to  be  tried  by  certificate. 

IV.  A  FOURTH  species  of  trial  is  that  by  xcitncsscs^  per 
festt's,  without  the  intervention  of  a  jury.  This  is  the  only 
method  of  trial  known  to  the  civil  law ;  in  which  the  judge 
is  left  to  form  in  his  own  breast  his  sentence  upon  the  credit 
of  the  witnesses  examined  :  but  it  is  very  rarely  used  in  our 
law,  which  prefers  die  trial  by  jury  before  it  in  almost  every 
instance.  Save  only  that  when  a  widow  brings  a  writ  of 
dower,  and  the  tenant  pleads  that  the  husband  is  not  dead  ; 
this  being  looked  upon  as  a  dilatory  plea,  is  in  favour  of  the 
widow,  and  for  greater  expedition  allowed  to  he  tried  by  wit- 
nesses examined  before  the  judges  :  and  so,  saith  Finch  *, 
shall  no  other  case  in  otir  law.  But  sir  Edward  Coke  ^  men- 
tions some  others :  as  to  trj-  whellier  the  tenant  in  a  real 
action  was  duly  summoned,  or  the  validity  of  a  challenge  to  a 
juror:  so  that  Finch's  observation  must  be  confined  to  the 
trial  of  direct,  and  not  collateral,  issues.  (6)  And  in  every  case 
sir  Edward  Coke  lays  it  down,  that  the  affirmative  must  be 
proved  by  two  witnesses  at  the  least. 

V.  The  next  species  of  trial  is  of  great  antiquity,  but  much  [  337  ] 
disused  ;  though  still  in  force  if  the  parties  chuse  to  abide  by 
it ;   I  mean  the  trial  by  zcagcr  of  battel.  (7)     I'his  seems  to 
have  owed  its  original  to  the  military  spirit  of  our  ancestors, 

«  9  Bcp.  31.  '  L.  423.  t  1  lost,  e, 

(6)  In  the  Reports,  b.  9.  p.  30.,  other  analogous  instances  oCdirecl  issue*, 
which  arc  lo  be  trieJ  by  witnesses,  arc  given ;  as  if  u  widow  brings  an  ap- 
peal of  the  death  of  her  huibttad,  or  nn  n&sisc  to  recover  laud,  and  the 
husband's  hfe  is  pleaded,  in  both  cases  the  trial  wilJ  be  by  witnesses. 
Probably  Finch's  instance,  staled  very  concisely,  was  intended-  to  include 
these. 

(7)  By  the  59  G. 3.  c.46.  it  i>  enacted  that  for  the  future  in  no  writ 
of  right  (hall  the  tenant  be  recwved  to  wage  battel,  nor  shall  iscue  be 
joined,  nor  tfial  be  had  by  battel  in  any  writ  of  right. 
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joined  to  a  suiierstitious  frame  of  mind :  it  being  in  the  nature 
of  an  appenl  to  Providence,  under  an  apprehension  and  hope 
(however  presumptuous  and  unwarrantable)  that  heaven  would 
give  the  victory  to  him  who  had  the  right.  The  decision  of 
suits,  by  this  appeal  to  the  God  of  battles,  is  by  some  said  to 
have  been  invented  by  the  Burgundi,  one  of  the  northern  or 
German  clans  that  plante*!  tlicniselves  m  Gaul.  And  it  is 
true,  that  the  first  written  injunction  of  judiciary  combats  that 
we  meet  with,  is  in  the  laws  of  Gundebald,  A.D.  501,  which 
are  preserved  in  the  Biirgundian  cotle.  Yet  it  does  not  seem 
to  liave  been  merely  a  local  custom  of  this  or  that  particular 
tribe,  but  to  have  been  the  common  usage  of  all  those  warlike 
people  from  the  earliest  times  ''.  And  it  may  also  seem  from 
a  passage  in  Velleius  Paterculus  ',  that  the  Germans  when  first 
they  became  known  to  the  Romans,  were  w^ont  to  decitle  all 
contests  of  right  by  the  sword :  for  when  Qtnntilius  Varus 
endeavoured  to  introduce  among  them  the  Roman  laws  and 
method  of  trial,  it  was  looked  upon  (says  the  historian)  as  a 
*'  novitas  incognitae  dbciplinae^  ut  solita  nrmis  deccnii  Jure 
*'  terminarenttii"  And  among  the  antient  Goths  in  Sweden 
we  find  die  practice  of  judiciary  duels  established  upon  mucli 
the  same  footing  as  tliey  formerly  were  in  our  own  country  *, 

This  trial  was  intnxUiced  into  England  among  odier  Nor- 
man customs  by  William  the  conqueror ;  but  was  only  usetl 
in  three  cases,  one  military,  one  criminal,  and  tlie  third  civil. 
Tlie  first  in  the  court-martial,  or  court  of  chivalry  and  ho- 
nour '' ;  the  second  iu  appeals  of  felony ',  of  which  we  shall 
speak  in  the  next  book ;  and  the  third  upon  issue  joined  in  a 
t  338  ]  ^vrit  of  right,  the  hist  and  most  solemn  decision  of  real  pro- 
|>erty.  For  in  writs  of  right  the  Jus  projntefatiSy  which  is  fre- 
cjuently  a  niatier  of  difliculty,  is  in  question ;  but  other  real 
actions  being  merely  questions  of  the  Jus  possessionisy  which 
are  usually  more  plain  and  obvious,  our  ancestors  did  not  in 
them  appeal  to  the  decision  of  Providence.  Anotlier  pretext 
for  allowing  it,  upon  these  final  writs  of  right,  was  also  for 
the  sake  of  such  claimants  as  might  have  the  true  right,  but 


"  Selrt.  of  duel*,  c.  5. 
'  I.  ».  C.118. 
Stiernb.  dejnrt  Sti«>H.  I.  I.  c.7. 


*  Co.  Lilt  £61. 

<  i  Hawk.  P.C.  c  45. 


^ 


Ch.  22;  WRONGS.  338 

yet  by  the  death  of  witnesses,  or  other  defect  of  evidence,  be 
unable  to  prove  it  to  n  jury.  But  the  most  curious  reason  of 
all  is  given  in  the  mirror  ",  that  it  is  allowable  upon  warrant 
of  the  combat  between  David  for  the  people  of  Israel  of  the 
one  party,  and  Goliah  for  the  Philistines  of  the  other  party : 
a  reason  which  pope  Nicholas  I.  very  seriously  decides  to  be 
inconclusive  ".  Of  battel  therefore  on  a  writ  of  right  ",  we 
are  now  to  speak ;  and  although  the  writ  of  right  itself,  and 
of  course  this  trial  thereof,  be  at  present  much  disused ;  yet, 
as  it  is  law  at  this  day,  it  may  be  matter  of  curiosity,  at  least, 
to  inquire  into  the  forms  of  this  proceeding,  as  we  may  gather 
them  from  antient  authors  ^ 

The  last  trial  by  battel  that  was  waged  in  the  court  of  com- 
mon pleas  at  Westminster  (though  there  was  afterwards  **  one 
hi  the  court  of  chivalry  in  1631  ;  and  another  in  the  county 
palatine  of  Dnrluivi  ^  in  1638)  was  in  the  tliirteentit  year  of 
queen  Elizabeth,  A.  IX  1571,  as  reported  by  sir  Jnmes  Dyer': 
and  was  held  in  Tothill-fields,  Westminster,  "  lum  sine  magna 
"  Jttrh  cmmiltontm  pcrturhatione"  saith  sir  Henry  Spehnan  *, 
who  was  himself  a  witness  of  the  ceremony.  The  form,  as 
appears  from  the  authors  before  cited,  is  as  follows  : 

When  the  tenant  in  a  writ  of  right  pleads  the  general 
issue,  viz,  that  he  hath  more  right  to  hold,  than  the  demand- 
ant hath  to  recover ;  and  offers  to  prove  it  by  the  body  of  his  L  339  3 
champion,  which  tender  is  accepted  by  the  demandant;  the 
tenant  in  the  first  place  must  produce  his  champion,  who,  by 
throwing  down  his  glove  as  a  gage  or  pledge,  thus  "wages  or 
stipulates  battel  with  the  champion  of  the  demandant ;  who, 
by  toking  up  the  gage  or  glove,  stipulates  on  his  part  to  ac- 
cept the  challenge.  The  reason  why  it  is  waged  by  cham- 
pions, and  not  by  the  parties  themselves,  m  civil  actions,  is 
because,  if  any  party  to  the  suit  dies,  die  suit  must  abate  and 

"c.S.  §J3.  III.  13.     Finch.  L.  421.      Dyer.  301. 

"  Decrtt.  pari. 3,  eatu.2.  qu.  5.  c.SS.  -2  Inst.  347. 

'  Append.  No. I.  S  5.  ■'  Kmhw.  coll.  vol.S.  put  8.  rol.llS. 

*  OlanTil.  I. '2.  c.3.      Vet.  nal.  brev.  19  Ityin.  3^2. 

/<W.  2,  AW.   \ar.  lit.  I)roU,  imU-nt,/^.  '  Cro.  Cw.  512. 

uai.  (<dW.l 534.)  Year-book,  2!>  Edw.  >  Dyer.  301. 

'    Glost.lO'i. 
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be  at  an  end  for  the  present ;  and  therefore  no  judgment 
could  be  given  for  the  lands  in  question,  if  either  of  the  par- 
ties were  slain  in  battel ' :  and  also  that  no  person  might 
claim  an  exemption  from  this  trial,  as  was  allowed  in  criminal 
cases,  where  the  battel  was  waged  in  person.  (8) 

A  PIECE  of  ground  is  then  in  due  time  set  out,  of  sixty 
feet  square,  enclosed  with  lists,  and  on  one  side  a  court 
erected  for  the  judges^  of  the  court  of  common  pleas,  who 
attend  there  in  their  scarlet  robes;  and  also  a  bar  is  pre- 
pared for  the  learned  Serjeants  at  law.  When  the  court  sits, 
which  ought  to  be  by  sunrising,  proclamation  is  made  for  the 
parties,  and  their  champions ;  who  are  introduced  by  two 
knights,  and  are  dressed  in  a  coat  of  armour,  with  red  san- 
dals, barelegged  fi-om  the  knee  downwards,  bareheaded,  and 
with  bare  arms  to  the  elbows.  The  weapons  allowetl  them 
are  only  batons,  or  staves  of  an  ell  long,  and  a  four-cornered 
leather  target ;  so  that  death  very  seldom  ensued  this  civil 
combat.  In  the  court  military  uideed  they  fought  with  sword 
and  lance,  according  to  Spelman  and  Rush  worth;  as  likewise 
in  France  only  villeins  fought  with  the  buckler  and  batoii^ 
gentlemen  armed  at  all  points.  And  u}x)n  this  and  other 
circumstances,  the  president  Montesquieu"  hatli  with  great 
ingenuity  not  only  deduced  the  injpious  custom  of  private 
duels  upon  imaginar}'  points  of  honour,  but  hath  also  traced 
the  heroic  madness  of  knight-errantry,  from  the  same  original 
of  judicial  combats.     But  to  proceed. 

r  340  ]  When  the  champions,  thus  armed  witli  batons,  arrive 
within  the  lists  or  place  of  comball,  the  champion  of  the  tenant 
takes  his  adversary  by  the  hand,  and  makes  oath  that  the 
tenements  in  dispute  are  not  the  right  of  tlie  demandant, 

<  Co.Litt.  S94.  ByvfrtUc  det  cuwh,  30i.  •  S|>.L.  Iv  SS.  e.SO.SS. 


(8)  In  the  year-book,  I  H.  6.  p.  6.,  u  an  entrj'  of  the  proceeding*  in  wagte 
of  battel,  u[)  to  the  time  of  the  battel,  in  b  writ  of  right  for  the  uionor  of 
C^ppenhow,  in  Cumberlaiu!,  between  Sir  Peter  C.  and  Henry  Percy,  Kvl 
of  Northiimberhtnd.  The  Earl  inaiie  default  Bt  the  diiy ;  the  report  se- 
vernl  times  intimates  that  the  proceedings  were  very  carefully  settled,  and 
therefore  it  may  be  a  good  precedent  to  refer  to  in  a  nifllter  of  fomc  cu« 
rio»ity. 
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and  the  champion  of  the  demandant,  then  taking  the  other 
by  the  hand,  swears  in  the  same  manner  that  they  are ;  so 
that  each  champion  is,  or  ought  to  be,  thoroughly  persuaded 
of  the  truth  of  the  cause  he  fights  for.  Next  an  oath  against 
sorcery  and  enchairtmenl  is  to  be  taken  by  both  the  cham- 
pions, in  this  or  a  similar  form  :  "  Hear  this,  ye  justices,  that 
"  I  have  this  day  neidier  eat,  drank,  nor  have  upon  me, 
"  neither  bone,  stone,  ne  grass ;  nor  any  enchantment,  sor- 
"  eery,  or  witchcraft,  whereby  the  law  of  God  may  be  abased, 
"  or  the  law  of  the  devil  exalted.  So  help  me  God  and  his 
"  saints."  (9) 

The  battel  is  thus  begun,  and  the  combatants  are  bound 
to  fight  till  the  stars  appear  in  the  evening :  and,  if  the  cham- 
pion of  the  tenant  can  defend  himself  till  the  stars  appear,  the 
tenant  shall  prevail  in  his  cause ;  for  it  is  sufficient  for  him 
to  maintain  his  ground,  and  make  it  a  drawn  battle,  he  being 
already  in  possession  ;  but,  if  victory  declares  itself  for  either 
party,  for  him  is  judgment  finally  given.  This  victory  may 
arise,  from  the  deatli  of  either  of  the  champions :  which  in- 
deed hath  rarely  happened ;  the  whole  ceremony,  to  say  the 
truth,  bearing  a  near  resemblance  to  certain  rural  adiletic 
diversions,  which  are  probably  derived  irorn  this  original. 
Or  victory  is  obtained,  if  either  champion  proves  recreant^ 
that  is,  yields,  and  pronounces  the  horrible  word  of  craven  ,• 
a  word  of  disgrace  and  obloquy,  rather  than  of  any  deter- 
minate meaning.  But  a  horrible  word  it  indeed  is  to  the 
vanquished  clinnipion  :  since  as  a  punishment  to  him  for  for- 
feiting the  land  of  his  principal  by  pronouncing  that  shameful 
word,  he  is  condenuied,  as  a  recreant,  amitftvc  liberam  legenif 
that  is,  to  become  infamous,  and  not  be  accounted  lil>er  et 
legalis  homo .-  being  supposed  by  the  event  to  he  proved  for- 


(9)  In  order  to  prevent  any  unfairne&s  in  [he  arms,  or  the  use  of  any 
enchonUncnu,  the  champions  appear  to  have  liecn  compcUetl  sometimes  to 
strip  themsetFea  of  their  accoutrements,  and  leave  them  under  the  care  of 
an  officer  of  the  palace,  for  the  inspection  of  the  judges ;  and  that  tbia 
was  not  always  unnecessary,  we  may  easily  believe;  in  ihe  year-book, 
S9B.3.  p.  12.,  where  this  was  done  in  a  suit  between  the  bishop  and  earl  of 
Saliitbury, for  Salisbury  castle^  the  reporter  says,  "and  it  was  said  that  the 
justices  had  found  in  the  coat  of  Shawel,  who  was  the  bishop's  champion, 
several  rolls  of 'orisons,  and  sortileges.'  " 
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sworn,  ami  therefore  never  to  be  put  upon  a  jurj'  or  admitted 
as  a  witness  in  any  cause. 

r  Sil  ]  This  is  the  form  of  a  trial  by  battel ;  a  trial  which  the 
tenant,  or  defendant  in  a  writ  of  right,  has  it  in  his  election 
at  this  day  to  demand ;  and  which  was  the  only  decision  of 
such  wTit  of  right  after  the  conquest,  till  Henry  tlie  second 
by  consent  of  parliament  introducctl  the  grand  assise"^,  a  pe- 
culiar species  of  trial  by  jury,  in  concuirence  therewith ; 
giving  the  tenant  his  choice  of  either  the  one  or  the  other. 
Which  example,  of  discountenancing  these  judicial  combats, 
was  imitated  about  a  century  afterwards  in  France,  by  an 
edict  of  Louis  the  pious,  A.  D.  1260,  and  soon  after  by  the 
rest  of  Europe.  The  establishment  of  this  alternative,  Glan- 
vil,  chief  justice  to  Henry  the  second,  and  probably  his  ad- 
viser herein,  considers  as  a  most  noble  improvement,  as  in 
fact  it  was,  of  tlie  law  *. 


VI.  A  SIXTH  species  of  trial  is  by  wager  of  la-ao,  vadiatio 
IfgiSf  as  tlie  foregoing  is  called  wager  ofbattely  vadiatio  duelli : 
because,  as  in  the  (brraer  case^  the  defendant  gave  a  pletige, 
gage,  or  vadium,  to  try  the  cause  by  battel  ,•  so  here  he  was 
to  put  in  sureties  or  vadiox,  that  at  such  a  day  lie  will  make 
his  law,  that  is,  take  Uie  benefit  which  the  law  has  allowed 
him^.  For  our  ancestors  considered,  that  there  were  many 
cases  where  an  innocent  miin,  of  good  credit,  might  be  over- 
borne by  a  multitude  of  false  witnesses ;  and  therefore  esta- 
blished this  species  of  trial,  by  the  oath  of  the  defendant 
himself,  for  if  he  will  absolutely  swear  himself  not  chai'geable, 
and  appears  to  be  a  person  of  reputation,  he  shall  go  free 
and  for  ever  acquitted  of  tlie  debt,  or  other  catisc  of  action. 


*  Append.  No.  I.  §6. 

*  Est  atitem  magna  auita  regak  quod- 
dam  befufficium,  elem^nlia  jirineipii,  dt 
consilio  procerum,  jtaptjis  itidultum  ; 
quo  vitae  kominumt  «( ttaJtu  inlegritati 
lam  mlubriler  cntuulilur,  ul  in  jure  quod 
qttu  in  liient  toli  tewmento  jmstuUl  reti- 
nend^f  duetli  carum  dectinare  jiottint  ho' 
mimM  mwtkigmtm.  Acperlwetamtmg.it, 
tefpirater  et  itntnuUura*  morti*  uAi- 
mMm   nMUre    MuppHciumt   vet  taUrm 


perennix  infamvte  ofjtrobrium  illiut  in- 
fetli  el  inrencundi  fcr&i.  quitd  in  ore 
vicli  turjiiter  towU,  rvnucutrntm.  Em 
uequitiUe  m$tcm  maeima  pivdUa  «tf  le» 
galisula  mititutio.  Jut  eium,  qvdfMt 
multa*  et  longu  dUatiome*  mr  MMcifMr 
per  dufllum,  per  tw^WMW  Mm*  «0Mli> 
iHtianit  cumMMtfM  tt  MoafarflflHl  etpt. 
ditw.  (/,  '2.  c.T.) 
I'  Co.  Liu.  895. 


Cb.  22, 


WRONGS. 


S42 


This  metliod  of  trial  is  not  only  to  be  (bund  in  the  codes 
of  almost  all  tlie  northern  nations,  that  broke  iu  upon  the 
Roman  empire,  and  established  petty  kingdoms  upon  it's 
ruins  * ;  but  it's  original  may  also  be  traced  as  far  back  as  the 
Mosaical  law.  <*  If  a  man  deliver  unto  his  neighbour  an  ass, 
"  or  nil  ox>  or  a  sheep,  or  any  beast  to  keep ;  and  it  die,  or 
"  be  hurt,  or  driven  away,  no  man  seeing  it ;  then  shall  an 
*'  oath  of  the  Lord  be  between  them  both,  that  he  hath  not 
"  put  liis  hand  unto  his  neighbour's  goods;  and  the  owner  of 
**  it  shall  accept  tliereof,  and  he  shall  not  make  it  good  *." 
We  shall  likewise  be  able  tu  discern  a  manifest  resejubhmce, 
between  this  species  of  trial,  and  tlie  canonical  purgation  of 
the  popish  clergy,  when  accused  of  any  capital  crime.  Tlie 
defendant  or  person  accused  was  in  lx)th  cases  to  make  oath 
of  his  own  innocence,  and  to  produce  a  certain  number  of 
compurgators,  who  swore  they  believed  his  oath.  Somewhat 
similar  also  to  this  is  the  sacramenium  dccisionis,  or  tlie  volun- 
tary and  tlocisive  oath  of  die  civil  law  *> ;  where  one  of  the 
parties  to  the  suit,  not  being  able  to  prove  his  charge,  ofiFers 
to  refer  the  decision  of  the  cause  to  the  oath  of  his  adversaiy : 
wliicli  the  adversary  was  bound  to  accept,  or  tender  the  same 
proposal  buck  again ;  otherwise  the  whole  was  taken  as  con- 
fessed by  him-  But,  though  a  custom  somewhat  similar  to 
this  prevailed  formerly  in  the  city  of  London  %  yet  in  general 
the  English  law  dfjes  not  thus,  like  the  civil,  reduce  the 
defendant,  in  case  he  is  in  the  wrong,  to  the  dilemma  of 
either  confedsiun  or  perjury :  but  is  inileetl  so  tender  of  per- 
mitting the  oath  to  be  t^iken,  even  upon  the  defendant's  own 
retjuest,  that  it  allows  it  only  in  a  very  few  cases;  and  in 
Uiose  it  has  also  devised  other  collateral  remedies  for  tlie 
party  injured,  in  which  the  defendant  is  excluded  from  his 
wager  of  law. 

The  manner  of  waging  and  making  law  is  this.     He  that  [  343  ] 
has  waged,  or  given  security,  to  make  his  law,  brings  with 
him  into  court  eleven  of  his  neighbours  :  a  custom,  which  we 
find  particularly  described  so  early  ns  in  the  league  between 


*  Sp.  L.  b.  S8.  c.  13.  Sticnibook, 
fkjvr*  AtMiium.  l.X.c.  9.  Fntd.  LI. 
I.  4.  10.  SS. 


•  Exod.  xxii.  10. 

*  Cxi.  4.  I.  12. 

'   Bro.  ^frr.  t,  Ity  g€»ger,77. 
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Alfretl  and  Guthrun  the  Dane '' ;  for  by  tlie  old  Saxon  con- 
stitution every  man's  credit  in  courts  of  law  depended  upon 
the  opinion  which  his  neighbours  liad  of  his  veracity-  The 
detendant,  then  standing  at  the  cml  of  the  bar,  is  admonished 
by  the  judges  of  die  nature  and  danger  of  a  fidse  oath*.  And 
if  he  still  persists,  he  is  to  repeat  this  or  the  like  oath  :  *'  Hear 
"  this,  ye  justices,  that  I  do  not  owe  unto  Richard  Jones  the 
"  sum  of  ten  pounds,  nor  any  penny  thereof,  in  manner  and 
"  form  as  the  said  Richard  hatJi  declared  against  me.  So 
"  JteJp  me  God."  And  thereupon  his  eleven  neiglibours,  or 
compurgators,  shall  avow  upon  their  oaths,  that  they  believe 
in  their  consciences  that  he  s»ilh  the  truth  ;  so  thai  himself 
must  be  sworn  de  Jidelitatey  and  the  eleven  de  credulitate  ^y^ 
It  is  held  indeed  by  later  authorities  ',  that  fewer  than  eleven 
compurgators  will  do:  but  sir  Edward  Cuke  is  positive  that 
there  must  be  this  number ;  and  his  opinion  not  only  seems 
founded  upon  better  authority,  but  also  upon  better  reason  : 
for,  as  wager  of  law  is  equivalent  to  a  verdict  in  the  defend- 
ant's fiivour,  it  ought  to  be  established  by  the  same  or  equal 
testimony,  namely,  by  the  oath  of /tiWix'  men.  And  so  indeed 
Glanvil  expresses  it  ^^  "  jurabit  duodtcima  manu  "  and  ia 
9  Hen.  III.,  when  a  defendant  in  an  action  of  debt  waged  his 
law,  it  was  adjiulged  by  the  court  '*  quod  defendat  se  dtiodecima 
"  manu '."  Thus  too,  in  an  author  of  the  age  of  Edwaitl  the 
first  *,  we  read,  "  adjudicabilur  rais  ad  legem  suam  ditodccima 
"  manu,"  And  the  antient  treatise,  entitled,  Dyvcrsite  dfs 
cottfis,  expressly  confirms  sir  Edward  Coke's  opinion'.  (10) 


*  Cap.  3.  Wilk.  LL.  Angl.  Sat, 
'  Sdk.  6»2. 

'  Co.  Lift.  295. 
■  8  VepU-.  171. 

*  /.  I.  c.  9. 

'  Flu.  jibr,  t.  Ujf.lS. 


"  Men^m  magna,  c.5. 

'  It  covieni  aicr'  one  tuy  ti  maj/ni  de 
jurrr  out  luy,  JC.  </Mr  /it  mttndre  em 
lour  coniciftu  que  it  disayl  voier.  ffoLSOS. 
edit.  1534.) 


(JO)  In  the  CBse  of  King  v.  H^tUianu,  2  B.  &  C.  538.,  the  defendant  having 
waged  his  bw,  applied  to  the  coon  to  assign  the  number  of  compurgalor*, 
with  wham  he  should  come  to  perfect  it.  It  was  contended  for  htui  that  { 
the  books  left  the  number  unccrtun,  and  that  it  wrj  the  office  of  the 
court  to  assign  it  in  each  case.  But  the  court  refused  the  application,  and 
left  him  to  bring  as  many  as  he  thought  suHicieut,  observing  that  the  que(> 
tion  would  be  more  fairly  discussed  if  the  plaint  iff  should  object  to  the 
number  brought ;  when  both  sides  would  be  heard.  The  defe.'.dant  Ibeo 
prepared  to  bring  eleven,  but  the  ploiatiff  iibandooed  the  action. 


1 
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It  must  be  however  obsei'ved,  that  so  long  as  the  custom 
continued  of  producing  the  sectcr^  the  w//,  or  witnesses  to  give 
probability  to  the  plaintiff's  demand,  (of  which  we  spoke  in 
a  former  chnpter,}  the  defendant  was  not  put  to  wager  his 
law  uidess  the  secta  was  first  produced,  and  their  testimony 
was  found  consistent.  To  this  purpose  speaks  magna  carta, 
c.  28.  *'  Nuilus  ballivus  tie  caeteto  ponat  aliquem  ad  legem 
"  manifcslamy"  (Uiat  is,  wager  of  battel,)  ^^necadjuramentum" 
(that  is,  wager  of  law,)  "  simpliciloqucla  sua,"  (that  is»  merely 
by  his  count  or  declaration,)  "  sine  testibus  ^delibus  ad  hoc 
"  inductis."  Which  Fleta  thus  explains ""  :  "  Si  petens  sectam 
**  produxerify  hoc  est  testimonium  hominum  legaliwn  qui  con' 
*'  tracttii  inter  eos  habito  intetfuerint  pra:sentes,  qui  a  jtidice 
"  examitiati,  si  Concordes  inveriiantur,  iwic  reus  poterit  va- 
"  diare  legem  suam  cotUra  petentein  et  contra  sectam  suam  pro- 
"  laiani;  *  *  *e/si  secta  variabilis  inveniatia;  extunc?ion  tenebitur 
*'  legem  xmdiare  contra  sectam  illam"  It  is  true  Indeed,  tliat 
Fleta  expressly  limits  the  number  of  compurgators  to  be  only 
double  to  that  of  the  secta  produced ;  "  ut  si  duos  vel  treg 
"  testes  prodtuca'it  ad  probandum,  oportet  quod  dejcnsiojiat  per 
"  quatuor  t«'/^£V'sex;  ita  quod  pro  qnolibet  teste  duos  producat 
"  juratores,  usque  ad  diiodecitn  :"  so  that  according  to  this 
doctrine  the  eleven  compurgators  were  only  to  be  prodttced, 
but  not  all  of  them  svoorttj  unless  the  secta  consisted  of  six. 
But,  though  tliis  might  possibly  be  the  rule  till  tlie  production 
of  the  secta  was  generally  disused,  since  that  time  the  duo- 
decima  maims  seems  to  hiove  been  generally  required  ". 

In  the  old  Swedish  or  Gothic  constitution,  wager  of  law 
was  not  only  permitted,  as  it  still  is  in  criminal  cases,  unless 
the  fact  be  extremely  clear  against  tlie  prisoner";  but  was 
also  absolutely  required,  in  many  civil  cases:  which  an  author 
of  their  own  ''  very  jusdy  charges  as  being  the  source  of  fre- 
quent perjury.  This,  he  tells  us,  was  owing  to  the  popish 
ecclesiastics,  who  introduced  this  method  of  purgation  from 
their  canon  law  ;  and,  having  sown  a  plentilui  crop  of  oaths 
in  all  judicial  proceedings,  reaped  afterwards  an  ajnple  bar-  [  3*5  ] 
vest  of  perjuries:    for  perjuries  were  punished    in   part   by 

™  /.  2.  c.  63.  "  Mod.  Un.  Hist,  xxxui.  25f. 

"  Bro.  Jbr.  t.'ley  gager,  9.  "  Savmhook <kjur« Suemum,  LI.  e.9 
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pecuniary  fines,  payable  to  the  coffers  of  the  churcli.  But  with 
us  in  EnglamI  wagyr  of  law  is  never  required  ,■  and  is  then 
/<m\y  admitted^  where  an  action  is  brought  upon  such  matters 
as  may  be  supposed  to  be  privately  transacted  between  the 
parlies,  and  wherein  the  defendant  may  l>e  presumed  to  have 
made  satisfaction  without  being  able  to  prove  it.  Therefore 
it  is  only  in  actions  of  debt  upon  simple  contract,  or  for 
amercement  (11),  in  actions  of  detinue,  and  of  account,  where 
the  debt  may  have  been  paid,  the  goods  restored,  or  the 
account  balanced,  without  any  evidence  of  either ;  it  is  only 
in  these  actions,  I  say,  that  the  delcndant  is  admitted  to  wage 
his  law^:  so  that  wager  of  law  lieth  not,  when  there  is  any 
specialty,  (as  a  bond  or  deed,)  to  charge  the  defendant,  for 
that  would  be  cancelled,  if  satisfied ;  but  when  the  debt 
groweth  by  word  only :  nor  doth  it  lie  in  an  action  of  debt, 
for  arrears  of  nn  account,  settled  by  auditors  in  a  former 
action  '.  Anil  by  such  wager  of  law  (wlien  admitted)  the 
plaintiff  is  perpetually  barred ;  for  the  law,  in  the  simplicity 
of  the  autient  times,  presumed  that  no  one  would  forswear  J 
himself  for  any  worldly  thing'.  Wager  of  law,  however, 
lieth  in  a  real  action,  where  the  tenant  alleges  he  was  not 
legally  summoned  to  appear^  as  well  as  in  mere  personal 
eon  tracts  '. 


A  MAK  outlawed,  attainted  for  false  verdict,  or  for  con»| 
spiracy  or  jicrjury,  or  otherwise  become  infamous  as  by  pro- 
nouncing the  horrible  word  in  a  trial  by  battel,  shall  not  be 
permitted  to  wage  his  law.  Neither  shall  an  infant  under  the 
age  of  twenty-one,  for  he  cannot  be  admitted  to  his  (»ath  ; 
ai  d  therefore,  on  tlie  other  hand,  the  course  of  justice  shall 
flow  equally,  and  the  defendant,  where  an  infant  is  plaintiff, 
shall  not  wage  his  law.  But  a  fenie-coverl,  wtien  joined  with 
her  husband,  may  be  admitted  to  wage  her  law  ;  and  an  alien 
.  shall  do  it  in  his  own  language  ". 


•>  Co.Lit(.2<)5. 
■■  10  Rep.  IDS. 
■  Co.LiU.S95. 


Finch.  L.  483. 
Co.  LJtt  ^5. 


(11)  In  a  court  not  of  record;  for,  if  the  amorvuuneiit  were  imposed 
by  a  court  of  record,  the  defendant  couW  not  wage  hii  l«w.  Co,  Litt 
»»S  «. 
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It  is  moreover  a  rule,  tliat  where  a  man  is  compellable  by 
law  to  ilo  an)'  thing,  whereby  he  becomes  creditor  to  another, 
the  defendant  in  that  cose  shall  not  be  permitted  to  wage  his 
law :  for  then  it  would  be  in  the  power  of  any  bad  man  to 
run  in  debt  first,  against  the   inclinations  of  his  creditor,  and 
ailerwards  to  swear  it  away.     But  where  the  plaintiff  hatli 
given  voluntary  credit  to  tlie  defendant,  tliere  he  nmy  wage 
his  law;    for,  by  giving  him  such   credit^   the  plaintiff   has 
himself  borne  testirnony  that  he  is  one  whose  character  may 
be  trusted.     Upon  this  principle  it  is,  that  in  an   action  of 
debt  against  a  prisoner  by  a  gaoler  for  his  victuals,  the  de- 
fendant shall  not  wage  his  law :  for  the  gaoler  cannot  refuse 
the  prisoner,  and  ought  not  to  suffer  him  to  perish  for  want 
of  sustenance.     But  otherwise  it  is  for  tbe  board  or  diet  of  a 
man  at  liberty.*    In  an  action  of  debt  brought  by  an  attorney 
for  his  fees,  the  defendant  cannot  wage  his  law,  because  the 
plaintiff  is    compellable  to  be    his  attorney.      And  so,   if  a 
servant  be  retained   according  to  the  statute  of  labourers, 
SEliz.  c,4.  which  obliges  all  single  persons  of  a  certain  age, 
and  not  having  other  visible  means  of  livelyhood,  to  go  out 
to  service ;  in  an  action  of  debt  for  the  wages  of  such  a  ser- 
vant, the  master  shall  not  wage  his  law,  because  the  plaintiff 
was  comj>ellable  to  serve.     But  it  had  been  otherwise,  had 
the  hiring  been  by  special  contracC,  and  not  according  to  the 
statute  *. 

In  no  case  wliere  a  contempt,  trespass,  deceit,  or  any 
injury  "wiiA  Jbtre  is  allegett  against  the  defendant,  is  he  per- 
mitted to  wage  his  law  *  :  for  it  is  impossible  to  presume  he 
has  satisfied  the  plutntifF  his  demand  in  such  cases,  where 
damages  are  uncertain  and  left  to  be  assessed  by  a  jury.  Nor 
will  the  law  trust  the  defendant  with  an  oath  to  discharge 
himself,  where  the  private  injury  is  coupled  as  it  were  with  a 
public  crime,  that  of  force  and  violence;  which  would  fje 
equivalent  to  the  pm-gation  oath  of  the  civil  law,  which  ours 
has  so  justly  rejected. 

Executors  and  administrators,  when  charged  for  the  debt  [  347  ] 
of  the  deceased,  shall  not  be  admitted  to  wjigc  their  law  ^  :  tor 

»  Co.  litt.  «95.  •  Ibid.  Rayin .  286.  '  FincL  L.  4S4. 
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tiO  rtian  can  with  a  safe  conscience  wage  law  of  another  man's 
contract;  that  is,  swear  that  he  never  entered  into  it,  or  ail 
least  that  he  privately  discharged  iL{12)  The  king  also  hasj 
his  prerogative ;  for,  as  all  wager  of  law  imports  a  reflection 
on  the  plaintiff  for  dislionesty,  therefore  there  shall  be  no 
»uch  wager  on  actions  brought  by  him*.  Ami  this  prer 
tive  extends  and  is  communicated  to  his  debtor  and  accompt- 
ant ;  for,  on  a  writ  of  y?/o  mimis  in  the  exchequer  for  a  debt 
on  simple  contract,  the  defendant  is  not  allowed  to  wage  his 


Thus  the  wager  of  law  was  never  permitted,  but  where 
the  defendant  bore  a  fair  and  unreproachable  character ;  and 
it  also  was  confined  to  such  cases  where  a  debt  might  be  sup- 
posed to  be  discharged,  or  satisfaction  made  in  private  with- 
out any  witnesses  to  attest  it :  and  many  other  prudential 
Testrictions  accompanied  this  indulgence.  But  at  length  it 
was  consideretl,  thai  (even  under  all  its  restrictions)  it  threw 
too  great  a  temptation  in  the  way  of  indigent  or  profligate 
men  ;  and  therefore  by  degrees  new  remedies  were  devised, 
and  new  forms  of  action  were  introtluced,  wherein  no  defend- 
ant is  at  lil)crty  to  wage  his  law.  So  that  now  no  plaintiflT 
need  at  all  apprehend  any  danger  from  the  hardiness  of  his 
debtor's  conscience,  unless  he  voluntarily  chuses  to  rely  on 
his  adversary's  veracity,  by  bringing  an  obsolete,  instead 
of  a  modern,  action.  Therelore  one  shall  hardly  hear  at 
present  of  an  action  of  del/t  brought  upon  a  simple  contract ; 
that  being  supplied  by  an  action  of  trespass  on  the  case  for 
the  breacli  of  a  promise  or  assumpsit ,-  wherein,  though  the 
specific  debt  caimot  be  recoveretl,  yet  damages  may,  equiva- 
lent to  tlie  specific  debt.  And,  this  being  an  action  of  tres- 
pass, no  law  can  be  waged  therein.  So,  instead  of  on  action 
of  tUtinue  to  recover  the  very  thing  detainctl,  an  action  of 


'  l'iach.L.485. 


•  C:o.Litt.S>U. 


(12)  And,  therefore,  generally  speaking,  aii  action  of  debt  for  the  sim- 
plo  conlraet  debt  of  the  deceased  will  not  lie  against  them,  because  they 
•re  deprived  of  a  le^al  defence,  wiiich  those  whom  they  represent  might 
have  Blade  use  of.  See  the  case*  toUected  in  St/mW*  .V./*.  787.  6/A 
edU. 
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trespass  on  the  case  in  timxr  and  conv€rsio7i  is  usually  brought ; 
wherein,  though  the  horse  or  other  specific  chattel  cannot  be  [  348  ] 
had,  yet  the  defeudant  shall  pay  danmges  for  the  conversion, 
equal  to  the  value  of  the  chattel;  and  for  this  trespass  also 
no  wager  of  law  is  allowed.  In  the  room  of  actions  of  account^ 
a  bill  in  equity  is  usually  filed :  wherein,  though  the  defend- 
ant  answers  upon  liis  oatli,  yet  such  oath  is  not  conclusive  to 
the  plaintiff;  but  he  may  prove  every  article  by  other  evi- 
dence, in  contradiction  to  what  the  defendant  has  sworn.  So 
that  wager  of  law  is  quite  out  of  use,  being  avoided  by  the 
mode  of  bringing  the  action ;  but  still  it  is  not  out  of  force. 
And  therefore,  when  a  new  statute  inflicts  a  penalty,  and 
gives  an  action  of  debt  for  recovering  it,  it  is  usual  to  add, 
in  which  no  wager  of  law  shall  be  allowed :  otherwise  an 
hardy  delinquent  might  escape  any  penalty  of  the  law,  by 
swearing  he  had  never  incurred,  or  else  had  discharged 
it.  (13) 

These  six  species  of  trials,  that  we  have  considered  in  the 
present  chapter,  arc  only  had  in  certain  special  and  eccentrical 


(13}  In  a  work,  entitled  Esprit,  Origine,  et  Progre*  dgt  JnttituHoru  Jtt- 

diciairei  de  r Europe,  by  M.  Meyer,  an  ingenious  attempt  is  made  to  explain 
nnd  put  on  a  reasonable  footing  the  system  of  compurgation.  &s  by  the 
antient  laws  of  nearly  all  the  Northern  States,  the  neighbourhood  was 
responsible  for  every  crime  of  which  the  aiuhor  was  not  discovered,  unless 
by  another  process  they  could  clear  themselves  from  all  participation  or 
collusion,  certainly  when  a  man  was  charged  with  a  crime  his  neighbours 
had  a  direct  ititercst  la  fixing  the  guilt  on  him ;  if  then  a  number  of  them 
came  forward  to  attest  on  oath  their  belief  in  his  innocence,  they  swore 
against  their  own  interest,  and  were  highly  credible.  It  is  some  con- 
Brmatton  of  this,  that  no  one  wo*  originally  admitted  as  a  compurgator, 
who  did  nut  stand  under  this  responsibility ;  that  is,  who  was  not  a  free 
citizen,  of  full  age,  enrolled  in  the  decennary.  The  difficulty  is  to  ex- 
plain how  the  system  was  adopted  in  civil  suits,  where  I  have  never  un- 
dethtood  that  the  same  liability  was  cast  on  the  decennary;  perhaps  the 
transition  began  in  the  case  of  actions  for  trespasses  and  wrongs,  which 
being  of  a  criminal  nature,  might,  at  the  option  of  the  party,  have  been 
pursued  criminally. 

If  this  theory  be  a  true  one,  it  is  somewhat  singular  that  we  have  no 
(race,  that  I  remember,  of  compurgation,  as  a  mode  of  crimiaal  trial  at 
common  law.    Meyer,  vol.  i,  p.  2^9. 
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cases  I  where  the  trial  by  the  country,  per  pais^  or  by  jury, 
would  not  be  so  proper  or  effectual.  In  the  next  chapter  we 
shall  conskler  at  large  the  nature  of  that  principal  criterion  of 
truth  in  the  law  of  England. 
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CHAPTER    THE    TWENTY-THIRD. 


OF   THE   TRIAL   BY   .lURY. 


T^HE  subject  of  our  next  inquiries  will  be  the  nature  and 
melhod  of  the  trial  by  jury :  called  also  the  trial  pn-  pais, 
or  by  the  comitrj/ :  a  trial  that  hath  been  used  time  ont  of 
mind  in  this  nation,  and  seems  to  have  been  coeval  with  the 
jfirst  civil  government  thereof.  Some  authors  have  endea- 
voured to  trace  the  oririftnal  of  juries  up  as  high  as  the  Britons 
themselves,  the  first  inhabitants  of  our  island ;  but  certain  it 
\Sf  that  they  were  in  use  among  the  earliest  Saxon  colonies, 
their  institution  being  ascril>ed  by  bishop  Nicholson*  to  Wo- 
den himself^  their  great  legislator  and  captain.  Hence  it  is, 
that  wc  may  find  traces  of  juries  in  the  laws  of  all  those  nations 
which  adopted  tlie  feodal  system,  as  in  Germany,  France, 
and  Italy  ;  who  had  all  of  them  a  tribunal  composed  of  twelve 
good  men  and  true,  **  boni  homines"  usually  the  vasals  or 
tenants  of  the  lord,  being  the  equals  or  peers  of  the  parties 
litigant ;  and,  as  the  lord's  vasals  judged  each  other  in  the 
lord's  courts,  so  the  king's  vasals,  or  the  lords  themselves, 
judged  each  other  tu  the  king's  court''.  In  England  we  find 
actual  mention  of  them  so  early  as  the  laws  of  king  Ethelred, 
and  that  not  as  a  new  invention  ^.  Stiernhook  ^  ascribes  the 
invention  of  the  jury,  which  in  the  Teutonic  language  is  deno- 
minated Tiembdtj,  to  Regner,  king  of  Sweden  and  Denmark, 
who  was  cotemporary  with  our  king  Egbert.  Just  as  we  are 
apt  to  impute  the  invention  of  this,  and  some  other  pieces  of  L  350  j 
juridical  polity,  to  the  superior  genius  of  Alfred  the  great ; 
to  whom,  on  account  of  his  having  done  much,  it  is  usual  to 
attribute  every  thing;  and  as  the  tradition  of  antient  Greece 

•  tie  jure  Saronum,  />.  12.  "^  Wilk.  LL.  Angl.  Sni.  117. 

"  Sp.  L.  b  30.  c.  Ifl.     CapUul.  Lvd.       "  lUjure  Suepnum,  i.\.  c,  4. 
/w'i.  ^.27.810.  r.2. 
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placed  to  the  Bccoimt  of  their  own  Hercules  whatever  atchieve- 
ment  was  performed  superior  to  the  ordinary  prowess  of  man- 
kind.    Whereajj  the  truth  seems  to  be,  that  this  tribunal  was 
universally  estabHshed  among  al!   tlie  northern  nations,  and 
so  interwoven    in  their   very  constitution^   that    the    earliest 
accounts  of  the  one  give  us  also  some  traces  of  the  other. 
It's  establishment  however  and  use,  in  this  island,  of  what  date 
soever  it  be*  though  for  a  time  greatly  impaired  and  shaken 
by  tlie  introduction  of  the  Norman  trial  by  battel,  was  always 
so  highly  esteemed  and  valued   by  the  people,  that  no  con- 
quest, no  change  of  government,  could  ever  prevail  to  abolish 
it.     In  magna  carta  it  is  more  tlian  once  insisted  on  as  the 
principal  bulwark  of  our  liberties  ;  but  especially  by  chap.  29. 
that  no  freeman  shall  be  hurt  in  either  his  person  or  pro- 
perty ;  **  nisi  per  legale  judicium  parinm  srw/-um  vel  per  legem 
"  iarae"     A  privilege  which  is  couched  in  olmost  the  same 
words  with  that  of  the  emperor  Ganrad,  two  hundred  years 
before  ^ :  "  nemo  bent/icium  suwn  pcrdat^  nisi  seamdum  con^ 
**  suetudinem  atitecessorum  nostrorum  et  per  judicium  parium 
*'  suonan."     And  it  was  ever  esteemed,  in  all  countries,  a  pri- 
vilege of  the  highest  and  most  l>eneficial  nature. 
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But  I  will  not  mispend  the  reader's  time  in  fruitless  en- 
comiums on  this  method  of  trial :  but  shall  proceed  to  the 
dissection  and  examination  of  it  in  all  it's  parts,  from  whence 
indeed  it's  highest  encomium  will  arise ;  since,  the  more  it  is 
searched  into  and  understood,  the  more  it  is  sure  to  be  valued. 
And  this  is  a  species  of  knowledge  most  absolutely  necessary 
for  every  gentleman  in  the  kingtlom :  as  well  (because  he  may 
be  frequendy  called  upon  to  determine  in  this  capacity  the 
rights  of  others,  his  fellow-subjects ;  as  because  his  own  pro- 
perty, his  liberty,  and  Ins  life,  depend  u|X)n  maintaining,  in 
it's  legal  force,  the  constituttcwial  trial  by  jury. 

]  Trials  by  jury  in  civil  causes  are  of  two  kinds;  e.rtranrdi- 
naty  and  ordinaiy.  The  extraordinary  1  shall  only  briefly 
hint  at,  and  confine  the  main  of  my  observations  to  that  which 
is  more  usual  and  ordinary. 


1,L.  Xo»«^./.S.MUr.4. 
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The  first  species  of  extraordinary  trial  by  jury  is  that  of 
the  (trand  assise,  which  was  instituted  by  king  Henrv  the 
second  in  parliament,  as  was  mentioned  in  the  preceding 
chapter^  by  way  of  alternative  offered  to  the  choice  of  the 
tenant  or  defendant  in  a  writ  of  rit^ht,  instead  of  the  barba- 
rous and  unchristian  custom  of  duelling.  For  this  purpose 
a  writ  fif  magna  assisa  eligenda  is  directed  to  the  sheriff"*,  to 
return  four  knights,  who  are  to  elect  and  chuse  twelve  others 
to  be  joined  with  them,  in  the  manner  mentioned  by  GlanviU; 
who,  having  probably  advised  tlie  measure  itself,  is  more  than 
usually  copious  in  describing  it ;  and  these,  all  together,  form 
the  grand  assise,  or  great  jury,  which  is  to  try  the  matter  of 
right,  and  must  now  consist  of  sixteen  jurors  ''. 

Another  species  of  extraordinary  juries,  is  the  jury  to  try 
an  afiaint ;  which  i.s  n  process  commenced  against  a  former 
jury,  for  bringing  in  a  false  verdict ;  of  which  we  shall  speak 
more  largely  in  a  subsequent  chapter.  At  present  I  shall 
only  observe^  that  this  jury  is  to  consist  of  twenty- four  of  tlie 
best  men  in  the  county^  who  are  called  the  grmul  jury  in  the 
attaint,  to  distinguish  them  from  the  first  or  pel  it  jury  ;  and 
these  are  to  hear  and  try  the  goodness  of  the  former  verdict. 

With  regard  to  the  ordinary  trial  by  jury  in  civil  cases,  I 
shall  pursue  the  same  methcxl  in  considering  it  that  I  set 
out  with,  in  explaining  the  nature  of  prosecuting  actions  in 
general,  viz.  by  following  the  order  and  course  of  the  proceed- 
ings themselves,  as  tlie  most  clear  antl  perspicuous  way  of 
treating  it. 

Wken,  therefore,  an  isstie  is  joined,  by  these  words,  "  and  [  352  } 
"  this  the  said  A  prays  may  be  inquired  of  by  the  country," 
or,  "  and  of  this  he  puts  himself  upon  the  country,  — and  the 
**  said  B  docs  the  like,"  the  court  awards  a  writ  of  i>enirc  fa- 
cias upon  tlie  roll  or  record,  commanding  the  shcrifF  "  that 
*•  he  cause  to  come  here  on  such  a  day,  twelve  free  and  lawful 
*'  men,  libci'os  el  legaks  homines^  of  the  body  of  his  county,  by 
"  whom  the  trutli  of  the  matter  may  be  better  known,  and 

'  F.N.B.  4.  '■  Fiiidi.L.  4lL'.     I  I^eoti.  303, 
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[  "  who  are  neither  of  kin  to  the  aforesaid  A,  nor  the  aforesaid 
"  B,  to  recognize  the  truth  of  the  issue  between  the  said 
*'  parties'."  And  such  writ  was  accordingly  issued  to  tlie 
sherifF. 

Thus  the  cause  stands  ready  for  a  trial  at  the  bar  of  the 
court  itself;  for  all  trials  were  there  antiently  had,  in  actions 
which  were  there  first  commenced ;  which  then  never  hap- 
pened but  in  matters  of  weight  and  conse<juence,  all  trifling 
suits  being  ended  in  the  court-baron,  hundred,  or  c<y\xniy 
courts  :  and  indeed  all  causes  of  great  importance  or  difficulty 
are  still  usually  relnined  upon  motion,  to  be  tried  at  the  bar 
in  the  superior  courts.  But  when  the  usage  began  to  bring 
actions  of  any  trifling  value  in  the  courts  of  Westminster-hall, 
it  ivas  found  to  be  un  intolerable  burthen  to  compel  the  par- 
ties, witnesses,  and  jurors,  to  come  from  Westmoreland  per- 
haps or  Cornwall,  to  try  an  action  of  assault  at  Westminster. 
A  practice  therefore  very  early  obtained,  of  continuing  the 
cause  from  term  to  termj  in  the  court  above,  provided  the 
justices  in  eyre  did  not  previously  come  into  the  county  where 
the  cause  of  action  arose '' ;  and  if  it  happened  that  they 
arrived  tliere  within  that  interval,  tlien  the  cause  was  removed 
from  the  jurisdiction  of  ihe  justices  at  W'estminster  to  that  of 
the  justices  in  eyre.  Afterwards  when  the  justices  in  eyre 
were  superseded  by  the  modern  justices  of  assise,  (who  conie 
twice  or  thrice  in  the  year  into  the  several  counties,  ad  capi- 
endas  assisaS)  to  take  or  trj'  writs  of  assise,  of  mort  d'anccstor, 
t  353  ]  noxfel  disseisin^  ntisance,  and  the  like,)  a  power  was  superadde«l 
by  statute  Wcstm.  2.  1 3  Edw.  I.  c.  30.  to  these  justices  of  assise 
to  try  common  issues  in  trespass,  and  other  less  important 
suits,  with  directions  to  return  them  (when  tried)  into  the 
court  above  J  wliere  alone  the  judgment  should  be  given. 
And  as  only  the  trial,  and  not  the  determination  of  the  cause, 
was  now  intended  to  be  had  in  the  court  below,  therefore  the 
clause  of  7<m  ptitu  was  left  out  of  the  conditional  continuances 
before  mentioned,  and  was  directed  by  die  statute  to  be  in- 
serted in  the  writs  of  venire  facias ;  that  is,  "  that  tiie  iheriff 


'  Append.  No  II.  H- 
Srmper    doM/ur    din    fmrtibm    a 
juHictarM  dt  bmnm,  luk  tah  cvnditione, 


"  nin  jvtiicitirii  uineranlf*  phui  i-^k 
«  Wni  ad  porta  illa$."  [Bract,  t, : 
tr.l.  c.ll.  $8.) 
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"  should  cause  the  jurors  to  come  to  Westminster  (or  where- 
"  ever  the  king's  court  should  be  held)  on  such  a  day  iq,  Easter 
"  or  Micliuelnias  terms;  nisi priuSf  unless  before  that  dav  the 
"  justices  assirpied  to  take  assises  shall  come  into  his  said 
"  county,"  By  virtue  of  which  the  sheriff'  returned  his  jurors 
to  the  court  of  the  justices  of  assise,  which  was  sure  to  be 
heltl  in  the  vacations  before  Easter  and  Michaelmas  terms; 
and  there  the  trial  was  had. 

An  inconvenience  attended  this  provision;  principally  be- 
cause, as  the  sheriff  made  no  return  of  the  jury  to  the  court 
at  Westminster,  the  parties  were  ignorant  who  they  were  till 
they  came  upon  the  trial,  and  therefore  were  not  ready  with 
their  challenges  or  exceptions.  I'^or  this  reason,  by  the  sta- 
tute 42Edw, HI.  c.  11.  the  method  of  trials  by  nisi  prius  was 
altered,*  and  it  was  enactetl  that  no  inrjuests  (except  of  assise 
and  gaol  delivery)  should  be  taken  by  writ  of  nisi  priuSj  till 
after  the  sheriff  had  returned  the  names  of  the  jurors  to  the 
court  above.  So  that  now  in  almost  every  civil  cause  the 
clause  of  nisi  prius  is  left  out  of  the  writ  of  venire  Jacias^ 
which  is  the  sheriff's  warrant  to  warn  the  jury;  and  is  in- 
serted in  another  part  of  the  proceedings,  as  we  shall  see 
presently. 

For  now  the  course  is,  to  make  the  sheriff's  venire  return- 
able on  the  last  return  of  the  same  terni  wherein  issue  is 
joined,  viz.  Hilary  or  Trinity  terms  ;  which,  from  the  making 
up  oi  the  issues  thereiji,  arc  usually  called  issuable  terms. 
And  he  returns  the  names  of  the  jurors  hi  a  panel  (a  little 
pane,  or  oblong  piece  of  parchment}  annexed  to  the  writ. 
This  jury  is  not  summoned,  and  therefore,  not  appearing  at  [  S54  ] 
the  <lay,  must  unavoidably  make  default.  For  which  reason 
a  compulsive  process  is  now  awarded  against  the  jurors,  called 
in  the  common  pleas  a  writ  o^  habeas  corpora  jttratoyum^  and  in 
the  king's  l>ench  a  distringas^  commanding  die  sheriff  to  have 
their  bodies,  or  to  distrein  them  by  their  lands  and  goods.,  that 
they  may  appear  upon  the  day  »p]vointed.  The  entry  there- 
fore on  the  roll  or  record  is ',  "  that  the  jury  is  res]>ited, 
"  through  defect  of  the  jurors,  till  the  first  day  of  the  next 

'  An  cad.  h'c.  II.  f-1. 
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**  term,  then  to  appear  at  Westminster;  unless  before  that 
*'  time,  viz.  on  Wednesday  the  fourth  of  March,  the  justices 
"  of  our  lord  the  kinff,  appointed  to  take  assises  in  that 
**  county,  sluill  have  come  to  Oxford,  that  is,  to  the  place 
*•  assigned  for  holding  the  assises."  And  thereupon  the  writ 
commands  the  sheriff  to  have  their  bodies  nt  Westminster  on 
the  said  first  day  of  next  term,  or  before  the  said  justices  of 
assise,  if  before  that  time  they  come  to  Oxford ;  viz.  on  the 
fourth  of  March  aforesaid.  And,  as  the  judges  are  sure  to 
come  and  open  the  circuit  commissions  on  the  day  mentioned 
in  the  writ,  tlie  sheriff  returns  and  summons  this  jury  to  ap- 
pear at  the  assises,  and  there  the  trial  is  had  before  the  jus- 
tices of  assise  and  nisi  prhts :  among  whom  (as  hath  been 
said  ™)  are  usually  two  of  the  judges  of  the  courts  at  West- 
minster, liie  whole  kingdom  being  divided  into  six  circuits 
for  this  purpose.  And  thus  we  may  observe  that  the  trial  of 
common  issues,  nt  w/V/  prius,  which  was  in  it's  original  only 
a  collateral  incident  to  the  original  business  of  the  justices  of 
assise,  is  now,  by  the  various  revolutions  of  practice,  become 
their  principal  civil  employment :  hardly  any  thing  remainii^ 
ill  use  of  the  real  assiscsy  but  the  name. 


If  the  sheriff  be  not  an  indifferent  person;  as  if  lie  be  n 
party  in  tlic  suit,  or  be  related  by  either  blood  or  affinity  to 
either  of  the  parties,  he  is  not  then  trusted  to  return  the  jury ; 
but  the  vniire  shall  be  directed  to  the  coroners,  who  in  this, 
as  in  many  other  instances,  are  the  substitutes  of  the  sheriff, 
to  execute  process  when  he  is  deemed  an  improper  person. 
If  any  exception  lies  to  the  coroners,  the  venire  shall  be  di- 
rected to  two  clerks  of  the  court,  or  two  persons  of  the  county 
I  S55  ]  named  by  the  court  and  sworn".  And  these  two,  who  are 
called  fh'sors,  or  electors,  shall  indifferently  name  ihc  jnnr, 
and  their  return  is  final ;  no  challenge  being  allowed  to  their 
array. (1) 


See  pag.  59. 


ForteK.  de  Land.  LL.  c.^5.   Co.UU.\SS. 


U )  It  seems  to  be  a  general  nile,  that  where  an  ormjr  it  returned  by  any 
epccial  officer  of  the  court,  or  ftj  persons,  at  the  clitore,  specially  appointed 
by  the  court  for  tire  purpose,  it  cannot  be  challenf^ed;  and  the  reason  ia 
that  such  chullengc  inu:>t  be  founded  on  some  objection  to  tlic  person 
niaking  the  return;  which  objection  It  is  more  correct  and  proper  ro  make 

to 


^ 
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Let  us  now  pause  awhile,  and  observe  (with  sir  Matthew 
Hale*')  in  these  first  preparatory  stages  of  the  trial,  how  ad- 
mirably this  constitution  is  atlaptetl  anil  framed  fur  the  inves- 
tigation of  truth,  beyond  any  other  method  of  trial  in  the 
world.  For,  first,  the  person  rehtntitiff  the  jurors  is  a  man  of 
some  fortune  and  consequence ;  that  so  he  may  be  not  only 
the  less  tempted  to  commit  wilful  errors,  but  likewise  be 
responsible  for  the  faults  of  either  himself  or  his  officers  :  and 
he  is  also  bound  by  the  obligation  of  an  oath  faithfully  to 
execute  his  duty.  Next,  as  to  the  fimc  of  their  rehirn :  the 
panel  is  returned  to  the  court  upon  the  original  xKitire,  and 
the  jurors  are  to  be  summoned  and  brought  in  many  weeks 
afterwards  to  the  trial,  whereby  the  parties  may  have  notice 
of  the  jurors,  and  of  their  sufficiency  or  insufficiency,  chiinic- 
ters,  connections,  and  relations,  that  so  they  may  be  challenged 
upon  just  cause  ;  while  at  the  same  time  by  means  of  the  com- 
pidsory  process  [o^  distringas  or  habeas  corpora)  the  cause  is 
not  like  to  be  retarded  through  defect  of  jurors,  niirdly,  as 
to  the  place  of  their  appearance:  which  in  causes  of  weight 
and  consetjuence  is  at  the  bar  of  the  court;  but  in  ordinary 
cases  Qt  the  assises,  held  in  the  county  where  the  cause  of 
action  arises,  and  the  witnesses  and  jurors  live:  u  provision 
most  excellently  calculated  for  the  saving  of  expence  to  the 
parties.  For  though  the  preparation  of  the  causes  in  point 
of  pleading  is  transacted  at  Westminster,  whereby  the  order 
and  uniformity  of  proceeding  is  preserved  throughout  the 
kingdom,  and  multiplicity  of  forms  is  prevented ;  yet  this  is 
no  great  charge  or  trouble,  one  attorney  being  able  to  tran- 
sact the  business  of  forty  clients.  But  the  troublesome  and 
most  expensive  attendance  is  that  of  jurors  and  witnesses  at 
the  trial;  which  therefore  is  brought  home  to  them,  in  the 
country  where  most  of  lliem  itilmbit.  I'ourthiy,  the  pnsons 
before  xvhom  they  are  to  appear,  and  before  whom  the  trial  is  [  356  ] 
to  be  held,  are  the  judges  of  the  superior  court,  if  it  be  a  trial 

"    HiiL  C.L.  c,l2. 


the  court  ap[>otndng  him,  than  at  nisi  print,  where  he  probably  is  not  pre- 
•eat  to  answer  it.  Still  the  party  has  his  challenges  to  the  polls,  exactly 
as  if  they  had  been  returned  by  tlie  sheriff,  or  other  general  returning 
ofiBcer.    See  ihii  point  learnedly  discussed  in  /?.  v.  Edmtmdi,  4B,  4-  A,  476. 
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at  bar;  or  the  judges  of  assise,  delegated  from  the  courts  at 
Westminster  by  the  king,  if  the  trial  be  held  in  the  country  : 
persons,  whose  learning  and  dignity  secure  their  jurisdiction 
from  contempt,  and  the  novelty  and  very  parade  of  whose  j 
appenrance  have  no  small  influence  upon  the  multitude.  The 
very  point  of  their  being  strangers  in  the  county  ig  of  infinite 
service,  in  preventing  those  factions  and  parties,  which  would 
intrude  in  every  cause  of  moment,  were  it  tried  only  before 
persons  resident  on  the  spot,  as  justices  of  the  peace,  and  the 
like.  And,  the  better  to  remove  all  suspicion  of  partiality,  it 
was  wisely  provided  by  the  statutes  4  Edw.  III.  c.2.  sRic.  II. 
c.  2.  and  33  Hen.  VIII,  c.24.  that  no  judge  of  assise  should 
hold  pleas  in  any  county  wherein  he  was  born  or  inhabits.  (2) 
And,  as  this  constitution  prevents  party  and  faction  from 
intermingling  in  the  Iriul  of  riglit,  so  it  keeps  both  the  rule 
and  the  jid mints! ration  of  the  laws  uniform.  These  justices, 
though  thus  varied  and  shifted  at  every  assises,  are  all  sworn 
to  the  same  laws,  have  had  the  same  education,  have  pursued 
the  same  studies,  converse  and  consult  together,  communicate 
tlieir  decisions  and  resolutions,  and  preside  in  those  courts 
which  are  mutually  coiuiected  and  their  judgments  blended 
togetlier,  as  they  are  interchangeably  courts  of  appeal  or 
advice  to  each  other.  And  hence  their  administration  of 
justice  and  conduct  of  trials  are  consonant  and  uniform  ; 
whereby  that  confusion  and  contrariety  are  avoided,  which 
would  naturally  arise  from  a  variety  of  uncommunicating 
judges,  or  from  any  provincial  establishment.  But  let  us 
now  returji  to  the  assises. 


r 


When  the  general  day  of  trials  is  fixed,  the  plaintiff  or  his 
attorney  must  bring  down  the  record  (o  the  assises,  and  enter 
it  with  tJiti  proper  ofticer,  in  order  to  it's  being  called  on  in 
course.  (S)     If  it  be  not  so  entered,  it  caimot  be  tried  ;  ihere-i 


(a)  See  p.  60.  n,(l8). 

(3)  The  plaintifT  does  not  take  down  the  original  record  itself  to  the 
ansibcs,  but  u  transcript  of  certain  parts  of  it,  w  liich  h  called  the  ami  print 
record.  Th'u  bcg:in$  with  the  style  of  the  court,  the  term  in  which  the 
issue  was  joined,  and  the  number  of  the  roll  or  record  from  which  it  is 
taken  ;  it  contains  also  on  entry  of  the  declaration,  and  all  the  pleadings, 
with  the  issues  joined  upon  them,  and  of  the  jury  process.    It  is  to  this 

record 
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(ore  it  is  in  the  ptaintilTs  breast  to  delay  any  trial  by  not 
cftrrying  down  the  record:  unless  the  defendant,  being  feariul 
of  such  neglect  in  the  plaintiff,  and  willing  to  discharge  him- 
self from  ihe  action,  will  himself  undertake  to  bring  on  the 
trial,  giviiig  proper  notice  to  the  plaintifT.  Which  proceed-  [  357  1 
ing  is  called  the  trial  hy  proviso;  by  reason  of  the  clause  then 
inserted  in  the  sheriff's  vemyc,  viz.  "  prfnt'so,  ]>rovided  that  if 
"  two  writs  come  to  your  hands,  (that  is,  one  from  (he  plnin- 
"  tiff  and  another  from  the  defendant,)  you  shall  execute 
"  only  one  of  them."  But  this  practice  hath  l>egnn  to  be 
cE<;used,  since  the  statute  l-tGeo. II.  c.  17.  which  enacts,  that 
if,  after  issue  joined,  the  cause  is  not  carried  down  to  be  tried 
according  to  the  course  of  the  court,  the  plaintiff  shall  be 
esteemed  to  be  nonsuited,  and  judgment  shall  be  given  for 
the  defendant  as  in  case  of  a  nonsuit.  In  case  the  plaintiff 
intends  to  try  the  cause,  he  is  bound  to  give  the  defendant  (if 
he  lives  within  forty  miles  of  London)  eight  days  notice  of 
trial;  and,  if  he  lives  at  a  greater  distance,  then  fourteen  days 
notice,  in  order  to  prevent  surprise  :  anti  if  the  plaintiff  then 
changes  his  mind,  and  does  not  countermand  the  notice  six 
days  before  the  trial,  he  shall  be  liable  to  pay  costs  to  the 
defendant  for  not  proceeding  to  trial,  by  the  same  last  men- 
tioned statute.  (4)     The  de(t;nd«nt,  however,  or  plaintiff,  may, 

recoril  in  ihc  first  instance  that  the  pottca  (!>ee  post,  p.  SBC.)  is  added,  and 
afterword*  copied  from  this  upon  the  original  record,  when  the  final  judg- 
ment comes  to  be  entered  up. 

{4)  There  is  some  confusion  in  the  manner  of  stnting  this.  The  statute 
§  4.  enacts  that  no  cause  shall  be  tried  beTore  any  Judge  of  assise  or  niii 
prius,  or  at  the  sittings  in  London  or  Westminster,  if  the  defendant  re- 
sides above  -to  miles  from  those  cities  respectively,  unlcs*  notice  of  trial  in 
writing  shall  have  been  given  at  least  lodajs  before;  and  by  i  5.,  where 
such  notice  has  been  given,  the  countermand  must  be  in  writing,  and  six 
days  before  the  time  fixed  for  the  trial.  The  consequence  of  this  has 
been,  that  in  all  cases  at  the  assises,  ten  days'  notice  of  trial,  and  six  dayt 
of  countermand  arc  necessary.  But  (he  statute  made  no  provision  for 
case*  in  London  or  Westminster,  where  the  defcndatil  resided  within 
forty  miles,  ond  as  to  them  the  practice  remains  what  it  was  before,  that  is, 
eight  days'  notice  and  two  of  counlernmnd  are  sufficient ;  nor  did  the 
statute  negatively  restrain  the  courts  to  ten  days'  notice  of  trial  in  cases  to 
■which  it  applies ;  and,  therefore,  where  the  defendant  resides  more  than 
forty  miles  from  London  or  Westmimter,  the  old  practice  of  the  sittings 
is  retained,  and  the  plaintiff  is  required  to  give  fourteen  days'  notice  of 
trial. 
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upon  good  cause  i>Uewn  to  llie  court  above,  as  upon  absence 
or  sickness  of  a  material  witness,  obtain  leave  upon  motion 
to  defer  the  trial  of  the  cause  till  the  next  assises.  (5} 

But  we  will  now  suppose  all  previous  steps  to  be  regularly 
settled,  aiid  the  cause  to  be  called  ou  in  court.  The  record 
[or  an  abstract  uf  it]  is  then  handed  to  tlie  judge,  to  peruse 
and  observe  the  pleadings,  and  what  issues  the  parties  are  to 
niaintain  and  prove,  while  the  jury  is  called  and  sworn.  To 
this  end  tlje  sheriff'  returns  his  conjpuisive  process,  the  writ 
of  habeas  corpora^  or  distn'ngaSf  with  the  panel  of  jurors  an- 
nexed, to  the  judge's  officer  in  court.  The  jurors  contained 
in  the  panel  iu'e  either  special  or  common  jurors.  Special 
juries  were  originally  introduced  in  trials  at  bar,  when  the 
causes  were  of  too  great  nicety  for  the  discussion  of  ordinary 
freeholders ;  or  where  the  sheriff  was  suspected  of  partiality, 
though  not  upon  such  apparent  cause  as  to  warrant  an  ex- 
ception lo  him.  He  is  in  such  cases,  utM>n  motion  in  court 
and  a  rule  granted  thereupon,  to  attend  the  prolhonotary  or 
other  proper  officer  with  his  freeholders'  book  ;  and  the  officer 
[  358  ]  is  to  take  indifferently  forty-eight  of  the  principal  freeliolders 
in  the  presence  of  the  attoniies  on  both  sides:  who  are  each 
of  them  to  strike  off  twelve,  and  the  remaining  twenty-four 
are  returned  upon   the  panel.  (6)     By  the  statute  3  Geo.  11. 


(5)  Sometimes  tit  a  tatc  stage,  and  tm mediately  precetling  the  trial,  delay 
bcL-omes  im[Jortant ;  in  this  case,  as  the  pluintifl'  may,  if  he  please,  with- 
draw hi.s  record,  the  trial  will  nor  be  put  off  at  Ah  instance  to  the  next 
assises  or  sittings.  In  this  there  is  qo  hrirdship,  for  whether  he  withdmw 
the  record,  or  the  judge  permit  the  trial  to  be  put  off,  he  will  equally 
have  to  jiay  costs  to  the  defendant,  and  be  equally  able  to  briitg  his  omsa 
on  flgntn  at  the  ucxt  a&siscs.  But  the  judge  will  defer  the  trial  for  a 
good  reason  to  a  later  day  in  the  same  oisises  or  nttingg.    Ans/ey  v.Birckf 

3  Campb.  333. 

(6)  The  nomination  of  the  forty-eight,  «pd  the  rtriking  off  the  twenty- 
four,  do  not  take  place  ut  the  tianic  time;  but  a  list  is  given  to  each  party  of 
the  forty^etght,  and  an  interval  '.diowcd  before  the  appointment  is  made  for 
the  striking otf  the  twenty-four,  to  enable  the  parties  to  ascertain  the  qua- 
lifications and  churacters  of  those  named,  'i'lie  partie*  or  their  repre- 
sentatives, however,  arc  present  at  tlie  nominniion,  and  may  *uggesl  the 
absence,  ill  health,  &c.  of  any  person  named  in  the  freeholdent*  book, 
whom  the  officer  of  the  court  may  have  nominated.    See  R.  t.  Edtnondt, 

4  B.  &  A.  48B.    Tidd't  Pract.  f>  25. 887 .  7th  edit . 
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c25.  either  party  is  entitled  upon  motion  to  have  a  special 
jury  struck  upon  ihe  trial  of  any  issue,  as  well  ut  the  assises 
as  at  bar ;  lie  paying  the  extraordinary  expense,  unless  the 
judge  will  certify  [immediately  after  the  trial  in  open  court] 
(in  pursuance  of  die  statute  2i.Geo.ll.  c.  18.)  that  the  cause 
required  such  special  jury, 

A  COMMON  jury  is  one  returned  by  die  sheriff  according  to 
the  directions  of  the  statute  3  Geo. II.  c.25.  which  appoints 
that  die  sheriff  or  officer  shall  not  return  a  separate  panel  for 
every  separate  cause,  as  formerly  ;  but  one  and  the  same 
panel  for  every  cause  to  be  tried  at  the  saiue  assises  contain- 
ing not  less  than  forty-eight,  nor  more  than  seventy-two 
jurors  :  and  that  their  names  being  written  on  tickets,  shall 
be  put  into  a  box  or  glass ;  and  when  each  cause  is  ctdletl, 
twelve  of  these  persons,  whose  names  shall  be  first  drawn 
out  of  the  box,  shall  be  sworn  upou  the  jury,  unless  absent, 
challenged,  or  excused ;  or  uidess  a  previous  view  of  the  mes- 
suages, lands,  or  place  in  question,  shall  have  been  thought 
necessary  by  the  court  p;  in  which  case  six  or  more  of  the 
jurors  returned,  to  be  agreed  on  by  the  parties,  or  named  by 
a  judge  or  other  proper  officer  of  the  court,  shall  be  appointed 
by  special  writ  of  habeas  corpora  or  distringas  to  have  the 
matters  in  question  shewn  to  them  by  two  persons  named  in 
the  writ  (7);  and  then  such  of  the  jury  as  have  had  the  view, 
or  so  many  of  them  as  appear,  .shall  be  sworn  on  the  inquest 
previous  to  any  other  jurors.  These  acts  are  well  calculated 
to  restrain  any  suspicion  of  partiality  in  the  sheriiF,  or  any 
tampering  with  the  jurors  when  returned. 

As  tlie  jurors  appear,  when  called,  they  shall,  be  sworn 
wiless  challenged  by  either  party.  Challenges  are  of  two 
sorts ;  challenges  to  the  an-aj/,  and  challenges  to  the  poUs. 

•>  Stat.  4  Ana.  c.l6. 


(7)  The  twopefioni  «o  named  are  called  the  shewen;  they  iu-e  at  liberty 
to  point  out  marka,  boundaries,  &c.  which  will  afterwards  be  relied  on  in 
cii'idence  at  the  trial ;  but  the  rule  of  court  under  which  the  view  is  had, 
positively  Torbids  the  giving  any  evidence  on  either  side  ul  tb«  time  of  th« 
taking  it, 

VOL.  iir.  D  u 
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Challenges  to  the  array  are  at  once  an  exception  to  the 
whole  panel,  in  which  the  jury  are  arrayed  or  set  in  order 
by  the  sheriff  in  his  return ;  and  they  may  be  made  upon 
account  of  partiality  or  some  default  in  the  sheriflf^  or  bis 
under-officer  who  arrayctl  tJie  panel.  And  generally  speak- 
ing, tlic  same  reasons  thai  before  the  awarding  the  venire 
were  sufficient  to  have  directed  it  to  the  coroners  or  elisors, 
will  be  also  sufficient  to  quash  the  array,  when  made  by  a 
person  or  officer  of  whose  partiality  there  is  any  tolerable 
ground  of  suspicion.  Also,  though  there  be  no  personal 
objection  against  the  sheriff,  yet  if  he  arrays  the  panel  at  the 
nomination,  or  under  the  direction  of  either  party,  this  is 
good  cause  of  challenge  to  the  arra}'.  Formerly,  if  a  lord 
of  parliament  had  a  cause  to  be  tried,  and  no  knight  was 
returned  upon  the  jury,  it  was  a  cause  of  challenge  to  the 
array  "^ :  but  an  unexpected  use  having  been  made  of  this 
dormant  privilege  by  a  spiritual  lord',  it  was  abolished  by 
statute  24  Geo.  I L  C.J  8.  But  still,  in  an  attauit,  a  knight 
must  be  returned  on  the  jury*.  Also,  by  the  policy  of  the 
anticnt  law,  the  jury  was  to  come  de  vicinetOy  from  the  neigh- 
bourhood of  ihe  vill  or  place  where  the  cause  o(  action  was 
laid  in  the  declaration  :  and  therefore  some  of  the  jury  were 
obliged  to  be  returned  from  the  hundred  in  which  such  vill 
lay ;  and,  if  none  were  returned,  llie  array  might  be  chal- 
lenged for  defect  of  hundredors-  Thus  the  Gothic  jurj*,  or 
nembda,  was  also  collected  out  of  everj'  quarter  of  the  country: 
"  binoSj  (riiios,  vel  etiam  senos,  ex  singidis  tcrritorii  qimdranii- 
"  Zrttf '."  For,  living  in  the  neighbourhoo<l,  they  were  pro- 
perly the  very  country,  or  jwois,  to  which  both  parties  had 
appealed ;  and  were  supposed  to  know  beforehand  the  cha- 
racters of  the  parties  and  witnesses,  and  therefore  they  better 
knew  wliat  credit  to  give  to  the  facts  alleged  in  evidence. 
But  this  convenience  was  overbalanced  by  another  vcrj'  natu- 
ral and  almost  unavoidable  inconvenience ;  that  jurors,  coming 
360  ]  out  of  the  inxmediate  neighbourhood,  would  be  apt  to  intormix 
their  prejudices  and  partialities  in  the  trial  of  right.     And 
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this  our  law  was  so  sensible  of,  that  it  for  along  time  has  been 
gradually  relinquishing  this  practice;  the  number  of  necessary 
hundredors  in  the  whole  p;uiel,  which  in  the  reign  of  Ed- 
ward III.  were  constantly  six ',  being  u\  die  time  of  Fortescue" 
reduced  to  four.  Afterwards  indeed  the  statute  35  Hen. VII I. 
c.  6.  restored  the  antient  number  of  six^  but  that  clause  was 
soon  virtually  repealed  by  stiitute  27Eliz.  c,6.  which  required 
only  /too.  And  sir  Edward  Coke  *  also  gives  us  such  a  vbi- 
riety  of  ciicumsta.nces,  whereby  the  courts  permitted  tlus 
necessary  number  to  be  evaded,  Uiat  it  appears  they  were 
heartily  tired  of  it.  At  length,  by  statute  -iScoAnn.  c.6.  it 
was  entirely  abolished  upon  aU  civil  actions,  except  upon 
penal  statutes;  and  upon  those  also  by  the  24-Geo. II.  c.  18. 
the  jury  being  now  only  to  come  de  corpore  comitcUitSf  from 
the  body  of  the  county  at  large,  and  not  dc  vicine/Of  or  from 
the  particular  neighbourhood.  The  array  by  the  antient 
law  may  also  be  challenged,  if  an  alien  be  party  to  the  suit, 
and,  upon  a  rule  obtained  by  his  motion  to  the  court  for  a 
jury  de  medielaie  linguae^  such  a  one  be  not  returned  by  tlie 
sheriff',  pursuant  to  the  statute  2fiEdw.III.  c.  13.  enforced  by 
8  Men.  \'I,  c.  29.  which  enact,  that  where  either  party  is  an 
alien  burn,  the  jury  shall  be  one  half  denizens,  and  the  other 
aliens  (if  so  many  be  forthcoming  in  the  place),  for  the  more 
imparlinl  trial ;  a  privilege  indulged  to  strangers  in  no  odier 
countx-y  in  the  world ;  but  which  is  as  antient  with  us  as  the 
time  of  king  Ethelred,  in  whose  statute  de  moniicolis  IVailiae, 
(then  aliens  to  the  crown  of  England,)  cap.  3.  it  is  orduined, 
tliat  "  duodeni  legates  homines,  qtioruni  sex  Jfaiii  et  sex  Angli 
"  eruntf  A/igtis  et  Wallis  jus  dicunto."  But  where  both  par- 
ties are  aliens,  no  partiality  is  to  be  presumed  to  one  more 
than  another ;  and  therefore  it  was  resoived  soon  after  the 
statute  8  Hen.  VI. "  that  where  the  issue  is  joined  between 
two  aliens  (unU-ss  the  plea  l>e  had  before  the  mayor  of  the 
staple,  and  thereby  subject  to  the  resti-ictions  of  statute 
27Etlw.III.  st.2.  c.8.)  the  jury  shall  all  be  denizens.  And 
it  now  might  be  a  queslittn,  how  fai"  thestatute  3Geo.  IL  C.25.  [  361  ] 
(before  referred  to)  hadi  in  civil  causes  undesignedly  abridged 
this  privilege  oi'  foreigners,  by  the  |>ositive  directions  therela 

'  Gilb.  Hirt.  C.P.  c.e.  '  1  Iii«t.l57. 

■  deLaud.  LL.  c.«5.  *  Yearb.  SI  Hen.  IV.  4. 
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given  concerning  the  manner  of  impanelling  jurors,  and  the 
persons  to  be  returned  in  such  panel-  So  that  (unless  this 
statute  Is  to  be  construed  by  the  same  equity  which  the  statute 
8  Hen.  VI.  C.29-  declared  to  be  the  rule  of  interpreting  the 
statute  2  Hen.  V.  st.2.  c.  3.  concerning  the  landed  qualification 
of  jurors  in  suits  to  which  aliens  were  parties)  a  court  might 
perhaps  hesitate,  whether  it  has  now  a  power  to  direct  a  panel 
to  be  returned  de  medidate  linguae,  and  thereby  alter  the 
method  prescribed  for  striking  a  special  jury,  or  balloting 
for  conuoaon  jurors. 

Challenges  to  the  polls,  in  capita^  are  exceptions  to  par- 
ticular jurors  J  and  seem  to  answer  to  the  recusatio  Judicis  in 
the  civil  and  canon  Jaws :  by  the  constitutions  of  which  a 
judge  might  be  refused  upon  any  suspicion  of  partiah'ty  ". 
By  the  laws  of  England  also,  in  the  times  of  Bracton  ^  and 
Meta*,  a  judge  might  be  refused  for  good  cause;  but  now 
the  law  is  otherwise,  and  it  is  held  that  judges  and  justices 
cannot  be  challenged  *.  For  the  law  will  not  sup|)ose  a  pos- 
sibility of  bios  or  favour  in  a  judge,  who  is  already  sworn  to 
administer  impartial  justice,  and  whose  authority  greatly  de- 
pends upon  that  presumption  and  idea.  And  should  the  fact 
at  any  time  prove  flagrantly  such,  as  the  delicacy  of  the  law 
will  not  presume  beforehand,  there  is  no  doubt  but  that  such 
misbehaviour  would  draw  down  a  heavy  censure  from  those 
to  whom  the  judge  is  accountable  for  his  conduct. 

But  challenges  to  the  poUs  of  the  jury  (who  are  judges  of 
fact)  are  reduced  to  four  heads  by  sir  Edward  Coke  " ;  propter 
honoris  respedum :  prober  defectum  ;  popter  affedum  ,•  and 
propter  delictum, 

1.  Propter  honoris  respedum:  ns  if  a  lord  of  parliament  be 
impanelled  on  a  jury,  he  may  be  challenged  by  either  party, 
or  he  may  challenge  himself. 

[  362  ]       2.  Propter  defectum;  as  if  a  juryman  be  an  alien  bom,  this 
is  defect  of  birth ;  if  he  be  a  slave  or  bondman,  this  is  defect 

■■  Cod,  3.  1.  16.     Decrttai.  L  S.  U  SB.      *  t.  6.  e.  37. 

C.  »&  •  Co.  Litt.  894. 

U.S.  tr.5.  cl5.  k  I  lD9t.156. 
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of  liberty,  and  he  cannot  be  liiter  et  legedis  homo.     Under  the 
word  kotno  also,  though  a  name  common  to  both  sexes,  tlie 
female  is  however  excluded,,  propfa-  defechiin  scxits :  except 
when  a  widow  feigns  herself  with  child,  in  order  to  exclude 
the  next  heir,  and  a  supposititious  birth  is  suspected  to  be 
intended;  then  upon  the  writ  dc  vtrtiirc  inspidatdoy  a  jury  of 
women  is  to  be  impanelled  to  try  the  question,  whether  with 
child  or  not'»     But  the  principal  deficiency  is  defect  of  estate, 
sufficient  to  qualify  him  to  be  a  juror.     This  depends  upon 
a  variety  of  statutes.     And,  first,   by  the  statute  of  West  2. 
13Edw.  L  C.38.  none  shall  pass   on  juries  in  assises  within 
the  county,  but  such  as  may  dispend  20s.  by  the  year  at  the 
least;  which  is  increased  to  4-Os.  by  the  statutes  21  Edw.  I. 
St. 2.  and  2Hen.V.  st.2.  c.3u     This  was  doubled  by  the  sta- 
tute 27E]iz,  C.6.  which  requires  in  every  such  case  the  jurors 
to  have  estate  of  freehold  to  the  yearly  value  of  4^.  at  the 
least     But,  the  value  of  money  at  that  time  decreasing  very 
considerably,    this   qualification    was    raised    by   the   statute 
16&17Car.II.  c. 3.  to  20/.  per  a>mum,  which   being  only  a 
temporary  act,  for  three  years,  was  suffered  to  expire  without 
renewal,  to  the  great  debasement  of  juries.     However  by  tlie 
statute  i  &  5  W.  &  M.  c.  24-.  it  was  again  raised  to   1 0^.  per 
annum  in  England  and  6/,  in  Wales,  of  freehold  lands  or  copy- 
hold {yt\(Win  the  county];  which  is  the  first  time  that  copy- 
holders {as  such)  were  admitted  to  serve  upon  juries  in  any 
of  the  king's  courts,  though  they  bad  before  been  admitted 
to  serve  in  some  of  the  sheriff's  courts,  by  statutes  1  Ric.  Ill, 
c.  4-.  and  1 9  Hen.  VII.  c.  1 3.     And,  lastly,  by  statute  3Geo.  II. 
c.25.  any  leaseholder  for  the  term  of  five  hundred  years  abso- 
lute, or  for  any  term  determinable  upon  life  or  lives,  of  the 
clear  yearly  value  of  20/.  per  annum  over  and  above  the  rent 
reserved,  is  qualified  to  serve  upon  juries.     When  the  jury 
is  de  medietate  linguae^  that  is,   one  moiety  of  the  English 
tongue  or  nation,  and  the  other  of  any  foreign  one,  no  want 
of  lands  sliall  be  cause  of  challenge  to  the  alien  ;  for,  as  he  is  [  353  J 
incapable  to  hold  any,  tliis  would  totally  defeat  the  privilege**. 

3.  Jurors  may  be  challenged  propler  q^edum,  for  sus- 
picion of  bias  or  partiality.     Tliis  may  be  either  a  principal 

'  Cro.Elu.566.  ,<  See  ttaU  3  Hen.  V.  ttS.  c.3.  B  Hen.  VL  c29. 
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challenge,  or  to  the  favour.  A  principal  challenge  is  such, 
where  the  cause  assigned  carries  with  it  prima  facie  evident 
marks  of  suspicion,  either  of  malice  or  favour :  as,  that  a 
juror  is  of  kin  to  either  party  within  the  ninth  degree*;  that 
he  has  been  arbitrator  on  either  side ;  that  he  has  an  interest 
in  the  cause ;  that  there  is  an  action  depending  between  him 
and  the  party  ;  that  he  has  taken  nionej'  for  his  verdict;  that 
he  has  formerly  been  a  juror  in  the  same  cause ;  that  he  is  the 
party's  master,  servant,  counsellor,  steward,  or  attorney,  or  of 
the  same  society  or  corporation  with  him ;  all  these  are  prin- 
cipal causes  of  challenge  ;  which,  if  true,  cannot  be  o^-errulecl, 
for  jurors  must  be  ovwi  cxceptione  majorcs.  Challenges  to  the 
fatxnii\  are  where  the  party  hath  no  principal  challenge :  but 
objects  only  some  probable  circumstances  of  suspicion,  as 
acquaintance  and  the  like*^;  the  validity  of  which  must  be 
left  to  the  determination  of  triors,  whose  office  it  is  to  decide 
whether  the  juror  be  favourable  or  unfavourable.  The  triors, 
in  case  the  first  man  called  be  challenged,  are  two  indifferent 
persons  named  by  the  court ;  and  if  they  try  one  man  and 
find  him  indifferent,  he  shall  be  sworn ;  and  then  he  and  the 
two  triors  shall  try  tlie  next ;  and  when  another  is  found 
indifferent  and  sworn,  the  two  triors  shall  1^  superseded,  and 
the  two  first  sworn  on  the  jury  shall  try  die  rest*. 

4.  Challenges  propter  dclictitm^  are  for  some  crime  or 
misdemesnor,  that  afflicts  the  juror's  credit  and  renders  him 
infamous.  As  for  u  conviction  of  treason,  felony,  perjury,  or 
conspiracy  ;  or  if  for  some  infamous  offence  he  hath  received 
[  S64  ]  judgment  of  the  pillory,  tumbrel,  or  the  like ;  or  to  be  branded, 
whipt,  or  stigmatized ;  or  if  he  be  outlawetl  or  exconimun)- 
catcd,  or  hath  been  attainted  of  false  verdict,  pramtunire^  or 
forgery ;  or  lastly,  if  he  hath  proved  recreant  when  champion 
in  the  trial  by  battel,  and  iliereby  hath  lost  his  liberam  legem, 
A  juror  may  himself  be  examined  on  oath  of  voir  dire^  veri- 
tatem  diccre,  with  regard  to  such  causes  of  challenge,  as  are* 
not  to  his  dishonour  or  discredit;  but  not  with  regard  to 

*  Fbicti.  L.  401.  "  paJam  etv^itrtt  tl  utrnpir  a 

'  In  the  Hembdii,  or  jury  of  the  ui>  ••  ctfwM   im  rtpnikmv  t    ttiam  plum 

tientOoiha,  three  challenges  only  were  "  n  caum  proigittmti  «4    monffleMa." 

allowed  to  die  ikTour,  but  tlic  prindpkl  (Stiemhook,  /.  I ,  e.  4. 
ctuIkBgCi  wm  uiikliniti..     "  Liaiat        •  Cu.Utul58. 
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any  crime,  or  any  thing  which  tends  to  his  disgrace  or  disad- 
vantage ''.  (8) 

Besides  these  challenges,  whicli  are  exceptions  against 
the  fitness  of  jurors,  and  whereby  they  may  be  excluded  from 
serving,  there  are  also  other  causes  to  be  made  use  of  by  the 
jurors  themselves,  which  are  matter  of  exemption  ;  whereby 
their  service  is  exciisedj  and  not  excluded.  As  by  statute  West.  2. 
1 3  Edw.  I.  c.  38.  sick  and  decrepit  persons,  persons  not  com- 
morant  in  the  county,  and  men  above  seventj'  years  old ;  and 
by  the  statute  of  7& 8  W.I  11.  c. 32.  infants  under  twenty- 
one.  This  exemption  is  also  extended  by  divers  statutes, 
customs,  and  charters,  to  physicians  and  other  medical  per- 
sons, counsel,  attorneys,  officers  of  the  courts,  and  the  like ; 
all  of  whom,  if  impanelled,  nnist  shew  their  special  exemp- 
tion. Clergymen  are  also  usually  excused,  out  of  favour  and 
respect  to  their  function:  but,  if  they  are  seised  of  lands  and 
tenements,  they  are   in  strictness   liable  to  be  impanelled  in  M 

respect  of  their  lay-fees,  unless  they  be  in  the  service  of  the  ■ 

king  or  of  some  bishop :  "  in  obsequio  domini  regis,  vel  aliaijus 
"  episcopi\" 

If  by  means  of  challenges,  or  other  cause,  a  sufficient  num- 
ber of  unexceptionable  jurors  doth  not  appear  at  the  trial, 
either  party  may  pray  a  tales.  A  iales  is  a  suj^ply  of  stick  men 
as  are  summoned  upon  the  first  panel,  in  order  to  make  up 
the  defictenc}'.  For  this  purpose,  a  writ  of  decern  tales^  oclo 
talesy  and  the  like,  was  used  to  be  issued  to  the  sheriff  at  com- 
mon law,  and  must  be  still  so  done  at  a  trial  at  bar,  if  the 
jurors  make  default.  But  at  the  assises  or  »m  prius,  by  vir- 
tue of  the  statute  35  Hen.  VIII.  c.  6.  and  other  subsequent 
statutes,  the  judge  is  empowered  at  the  prayer  of  either  party  r  355  T 
to  award  a  tales  de  circu?)isianiibus^  of  persons  present  in 
court,  to  be  joined  to  the  other  jurors  to  try  the  cause ;  who 
are  liable,  however,  to  the  same  cliallenges  as  the  principal 
jurors.  This  is  usually  done,  till  the  legal  number  of  twelve 
be  completed ;  in  which  patriarchal  and  apostolical  number 

"  Co.  Liu.  158.  6.  i  Append.  No.  11.  §  4. 

'F.N.B.  166.     Reg.  Bfw.il9. 

(8)  See  R,  ▼.  Edmondt,  4  B.  &  A.  490. 
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sir    Edward   Coke"    hath   discovered   abundance   of    mys- 
tery'.(9) 

When  a  sufficient  number  of  persons  impanelled,  or  tales- 
men,  appeal',  they  are  then  se]>aratcly  sworn,  well  and  truly 
to  try  tJie  issue  between  the  parties,  and  a  true  verdict  to  giv« 
according  to  the  evidence;  and  hence  they  are  denominated  I 
the  jury,  Jurataf  and  jurors,  sc.  juratores. 

We  may  here  again  observe,  and  observing  we  cannot  but 
admire,  liow  scrupulously  delicate,  and  how  impartially  just 
the  law  of  England  approves  itself,  in  tlie  constitution  and 
fiame  of  a  tribunal,  thus  excellently  contrived  for  the  lest  and 
investigation  of  truth  ;  which  appears  most  remarkably,  1.  In 
the  avoiding  of  frauds  and  secret  management,  by  electing  the 
twelve  jurors  out  of  the  whole  panel  by  lot.  2.  In  it's  caution 
against  all  partiality  and  bias,  by  quashing  the  whole  panel 
or  array,  if  the  officer  returning  is  suspected  to  be  other  than 


*  1  Inst  155. 

'  I^usatiias  relates,  that  at  tli<e  triul 
of  Man,  for  murder,  in  tlie  court  drno- 
iniiiai«d  Areopagtu  from  ttiat  iitcidcnt, 
1m  was  acquitted  by  a  Jury  composed  of 
fwefiv  pngon  deities.  Am!  Dr.  Hickrs, 
'  who  attributes  ti\e  introduction  of  tliis 
number  to  the   Nomiana,  tells  us  that 


among  the  itibabitants  of  Norway,  froin 
whom  the  Nornunsaa  well  as  tlic  Danes 
were  descended,  a  gmt  veiwration  wan 
[mid  to  the  numbrr  tvxloe :  "  nihil 
"  sanciius,  niU/  antiquitu  fiut  i  perinile 
"  ac  si  in  ifuo  hoc  nunwro  teertla  qn^- 
"  dam  estet  rtligio."  {Di$tert.  tjiiilt*^ 
Uir.  -to.}    Spelm.  Oou.  3S9. 


(9)  Since  the  passing  of  the  3G.S.  c.S5.  (sec  ante,  p.  358.)  as  each 
panel  has  commonly  seventy-two  names^  in  it,  it  can  hnr<!ly  ever  be  nect;*- 
gary  in  a  common-jurj'  cause  to  pray  a  tales.  But  it  is  still  necessar>'  very 
often  in  special  juries,  where  the  panel  contains  only  twenty-four.  The 
tales-men  are  then  taken,  under  the  directions  of  the  7  &  8W.3.  c.32., 
from  those  who  arc  returned  upon  some  other  panel,  and  then  attending 
in  the  court.  It  is  rather  in  contradiction  of  the  terra  talcs  that,  by 
4  &5  W.  &  M.  c.24.  the  quahficatioii  of  the  talesmen  is  only  one 
half  of  that  of  the  original  panel.  Neither  party  can  be  compelled  to 
pruy  a  talcs,  and  if  no  special  jurymen  attend,  the  practice  is  uniform  that 
neither  can.  In  this  and  similar  coses  a  new  special  jury  cannot  be  sunj- 
moned,  but  the  cause  must  be  tried  by  the  jury  first  appointed.  R.  v. 
Perry,  5  T.  R.  453.  But  where  the  same  special  jurors  were  struck  to  try 
several  causes  on  the  mnie  question,  and  the  court,  dissatisfied  with  the 
verdict  In  the  first,  directed  it  to  abide  the  event  of  another  cause  ;  ibey 
also  on  motion  discharged  the  jury  from  trying  the  second  cause.  Mayor 
ofDoncatter  v.  Coe,  .7  Taunt.  404. 
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indifferent ;  and  repelling  particular  jurors,  if  probable  cause 
be  shewn  of  malice  or  favour  to  either  party.  The  prodigious 
multitude  of  exceptions  or  challenges  allowed  to  jurors,  who 
are  the  judges  of  fact,  amounts  nearly  to  the  same  thing  as 
was  practised  in  the  Roman  republic,  before  she  lost  her 
liberty:  that  the  select  judges  should  be  appointetl  by  the 
preetorwith  the  mutual  consent  of  the  parties.  Or,  as  Tully™  [  ^S6  J 
expresses  it :  "  neminem  folucrunl  majores  nosti'i,  non  modo 
"  de  e.risfimatione  ayusqitam,  sed  tie  pcctiniaria  quidem  de  re 
**  minimn  esse  judicem  .-  nisi  qui  infer  adversario&  cornvnissct." 

Indeed  these  sekcti  judices  bore  in  many  respects  a  re- 
markable resemblance  to  our  juries:  for  they  were  first  re- 
turned by  the  praetor  ;  de  dccuria  sniatoria  conscribuntur :  then 
their  names  were  drawn  by  lot,  till  a  certain  number  was 
completed  :  in  urnam  sortito  mittuiihir,  ut  de  plnribtis  necessa- 
riiis  Humerus  coiifici  posset:  then  the  parties  were  allowed  their 
challenges  ;  post  urnam  permittitur  accusatori^  ac  reo,  ut  ex  iUo 
ttumero  rcjiciant  quos  pidaverint  sibi,  aut  itiimicos  aid  ex  aliqua 
re  iticommodos  fore ;  next  they  struck  what  we  call  a  taks : 
rejedione  cekbrata,  in  eorum  loaim  qui  rejedi  Jverunt  sub- 
sortiebntttr  praetor  alios.,  quihtts  tile  judicum  legitimus  numents 
complerefur :  lastly,  the  judges,  like  our  jury,  were  sworn ; 
his  pgrfectisy  jurabant  in  leges  Judices,  ut  chstricti  religimie 
Judicarent". 

The  jury  are  now  ready  to  hear  the  merits ;  and,  to  fix 
their  attention  the  closer  to  the  facts  which  they  are  impa- 
nelled and  sworn  to  try,  the  pleadings  are  opened  to  them 
by  counsel  on  that  side  which  holds  the  affirmative  of  the 
question  in  issue.  For  the  issue  is  said  to  lie,  and  proof  is 
always  first  recjuired,  upon  that  side  which  affirms  die  mat- 
ter in  question  :  in  which  our  law  agrees  with  the  civil  ° ; 
"  ei  incuinbit  probatio,  qui  dieit,  noti  qui  negat  ,•  atm  per  rerum 
*'  Tialuram  factutn-negantis  probatio  nulla  sit."     Tlie  opening 

■■  Pro  Cluentio.  43.  judices  leUcti  of  the   Romans,  and  the 

"  Asicon.  in  Cic.  Vtr,  I.  6.   A  learned  juries  of  Ibo  English,  that  he  i«  tempted 

writer  of  our  own,  Dr  Pettingal,  huth  to  conclude  that  the  latter  are  derived 

shewn  in  an  elaborate  work  (published  from  the  former. 

A.  D.  1769.)  so  many  rfscmblunces  be-  "  Ff.  22.  3,  2.     Cod.  4,  19.  83. 

twccD   the  SiKoro/   of  the  Crev'k'',  the 
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counsel  briefly  informs  them  what  has  been  transacted  in  the 
court  above ;  the  parties,  the  nature  of  the  action,  the  declar- 
ration,  the  plea,  replication,  and  other  proceedings,  and  lastly, 
upon  what  point  the  issue  is  joined,  which  is  there  set  down 
to  be  determined.  Instead  of  which  formerly  p  the  whole 
C  867  ]  record  and  process  of  the  pleadings  was  read  to  them  in 
English  by  the  court,  and  the  matter  in  issue  clearly  explained 
to  tfieir  capacities.  The  nature  of  the  case,  and  the  evidence 
intended  to  be  produced,  are  next  laid  before  them  by  coun- 
sel also  on  the  same  side :  and  when  their  evidence  is  gone 
through,  the  advocate  on  the  other  side  opens  the  adverse 
case,  and  supports  it  by  evidence ;  and  then  the  party  which 
began  is  heard  by  way  of  reply. 

The  nature  of  my  present  design  will  not  permit  me  to 
enter  into  the  numberless  niceties  and  distinctions  of  what  is, 
or  is  not,  legal  evidence  to  a  jury  '*.  I  shall  only  therefore 
select  a  few  of  the  general  heads  and  leading  maxims,  relative 
to  this  point,  together  Mrith  some  observations  on  the  manner 
of  giving  evidence. 

And,  first,  evidence  signifies  that  which  demonstrates, 
makes  clear,  or  ascertains  the  truth  of  the  very  fact  or  point  in 
issue,  eitiier  on  the  one  side  or  on  the  other ;  and  no  evidence 
ought  to  be  admitted  to  any  other  point.  Therefore  upon 
an  action  of  debt,  when  the  defendant  denies  his  bond  by  the 
plea  of  non  est  factum^  and  the  issue  is,  whether  it  be  the 
defendant's  deed  or  no ;  he  cannot  give  a  release  of  this  bond 
in  evidence :  for  that  does  not  destroy  the  bond,  and  tliere- 
fore  does  not  prove  the  issue  which  he  has  chosen  to  rely 
upon,  viz.  that  the  bond  has  no  existence.  ( 1 0) 

•*  Fortesc.  c  26.  ©ut  losing  some  beauty  and  destroying 

q  Tins  is  admirably  well  performed  the  chain  of  the  whole ;  and  which  hath 

in  lord  chief  baron  GUbert's  excellent  lately  been  engrafted  into  a  very  useful 

treatise  of  evidence ;  a  work  which  it  is  work,   the  introduction  to  the  law    of 

imponible  to  abstract  or  abridge,  with-  nut  priu*,  4to.  1767. 

(lo)  The  forms  of  what  are  called  general  issues  vary  in  the  different 
species  of  action ;  and  some  of  them  are  so  comprehensive,  that  they  put  in 
issue,  that  is,  compel  the  plaintiff  to  prove,  every  material  averment  in  the 
declaration;  but  even  where  the  form  is  more  narrow,  as  in  the  instance 
given,  the  rule  which  is  founded  in  justice  must  not  be  taken  so  literally 


Ch.  23.  WRONGS.  38T 

Again  ;  evidence  in  tlie  trial  by  jury  is  of  two  kinds,  either 
that  which  is  given  in  proof,  or  that  which  the  jury  may 
receive  by  their  own  private  knowledge.  (11)  Tlie  former, 
or  proofs^  (to  which  in  common  speech  the  name  of  evidence 
is  usually  coiifiiieil,)  are  either  written,  or  j>arol,  that  is,  by 
word  of  moutJi.  Written  proofs,  or  evidence,  ai'e,  1.  Re- 
cords, and  2.  Antient  deeds  of  thirty  years  standing,  which 
prove  themselves;  (12)  but  3.  Modern  deeds,  and  4.  Other 
writings,  must  be  attested  and  verifieil  by  parol  evidence  of  [^  368  "} 
witnesses.  And  the  one  general  rule  that  runs  through  all 
tlie  doctrine  of  trials  is  this,  that  the  best,  evidence  t!»e  nature 
of  the  case  wiU  admit  of  shall  always  be  required,  if  possible 
to  be  had ;  but  if  not  possible,  then  the  best  evidence  that  can 
be  had  shall  be  allowed.  (13)     Fur  if  it  be  found  that  there 

as  to  dcbtroj  its  own  en  J,  Thus,  if  a  defendant  says  it  is  not  his  deed,  the 
pUintifl)  upon  whom  the  afiirniativc  lies,  is  bound  to  shew  a  deed  valid  in 
itself,  corresponding  exactly  witli  the  statement  of  it  in  the  dechiration, 
delivered  by  the  defendant  as  his  deed,  at  a  time  when  he  was  in  a  com- 
petent Mate  to  do  such  an  act.  If  the  defendant  can  impeaeh  the  )ni»tru> 
incnt  in  any  of  these  respects,  as  for  example,  that  he  was  made  to  sign 
tliG  instrument  when  too  drunk  to  know  what  he  did,  he  may  do  so  in 
support  of  a  pica  that  it  is  not  his  deed. 

(11)  See  post,  p.  37-4. 

(12)  This  rule  rccjuires  some  qualifitatton  ;  original  records  are  not 
often  produced  in  evidence  Ijefore  a  jury,  because  they  are  for  public 
security  gcncmliy  made  irrctnovenble,  aiul  their  contents  are  to  be  proved 
by  copies.  Where  the  orij^iiid  is  proiJuccd,  though  it  requires  no  extrinsic 
evidence  to  confirm  the  truth  of  its  contents,  yet  it  must  itself  be  authen- 
ticated by  seal,  or  certificate,  or  parol  evidence  to  be  what  it  [irofesses  to 
be,  anti  to  come  from  tlie  right  place.  Of  copies,  again,  there  are  various 
kinds,  of  higher  and  lower  credit,  and  therefore  requiring  less  or  more 
authentication ;  and  they  vary  also  in  this  respect  according  lo  the  rank 
of  the  court  from  which  they  come ;  but  the  highest  kind  of  copy  has  the 
authentication  of  the  seal  of  the  court  in  which  the  original  is ;  and  if  it 
comes  from  a  foreign  court,  the  genuineness  of  the  seal  must  nlso  be  proved. 
So  agtun  of  deeds,  though  if  a  deed  appears  to  have  been  executed  thirty 
years  by  the  date,  the  execution-  of  it  ordinarily  need  not  be  proved  j  yet 
acme  account  should  be  given  of  it,  M'hcrc  it  was  fotind,  in  whose  cus- 
tody, &c.,  and  if  there  be  any  suspicious  circumstances  about  it,  any 
blemish,  or  rasure,  there  must  be  some  evidence  given  to  clear  these  up. 
See  Phillipps  on  Evidence,  vol.  i.  438.  476.  5th.  edit, 

^13)  That  is,  the  best  legal  evidence,  for  no  difficulty  or  inability  of  pro- 
curing primary  c\'idence  will  suffice  to  let  in  that  wliich  is  not  legal.  Thus 
if  A,  who  alone  saw  the  trespass  of  which  1  cotnplain  committed  by  the 
dctcndant,  be  unavoidably  absent,  1  cannot  therefore  coll  U  to  stiite  what 
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lispcodneed)  dieTerr  not 
k  ii  a  fmea^apaaa  thai  k  woold  hare  detected 
naoaled.  Thus,  in  order 
r  a  loMe  fir  jtmt,  wtAimg  cbe  dMD  be  admitted  but 
^eed  ci  hamt  itaeM,  if  m  benig;  but  if  that  be  posi- 
tt  hMiK  or  duljuyu^  (not  reiving  od  any 
Am  k  CHBOt  be  fiwod,  or  the  like,)  then 
manr  be  pwadaced;  or  parol  evidence  be 
So^  DO  cridcnce  of  a  dtscourse  with 
boC  the  man  hioiself  must  be  pro- 
i,  (as  ia  proof  of  anr  general  customs^ 
adkkai  or  icpote,)  the  courts  admit 
or  aa  artwit  of  vbat  persons  deceased 
d  ■  their  Efe-daie :  bat  socfa  evidence  vrill  not 
«f  aaj  pHticBlv  fiK«a.(I4)  So  too,  books  of 
allowed  of  themselves  to  be 
Sat  dK  ovner ;  bat  a  servant  who  made  the 
lacsaneto^kcM  to  refresh  his  memorv ;  and, 
(«ka  aas  amntaaied  to  make  those  enti'ies) 
s  kaad  be  proved,  the  book  may  be  read  in 
■s  mdmm  are  often  under  a  neceseiiy  of 
iho^  aaj  Mice  or  writing  this  is  therefore, 
di  sacfa  otber  collateral  proofs  of  fair- 
tbe  best  evidence  that  can  then  be  pro- 
qpedes  of  evidence  is  not 


hmmti^l 


•  SmaL.»5. 


(l«)  TW  ita 

ipiainatebei 

ftfthtt.  tkcea 

ka»c«nMd,ba(be 

«7lkatAB 

haaanto 

don  origaonact, 

a  bet,  and  which 

or  if  koovm  Are  to 

coone  of  tune, 

Pbillipps's  La^^  .  t 


i^  far  ihM  ««aM  be  allowing  A  to  gire  testimony 
«ith  the  ikkutJaulf  nor  liable  to  hii 

wiU  reqnfc  an  cxpUoatioo : 
the  oiacoai  of  a  aaaor,  a  < 
■daaoidi 
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carried  so  far  In  England  as  abroad*;  where  a  man's  own 
books  of  accounts,  by  a  distortion  of  the  civil  law  (which 
seems  to  have  meant  the  same  thing  as  is  practised  with  us ') 
with  the  suppletory  oath  of  the  raerchant,  amount  at  all  [  369  J 
times  to  full  proof.  But  as  this  kind  of  evidence,  even  thus 
regulated,  would  be  much  too  hard  upon  the  bu3'er  at  any 
long  distance  of  time,  the  statute  7Jac.I.  c.l2.  (the  penners 
of  which  seem  to  have  imagined'  that  the  books  of  themselves 
were  evidence  at  common  law)  confines  tliis  species  of  proof 
to  sucli  transactions  as  have  happened  within  one  year  before 
the  action  brought ;  unless  between  merchant  and  merchant 
in  the  usual  intercourse  of  trade.  For  accounts  of  so  recent 
a  date,  if  erroneous,  may  more  easily  be  unravelled  and  ad- 
justed. (15) 

With  regard  to  parol  evidence,  or  "mitnesses  ;  it  must  first 
be  remembered,  that  there  is  a  process  to  bring  them  in  by 
writ  of  subpoena  ad  testificandum  :  which  commands  them, 
laying  aside  all  pretences  and  excuses,  to  appear  at  the  trial 
on  pain  of  1 00/.  to  be  forfeited  to  the  king ;  to  which  the 
statute  SEtiz.  c.9.  has  added  a  penalty  of  lOL  to  the  party 
aggrieved,  and  damages  equivalent  to  the  toss  sustained  by 
want  of  Ills  evidence.  But  no  witness,  unless  his  reasonable 
expenses  be  tendered  him,  is  bound  to  appear  at  all ;  nor,  if 
he  appears,  is  he  bound  to  give  evidence  till  such  charges  are 
actually  paid  him;  except  he  resides  withhi  the  bills  of  mor- 
tality, and  is  summoned  to  give  evidence  within  the  same. 
This  compulsory  process,  to  bring  in  unwilling  witnesses, 
and  the  additional  terrors  of  an  attachment  in  case  of  diso- 

*  GaiL  obtervat.  8.  &0.  SS.  JVam  exempio  ftemiciotUM    eU,  uf  ei 

'  Imtrumenla  domfitica,  teu  privata  tcrijHurae   crcdatur,    fua  unut^vu^e 

testatio,  teu  adnotatio,  ti  non  alii*  qvoque  tibi  adnotatitne  projtria  UMtorem  con- 

admnicviis  aiffmmlur,  ad  probatiotufm  ttiluit.    [Ibid.  C.7,) 

Mfo    non   lufflciurU.     {Cod.  4.  19.  5.) 


(15)  See  the  observations  of  Mr.  Philltpps,  Law  of  Evidence,  vol.  i. 
p.  263.  5th  edit,  upon  the  dangerous  natiue  of  ihis  species  of  testimony. 
The  statute  of  James  having  been  made  upon  a  nnsconeeption  of  the 
couinion  law,  seems  to  have  little  or  oo  operation.  For  as  the  books  by 
themwilvcs  are  not  evidence  for  the  owners  within  the  year,  so  I  conceive 
under  the  rcsiiictions  mentioned  ia  the  text,  they  are  admissible  after  th« 
year. 
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bedience,  are  of  excellent  use  in  the  thorough  investigation  of 
truth :  ami,  upon  the  same  pruiciple,  in  the  Atheniaji  courts, 
the  witnesses  who  were  summoned  to  attend  the  trial  had  the 
choice  of  three  things :  either  to  swear  to  the  truth  of  the 
fact  in  c|uestion,  to  deny  or  abjure  it,  or  else  to  pay  a  fine  of 
a  thousand  drachmas  ".(16) 

All  witnesses,  of  whatever  religion  or  country,  that  have 
the  use  of  their  reason,  are  to  be  received  and  examined  ex- 
cept such  as  are  infamous^  or  such  as  are  interested  in  the 
event  of  the  cause  (17).  All  others  ore  fo;w;?t'/^»/ witnesses  ; 
though  the  jury  from  other  circumstances  will  judge  of  their 
[  S70  ]  credibility.  Infamous  persons  are  such  as  may  he  challenjred 
as  jurors,  projyter  delictum  ;  and  therefore  never  shall  be  ad- 

"  PoU.  Antit].  b.l.  C.21. 


(16)  It  would  have  been  hard  to  compel  a  man  to  deny  a  fact  po«Uvely, 
of  which  he  might  know  nothing.  Potter  only  says  that  be  was  to  deny 
"  that  he  was  privy  to  it." 

(17)  The  infamy  which  disqualifies  a  witness  is  legal  inianty,  and  results 
from  "  the  conviction  of  an  iofamous  crin)e  followed  hy  judgment."  The 
crimes  which  are  infamous,  are  ull  treasons,  felonies,  (except  petty  lar- 
cenies,) and  every  species  of  the  crimen  falsi,  as  forptry,  pcrjurj-.  In  all 
cases  the  infuniy  must  be  strictly  proved  on  tlie  witnciis,  even  his  admi&sioa 
of  the  fact  will  not  be  suiHcient ;  and  the  incompetency  is  removed  in  all 
cases,  where  it  u  only  a  consequence  of  the  judgment,  by  a  pardon  under 
the  great  *eal ;  and  where  the  crime  is  a  felony  within  benefit  of  clergy, 
the  suffering  of  the  punishment  has  the  same  eftect. 

As  to  the  interest  wliich  disqualifies  a  witness,  it  is  not  very  easy  lo  r^ 
concile  the  antient  with  the  modem  decisions,  or  even  always  the  moilern 
with  each  otiier.  The  safest  general  rulci  ore,  that  where  tlie  verdict  may 
be  UM;d  for  or  against  the  witness  in  a  subsequent  action,  or  where  he  has 
a  certain,  direct,  and  innne<iiate  interest  in  tlie  event  of  the  suit,  he  cannot 
at  common  law  be  a  witness,  unless  he  be  a  servant  or  agent  for  either 
party.  For  persons  in  that  situation  are  admitted  for  the  soke  of  trade, 
and  the  common  usa^-e  of  business,  contracts  being  constantly  made, 
money  paid,  goods  delivered,  &c.  by  agents  and  servants,  and  only  capable 
of  proof  by  thciii,  who  yet  of  course  are  answerable  over  to  their  prin- 
cipals. Interest  also  will  not  disqualify  the  witness  if  it  has  been  subse- 
quently and  im[tro{>crly  acquired  fur  the  inexe  purpose  of  shutting  out  his 
own  testimony.  It  need  hardly  l>e  «tMte<i  that  wliorcvor  the  interest  is 
capable  of  being  released,  and  is  so  released,  or  even  where  lite  witness  or 
party  oflen  to  release  it,  but  the  oSei  is  declined,  the  compeleucy  of  the 
witness  is  restored.  See  Phillippt's  Law  qC  Evidence,  vol.  i.  pp.  H.  it. 
46. 69.  5th  edit. 
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mitted  to  give  evidence  to  inform  that  jury,  with  whom  they 
were  too  sc^ndutous  to  associate.  Interested  witnesses  may 
be  examined  upon  a  voir  dire^  if  suspected  to  l>e  secretly 
concerned  in  the  event;  or  their  interest  may  l)e  proved  in 
courL  Which  last  is  the  only  method  of  supporting  an  ob- 
jection to  the  fomier  cliiss :  for  no  man  is  to  be  examined  to 
prove  his  own  infimiy.  And  no  counsel,  attorney,  or  other 
person,  intrusted  with  the  secrets  of  the  cause  by  the  party 
himself  siiali  be  compelled,  or  perhaps  allowed,  to  give  evi- 
dence of  such  conversalion  or  matters  of  privacy,  as  came  to 
his  knowledge  by  virtue  of  such  trust  and  confidence  * :  but 
he  may  he  examined  as  to  mere  matters  of  fact,  as  the  exe- 
cution of  a  deed  or  the  like,  which  might  have  come  to  his 
knowledge  without  being  intrusted  in  the  cause. 

One  witness  (if  credible)  is  sufficient  evidence  to  a  jury  of 
any  single  foct,  though  undoubtedly  the  concinxence  of  two 
or  more  coiToboratcs  the  pi-oof.  Yet  our  law  considers  that 
there  are  many  transactions  to  which  only  one  person  is  privy; 
and  therefore  does  not  o/iffiys  demand  the  testimony  of  two, 
which  the  civil  law  universally  requires.  "  Unins  mnnino  festis 
"  rcspoitsio  tion  audiaiHr^.'^  To  cxlricate  itself  out  of  which 
absurdity,  the  modern  practice  of  the  civil  law  courts  has 
plunged  itself  into  anotlier.  For,  as  they  do  not  allow  a  less 
number  than  two  witnesses  to  be  }}letia  jn-ohatiu,  they  call  the 
testimony  of  one,  though  never  so  clear  and  positive,  $emi- 
plcfui  probatio  only,  on  which  no  sentence  can  be  founded. 
To  make  up,  therefore,  the  necessary  complement  of  witnesses, 
wiien  they  have  one  only  to  a  single  fact,  they  admit  the 
party  himself  (plain tiff  or  defendant)  to  be  examined  in  his 
own  behalf;  and  administer  to  him  what  is  called  the  sttpple- 
toiy  oath ;  and,  if  his  evidence  happens  to  be  in  his  own 
&vour,  this  immediately  converts?  llic  lialf  proof  into  a  whole 
one,  By  this  ingenious  device  satisfying  at  once  the  forms  of 
the  Roman  law,  and  acknowledging  the  superior  reasonable- 
ness of  the  law  of  England :  which  pei'mits  one  witness  to  be 
sufficient  where  no  niore  are  to  be  had :  and,  to  avoid  all 
temptations  of  perjury,  lays  it  down  as  an  invariable  rule,  that 
nemo  testis  esse  debet  in  p}opria  causa. 

'  Law  of  nm  prhu,  S64.  *  Cod.  4,  Sflt  9. 
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Positive  proof  is  always  required,  where  from  the  nature 
of  the  case  it  appears  it  might  possibly  have  been  had.  But 
next  to  positive  proof,  circujHstantial  evidence  or  the  doctrine 
of  presumptions  must  take  place  ;  for  when  the  fact  itself  can- 
not be  demonstratively  evinced,  that  which  comes  nearest  to 
the  proof  of  tiie  fact  is  the  proof  of  such  circunistAnces  as 
either  riecessarily  or  tistiali-y,  attend  such  facts ;  and  these  ai-e 
called  presumptions,  which  are  only  to  be  relied  upon  till  the 
contrary  be  actually  proved.  Slabitur  praesumptioni  donee 
prdbetur  in  contrarium*.  Violetit  presumption  is  many  times 
equal  to  full  proof'';  for  there  those  circumstances  ajipear, 
which  7tecessariij/  attend  the  fact.  As  il'  a  landlord  sues  for 
rent  due  at  Michaehnos  1754,  and  the  tenant  cannot  prove 
the  payment,  but  pro<liices  an  acquittance  for  rent  due  at  a 
subsequent  tijne,  in  full  of  all  demands,  this  is  a  violent  pre- 
sumption of  his  having  paid  the  former  rent,  mul  is  equiva- 
lent to  full  proof;  for  though  the  actual  payment  is  not 
proved,  yet  the  acquittance  in  full  of  all  demands  is  proved, 
which  could  not  be  without  such  payment ;  and  it  therefore 
induces  so  forcible  a  presumption,  tl>at  no  proof  shall  be  ad- 
mitted to  the  contrary  *.  (18)     Probable  presumption,  arising 


*  Co,  Litt.  373. 


'  iW.  6. 


<  Gilb.evid.161. 


(18)  The  autlkor  does  not,  perhaps,  literally  mean  here  that  no  evidence 
would  be  received,  if  in  fuel  it  could  be  produced,  to  rebut  even  the  most 
violent  presumption,  for  the  maxim  which  he  has  cited  above,  implies  the 
contrary  ;  but  I  suppose  him  to  mean  that  such  a  presumption  is  bo  weighty, 
that  no  evidence  will  countervail  it.  Even  in  this  light  it  is  too  strongly^ 
expressed,  for  the  acquittance  might  undoubtedly  be  ^hcwu  to  have  been 
given  by  mistake,  or  extorted  by  menace,  or  drawn  from  the  party  by 
fraud.  So  in  Lord  Coke's  instance,  "  if  one  l>e  runnc  thorow  the  bodtc 
with  a  sword  in  a  bouse,  whereof  he  imtantly  dieth,  and  a  man  is  »eene  to 
come  out  of  that  house  with  ti  bloody  sword,  and  no  other  man  waa  at 
that  tittle  In  the  house."  The  party  here  might  have  run  himself  through 
the  body  in  spite  of  the  endeavours  of  the  other  to  the  contrary,  and  if 
a  witness  had  sceat  Ihnt  from  an  opposite  window,  undoubtedly  he  would 
be  received  to  destroy  the  violent  presumption  arising  from  the  apparent 
circuinstancet.  Indeed  if  witnesses  are  receivable,  as  tliey  doily  ore,  to  con* 
tradict  or  expluo  vsay  potitioe  proof,  of  course  they  must  a/ordori  be  lo 
to  rebut  presumptive  proof. 

But  there  are  presumptions  in  law,  which  arc  not  controvertible ;  tlial 
is,  where  the  law  has  declared  that  such  a  consequence  ulwnyt  follows  such 
a  fact,  and  therefore  withdraws  that  consequence  from  the  decision  of  the 

jury. 
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from  such  circumstances  as  usualltf  attend  the  fact,  hath  also 
it's  due  weight:  as  if,  in  a  suit  for  rent  due  in  1754-,  the 
tenant  proves  the  pa^-ment  of  the  rent  due  in  1735  ;  this  will 
prevail  to  exonerate  the  tenant  *,  unless  it  be  clearly  shewn 
that  the  rent  of  1754-  was  retained  for  some  special  reason, 
or  that  there  was  some  fraud  or  mistake :  for  otlierwise  it  will 
be  presumed  to  have  been  paid  before  that  in  1755,  as  it  is 
most  usual  to  receive  first  the  rents  of  longest  standing.  L/ghty 
or  rash,  presumptions  have  no  weight  or  validity  at  all. 


« 


The  oath  administered  to  the  witness  is  not  only  that  [  372  ] 
what  he  deposes  shall  be  true,  but  that  he  shall  also  depose 
the  "whole  truth  :  so  that  he  is  not  to  conceal  any  part  of  what 
he  knows,  whether  interrogated  particularly  to  that  point  or 
not.  And  all  this  evidence  is  to  be  given  in  open  court,  in 
the  presence  of  the  parties,  their  attorneys,  the  counsel,  and 
all  by-standers,  and  before  the  judge  and  jury:  each  party 
having  liberty  to  except  to  it's  competency,  which  exceptions 
are  pubUcly  stated,  and  by  the  judge  are  openly  and  publicly 
allowed  or  disallowed,  in  the  face  of  the  country:  which  must 
curb  any  secret  bias  or  partiality  that  might  arise  in  his  own 
breast.  And  if,  either  in  his  directions  or  decisions,  he  mis- 
states the  law  !>y  ignorance,  inadvertence,  or  de^sigii,  the 
counsel  on  eillier  side  may  require  him  publicly  to  seal  a  bifl 
f^  except  ions ;  statijig  the  |>oint  wherein  he  is  supposed  to 
err:  and  this  he  is  obliged  to  seal  by  statute  Westni.2. 
ISEdw,  I.  c,  31.  or,  if  he  refuses  so  to  do,  the  party  may  have 
a  compulsory  writ  against  him  \  commanding  him  to  seal  it, 
if  the  fact  alleged  be  truly  stated  :  and  if  he  returns,  that  the 
fact  is  untruly  stated,  when  the  case  is  otherwise,  an  action 
will  lie  against  him  for  making  a  false  return.  This  bill  of 
exceptions  is  in  the  nature  of  an  appeal ;  examinable,  not  in 
the  court  out  of  which  the  record  issues  for  the  trial  at  ttisi 
prnis,  but  in  the  next  immediate  superior  court,  upon  a  writ 

•  Co.'Litt.  373.  "  Reg,  Br.  182.     2  Ia*U  427. 

jury.  These  thurcforc  are  not  tJic  proper  subJL'ct  of  evidence,  as  wc  un- 
derttand  the  word  here,  and  therefore  when  the  causing  fact  is  proved, 
at  no  evidence  aliunde  h  required  to  prove,  so  none  will  be  adoiitted  to 
rebut  the  conscijucncc.  Thus  if  a  conspiracy'  to  imprison  the  king's 
person  be  proved,  thu  l^w  presumes  an  intention  to  kill  him.  Fost.  106. 
VOL.  nr.  E  E 
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of  error,  after  judgment  given  ia  the  court  below.  (19)  But 
a  demurrer  to  evidence  shall  be  determined  by  the  court  out 
of  which  the  record  is  sent.  This  happens,  where  a  record 
or  other  matter  is  produced  in  evidence,  concerning  the  lej 
consequences  of  wliich  there  arises  a  doubt  in  law  ;  in  whicl 
case  the  adverse  party  may,  if  he  pleases,  demur  to  the  whole 
evidence;  which  adniib  the  truth  of  every  fact  tliat  has  been 
alleged,  but  denies  tlie  sufficiency  of  them  all  in  ])oint  of  law 
to  maintain  or  overthrow  the  issue*^ :  which  draws  the  ques- 
tion of  law  from  the  cognizance  of  the  jury,  to  be  decided 
(as  it  ought)  by  the  court.  But  neither  these  demurrers  to 
evidence,  nor  the  bills  of  exceptions,  are  at  present  ao  much  in 
[  373  ]  iisfi  as  formerly;  since  the  more  frequent  extension  of  the 
discretionary  powers  of  ihe  court  in  granting  a  new  trial, 
which  is  now  \ery  commonly  had  for  the  misdirection  of  the 
judge  at  nisi  prius.  (20) 

Tnis.open  examination  of  witnesses  viva  voce,  in  the  pre- 
sence of  all  mankind,  is  much  more  conducive  to  the  clearing 
up  of  truth  ''j  than  the  private  and  secret  examination  taken 
down  in  writing  before  an  officer,  or  his  clerk,  in  the  eccle- 
siastical courts,  and  all  others  tiint  have  borrowed  their  prac- 
tice from  the  civil  law  j  where  a  witness  may  frequently  depose 


*■  Co.  Litt.  78.     S  R«p.  104. 


'  Hde't  Hi«t.  C.  L.  S54, 5, 0. 


(19)  As  a  writ  of  error,  whether  tot  error  in  law,  or  error  io  Ewt, 
mutt  alwayv  be  grounded  upon  some  fault  either  apparent  on  the  record, 
or  suggested  upon  it,  (see  post,  p.  407.)  there  was  berore  thii  statute  no 
remedy  by  way  of  appeal,  if  the  judge  received  or  admitted  evidence  im- 
properly at  the  trial,  and  the  court  out  of  which  the  record  came,  coti- 
firmcd  his  decision  upon  an  application  for  a  new  trial ;  (indeed  at  the 
time  of  the  parsing  of  the  statute,  new  trials  were  not  granted  for  such 
icuons;)  for  as  the  record  gives  no  account  of  the  evidence  or  the  parti- 
cularsof  the  trial,  the  error  committed  would  not  appear  upon  it ;  and  yet 
it  is  obvious  that  the  fate  of  the  cause  might  have  turned  upon  the  deci- 
sion cornpUiined  of.  The  statute,  therefore,  was  a  most  beneficial  one. 
1(1  proceeding  under  it,  the  juilgincnt  is  first  entered  up  in  the  court  below, 
and  the  party  then  sues  out  his  writ  of  error,  enters  upon  the  record  the 
proceeilings  below  to  which  he  objects,  and  assigns  the  fault  he  finds  with 
them.  These  are  considered  by  the  court  o(  error,  sod  the  judgment  i» 
either  confirmed  or  reversed,  as  in  ot 

(20)  For  an  account  of  demurrers 
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that  in  private,  which  he  will  be  ashamed  to  testify  in  a  public 
and  solemn  tribunal.  There  an  artful  or  careless  scribe  may 
make  a  witness  speak  what  he  never  meant,  by  dressing  up 
his  depositions  in  bis  own  forms  and  kng^iage;  but  he  is  here 
at  libtTty  to  correct  and  exphiin  las  meaning,  if  misunder- 
stood, which  he  can  never  do  after  a  written  deposition  is 
once  taken.  Besides,  the  occasional  questions  of  the  judge, 
the  jury,  and  tlie  counsel,  propounded  to  tlie  witnesses  on  a 
sudden,  will  sift  out  the  truth  much  better  than  a  formal  set 
of  interrogatories  previously  penned  and  settled ;  and  the 
confronting  of  adverse  witnesses  is  alsit  another  opportunity 
of  obtaining  a  clear  discovery,  which  can  never  be  had  upon 
any  other  methotl  of  trial.  Nor  is  the  presence  of  the  judge, 
during  the  examination,  a  matter  of  sn»aH  importance  :  for, 
besides  t!ie  respect  and  awe  witli  whicti  his  presence  will 
naturally  inspire  the  witness,  lie  is  able  by  use  and  experience 
to  keep  the  evidence  from  wandering  from  the  point  in  issue. 
In  short,  by  this  method  of  examination,  and  this  only,  the 
persons  who  are  to  decide  upon  the  evidence  have  an  oppor- 
tunity of  observing  the  quality,  age,  education,  understanding, 
behaviour,  utid  inclinations  of  tJbe  witness;  in  which  points 
"all  persons  must  appear  alike,  when  their  depositions  are  re- 
ducett  to  writing,  and  read  to  tlie  judge,  in  the  absence  of 
those  who  made  them ;  and  yet  as  much  may  be  frequently 
collected  from  tlie  manner  in  which  the  evidence  is  delivered, 
as  from  the  matter  of  it.  These  are  a  few  of  the  advantages  r  374.  ^ 
attending  this,  the  English  way  of  giving  testimony,  on-  tetius. 
Which  was  also  indeed  familiar  among  the  antient  Romans, 
as  nmy  be  collected  fronv  Quintilian  * ;  who  lays  down  very 
good  instructions  for  examining  and  cross-examining  wit- 
nesses viva  voce.  And  this,  or  somewhat  like  it,  was  con- 
tinued as  low  as  the  time  of  Hatlrian':  but  the  civil  law, 
as  it  is  now  modelled,  rejects  aJl  public  examination  of  wit- 
nesses. 

As  to  such  evidence  as  the  jury  may  have  in  their  own 
consciences,  by  their  private  knowledge  of  facts,  it  was  an 

'  ^nttii^a,  Oral.  I,  5,  <?.7.  "  malwnis  nnt;     et,    qui  timplidUr  wa 

'  See  hj»  cpiitle  to  Varut,  tlic  legate     "  tint  dicere  ;    utrum  uHum  tunitemque 

or  judgv  of  CilicU  :    "  tu  magii  #c«*     "  nuxUtatUM  Krmonem  atlulerinl,  an  ad 

'*  }H4et,futinlaJideahaUndatitttMiiua;     *' ta  qua  interrogaverat ,   extempore  te- 

"  qui,  et  ciyiAi  dignilatu,  el  ct^f^u  tttti-     "  ruimiiia  rajionderini"  (Ff,  SS.S.  J . 
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antient  doctrine,  that  this  had  iis  much  right  to  sway  their 
judgment  as  the  written  or  parol  evidence  which  is  delivered 
in  court.     And  therefore  it  hath  been  often  held*,  that  though 
no  proofs  he  produc^l   on  either  side,  yet  the  jury  might 
bruig  in  a  verdict.     For  tlie  ontli  of  the  jurors,  to  find  accord- 
ing to  their  evidence,  was  construed ''  to  be,  to  do  it  according 
to  the  best   of  their  own   knowledge.     Tliis  seems  to  have 
arisen   from    the   antient  practice  in  taking  recognitions  of 
assise,  at  the  first   introduction  of  that  remedy;  the  sheriff' 
being  bound  to  return  such  recognitors  as  knew  tlie  truth  of 
the  fact,  anti  the  recognitors,  when  sworn,  being  to  retire 
immediately  from  the  bMii-,  and  bring  in  their  verdict  accord- 
ing to  their  own  personal  knowledge,  without  hearing  extrin- 
sic evidence  or  receiving  any  direction  from  the  judge'.     And 
the  same  doctrine   (when  attaints  came  to    be  extended  to 
trials  by  jury,  as  well  as  to  recognitions  of  assise)  was  also 
applied  to  the  case  of  common  jurors ;  that  they  might  escape 
the  heavy  penalties  of  the  attaint^  in  case  they  could  shew  by 
any  additional  proof,  that  tlieir  verdict  was  agreeable  to  the 
truth,  though  not  according  to  the  evidence  protluced ;  with 
[  375  ]  which  additional  proof  the  law  presumed  they  were  privately 
acquainted,  though  it  did  not  appear  in  court.     But  this  doc- 
trine was  again  gradually  explodctl,  when  attaints  began  to  be 
disused,  and  wtnc  trials  introtluced  in  their  stead.     For  it  is 
quite   incompatible  with  the  grounds  upon  which  such  new 
trials  are  every  day  awarded,  r/s.  that  the  verdict  was  given 
-ivitkouty  or  contrary  tOy  evidence.     And  therefore,  together 
with  new  trials,  the  practice  seems  to  have  been  first  intro- 
duced*, which  now  universally  obtains,  that  if  a  juror  knows 
any  thing  of  the  matter  in  issue,  he  may  be  swoni  as  a  wit- 
ness, and  give  his  evidence  publicly  in  court. 


When  the  evidence  is  gone  through  on  both  sides,  the 

judge,  in  the  presence  of  tlie  [larties,  the  counsel,  and  nil 
others,  sums  up  the  whole  to  the  jury :  omitting  all  super- 
fluous circumstances,  observing  wherein  tlie  main  question 
and  principal  issue  lies,  stating  what  evidence  has  been  given 

•  Yeubook,  H Hen. VII,  29.  Plowd.     '  BncL  /.  4.  tr.  I.  c.  19.  13.     Fl«. 
12.   Hob.  SS7.   iLev.a?  /.  4.  ^'9.  i  8. 

•>  V«ugh.  J48,  149.  *  SlyI.S33.   I  Sid.133. 
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to  support  it,  with  such  remarks  as  he  thinks  necessary  for 
their  tlirection,  and  giving  them  his  opinion  in  matters  of  law 
arising  upon  that  evidence. 

The  jury,  after  the  proofs  are  summed  up,  imless  the  case 
be  very  clear,  willidraw  from  tiie  bar  to  consider  of  their 
verdict ;  and,  iji  order  to  avoid  intemperance  and  causeless 
delay,  are  to  be  kept  without  meat,  drink,  6re,  or  candle, 
unless  by  permission  of  the  judge,  til!  they  are  all  unani- 
mously agreed.  A  method  of  accelerating  unanimity  not 
wholly  unknown  in  ntl>er  constitutions  of  Europe,  and  in 
matters  of  gi'eater  concern.  For  by  the  golden  bull  of  the 
empire ',  if,  after  the  congress  is  opened,  the  electors  delay 
the  election  of  a  king  of  the  Romans  for  thirty  days,  they 
shall  be  led  only  with  bread  and  water,  till  the  same  is  ac- 
complished. But  if  our  juries  eat  or  drink  at  all,  or  have 
any  eatables  about  them,  without  consent  of  the  court,  and 
before  verdict,  it  is  fineable ;  and  if  they  do  so  at  his  charge 
for  whom  they  afterwards  find,  it  will  set  aside  the  verdict. 
Also  if  they  speak  with  either  of  the  parlies  or  their  agents, 
after  they  are  gone  from  the  bar ;  or  if  tliey  receive  any  fresh  [  376  } 
evidence  in  private ;  or  if  to  prevent  disputes  they  cast  lots 
for  whom  they  shall  find ;  any  of  these  circumstances  will 
entirely  vitiate  the  verdict.  (21)  And  it  has  been  held,  that 
if  the  jurors  do  not  agree  in  their  verdict  before  the  judges 
arc  about  to  leave  the  town,  though  ihey  are  not  to  be  threat- 
ened or  imprisoned  *",  the  judges  are  not  bound  to  wait  for 
them,  but  may  carry  them  round  the  circuit  from  town  to 
town  in  a  cart  ".  This  necessity  of  a  total  unanimity  seems  to 
be  peculiar  to  our  own  constitution  °  ;  or,  at  least  in  the  yiembda 

I  ch,  S.  °  See  Barringion  on  the  statutes,  19> 

"  Mirr,  c.  4.  5  24.  30,81. 

■   LU>.  Jtu./oi.40.i>i.[t. 

(81)  But  ihe  courts  are  extremely  scrupulous  as  to  the  meanis  by  which 
Ihey  arrive  at  the  knowledge  of  iiny  such  facts,  as  it  might  lead  to  the 
■worst  consequences  both  in  corrupting  and  degrading  the  aduiinistration 
of  justice,  if  verdicts  were  lightly  questioned  on  these  grounds.  They 
will,  therefore,  not  receive  affxcbvits  of  jurymen  themselves  to  the  fact, 
who  thereby  disclose  their  own  misdemeanor ;  the  information  most  come 
from  third  persons;  and  be  specific  and  clear.  See  1  T.R. U.  iN.R. 
386.  8  Taunt. 26. 
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or  jury  of  the  antient  Goths,  there  was  required  (even  in  cri- 
minal c«ses)  only  the  consent  of  the  major  part ;  and  in  case 
of  an  equality,  the  defendant  was  held  to  be  acquitted  p. 

Wbev  they  are  all  unanimously  agreed,  the  jury  return 
back  to  the  bar ;  and,  before  they  deliver  their  verdict,  tlie 
plaintiff  is  bound  to  ap]>car  in  court,  by  himself,  attorney,  or 
counsel,  in  order  to  answer  the  amercement  to  which  by  the 
old  law  he  is  liable,  as  has  been  formerly  mentioned'',   in 
case  he  fails  in  liis  suit,  as  a  punishment  for  his  fiilse  claim. 
To  be  amerced,  or  a  mercie,  is  to  be  ol  the  king's  mercy  with 
regard  to  the  fine  to  be  imposed ;  in  miscricordia  domini  regis 
pro  /also  cUimore  stto.     'Flic  amercement  is  disused,  but  the 
form  slill  continues ;  and  if  the  plaintilT  does  not  appear,  no 
verdict  can  he  given,  but  the  plaintiff  h  said  to  be  nonsuit^ 
non  sequilur  damorcm  staatK     Tljcrofore  it  is  usuiJ  for  a  plain- 
tiff, when  he  or  his  counsel  perceives  that  he  has  not  given 
evidence  sufficient  to  maintain  his  issue,   to  l>e  voluntarily 
nonsuited,    or   withdraw    himself:    whereupon    the    crier    is 
ordered  to  caU  the  plaintiff:  and  if  neither  he,  nor  anybody 
for  him,  appears,  he  is  nonsuited,  the  jurors  arc  discharged, 
the  action  is  at  an  end,  and  the  defendant  shall  recover  his 
costs.     The  reason  of  this  practice  is,  that  a  nonsuit  is  more 
eligible  for  the  plaintiff,  than  a  verdict  ngain<4t  him :  for  after 
a  nonsuit,  which  is  only  a  default,  he  may  commence  the  same 
[  377  3  suit  again  for  the  same  cause  of  action  ;  but  after  a  verdict  had, 
and  judgment  consequent  tliereiipon.  he  is  for  ever  bnrred 
from  attacking  the  {lefendamt  upon  the  same  ground  of  com- 
plaint    But,  in  case  the  plaintiff  aj>pears,  the  jury  by  their 
foreman  deliver  in  tlieir  verdict 


A  VERDICT,  vcre  dictum,  is  eitlier  privi/,  or  public.     A  /»Vty 

verdict  is  when  the  judge  htith  left  or  adjounuxl  the  court : 
and  the  jury,  being  agreeil,  in  order  to  be  delivered  from 
their  confinement,  ohtnin  leave  to  give  their  verdict  privily  to 
the  judge  out  of  court':  which  privy  verdict  is  of  no  force, 
unless  afterwards  affirmed  by  a  public  verdict  given  oj>enly  in 

■*  Sticrti. /.  U  c. -1.  court  to  hii  own  lodgings,   ami  thrr* 

"*   P»gt!27,$.    Sec  aloo  Vol.  IV.  S7S>.     rccvivM  thi- urdicc,   it  i«  n  puhin-  amlj 
'  If  ilic  judge  hath  •Hjournctl  tii*    Dot  » prrvi/  vcrdicU 
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court ;  wherein  the  jury  may,  if  they  please^  vary  from  the 
privy  verdict.  So  that  the  privy  verdict  is  indeed  a  mere 
nullity ;  and  yet  it  is  a  dnngerous  practice,  allowing  time  for 
the  parties  to  tamper  with  the  jury,  and  therefore  very  sel- 
dom indutged.  But  the  only  effectual  and  legal  verdict  is 
the  jniblic  verdict:  in  which  they  openly  declare  to  have 
found  the  issue  for  the  plaintiff,  or  for  the  defendant ;  and 
if  for  the  plaintiff,  they  assess  the  damages  also  sustained  by 
the  plaintiff,  in  consequence  of  the  injury  upon  whicli  the 
action  is  brought. 

Sometimes,  if  there  arises  in  the  case  nny  difficult  matter 
of  law,  the  jury,  for  the  sake  of  better  information,  and  to 
avoid  the  danger  of  having  their  verdict  attainted,  will  find  a 
special  verdict ;  which  is  grounded  on  tlie  statute  of  Westm.2. 
ISEdw.  I.  c.  30.  $2.  And  herein  they  state  the  naked  facts, 
fts  they  find  them  to  be  proved,  and  pray  the  advice  of  the 
court  thereon ;  concluding  conditionally,  that  if  upon  the 
whole  matter  the  court  should  be  of  opinion  that  the  plaintiff 
had  cause  of  action,  iliey  then  find  for  the  plaintiff;  if  other- 
wise, then  for  the  (!efendant.  This  is  entered  at  length  on 
the  record  and  afterwards  argued  and  determined  in  the  court 
at  Westminster,  from  whence  the  issue  came  to  be  tried.  (22) 

Anotiikb  methotl  of  finding  n  species  of  special  verdict,  is  L  '"  -^ 
when  the  jury  find  a  verdict  generally  for  the  plaintiff,  but 
subject  nevertheless  to  the  opinion  of  the  judge  of  the  court 
above,  on  a  ^fecial  case  stated  by  the  counsel  on  both  sides, 
with  regard  to  a  matter  of  law  :  which  has  this  advanlsige 
over  a  special  verdict,  that  it  is  attended  with  much  less  ex-^ 
pence,  and  obtains  a  much  speedier  decision ;  the  jmslca  (of 
which  in  the  next  chapter)  being  stayed  in  the  hands  of  the 
officer  of  nisi  jn-inSj  till  the  question  is  determined,  and  the 
verdict  is  then  entered  for  the  plaintiff  or  defendant,  as  tlie 


^ 


(32)  The  jury  cannot  In!  compollcd  to  find  a  special  verdict,  and  it  is 
this  circunMtancc  which  renders  tlie  demurrer  to  evidence  a  nccessarj-  pro- 
vision in  the  Inw,  No  man  will  demur  to  evidence,  if  the  jury  will  find 
the  facts  spetially,  for  by  demurring  he  adtnitt  the  truth  of  all  the  evidence, 
whfch  prevents  him  from  takjjijj  the  chance  of  the  jury  iiegativirg  Mme 
par*    jf  it  by  their  verdict. 
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case  may  happen.  But,  as  nothing  appeal's  upon  the  record 
but  tlie  general  verdict,  tlie  parties  are  precluded  hereby  from 
the  benefit  of  a  writ  of  error,  if  dissatii>i]ed  with  the  judgment 
of  the  court  or  jutlge  upon  the  point  of  law.  Wliich  makes 
it  a  thing  to  be  wished,  that  a  method  could  be  devised  of 
either  lessening  tlie  expence  of  special  verdicts,  or  else  of  en- 
tering the  cause  at  length  upon  tJie  poslea.  But  in  both  these 
instances  the  jury  may,  if  they  think  proper,  take  npon  them- 
selves to  determine,  at  their  own  hazard,  the  complicated 
question  of  fact  and  law ;  and,  without  either  special  verdict 
or  special  case,  may  find  a  verdict  absolutely  either  for  the 
plointiflTor  defendant*. 

When  the  jury  have  delivered  in  their  verdict,  and  it  is 
recorded  in  court,  they  are  tlien  discliarged.  And  so  ends  the 
trial  by  jury :  a  trial  which,  besides  the  other  vast  advan- 
tages which  we  have  occasionally  observed  in  its  progress^ 
is  also  as  expeditious  and  cheap,  as  it  is  convenient,  equit- 
able, and  certain ;  for  a  commission  out  of  chancery,  or  tlie 
civil  law  courts,  for  examining  witnesses  in  one  cause  will 
frequently  last  as  long,  and  of  course  be  full  as  expensive,  as 
the  trial  of  a  humlred  issues  at  nisi prius :  and  yet  tJie  fact 
cannot  be  determined  by  such  conuuissioners  at  all :  no,  not 
till  the  depositions  are  published,  and  read  at  the  hearing  of 
the  cause  in  court, 

t  379  ]  Upon  these  accounts  the  trial  by  jury  ever  has  been,  and  I 
trust  ever  will  be,  looketl  upon  as  the  glory  of  tlie  English 
law.  And  if  it  has  so  great  ai;  advantage  over  others  in  re- 
gulating civil  property,  Iiow  much  must  that  advantage  be 
heightened,  when  it  is  applied  to  criminal  cases  !  But  this, 
we  must  refer  to  the  en;iuing  book  of  tliese  commentaries : 
only  observing  for  the  present,  that  it  is  the  most  transcendent 
privilege  which  any  subject  can  enjoy,  or  wish  for,  tliat  he 
cannot  be  affected  either  in  Ids  property,  his  liberty,  or  his 
person,  but  by  tlie  unanimous  consent  of  twelve  of  his  neigh- 
bours and  cquids.  A  constitution,  that  I  may  venture  to 
affirm  has,  under  Providence,  secui*ed  the  just  liberties  of 
this  nation  for  a  long  succession  o(  ages.     And  therefore  a 

'  Liu.  $  M», 
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celebrated  French  writer',  who  concludes,  that  because  Rome, 
Sparta,  nnd  Carthage  liave  lost  their  liberties,  therefore  those 
of  England  in  time  must  perish,  should  luive  recollected  dial 
Rome,  Sparta,  find  Cartilage,  at  the  lime  when  their  liberties 
were  lost,  were  strangers  totlie  trial  by  jury. 

Great  as  this  eulogium  may  seem,  it  is  no  more  than  this 
admirable  constitution,  when  traced  to  it's  principles,  will  be 
found  ill  sober  reason  to  deserve.  The  impartial  administra- 
tion of  justice,  which  secures  both  our  persons  and  our  pro- 
perties, is  the  great  end  of  civil  society.  But  if  that  be  en- 
tirely entrusted  to  the  magistracy,  a  select  body  of  men,  and 
those  generally  selected  by  Uie  prince  or  such  us  enjoy  tlic 
highest  offices  in  the  state,  their  decisions,  in  spight  of  their 
own  natural  integrity,  will  have  frequently  an  iivvoluntary  bins 
towards  lliose  of  their  own  rank  and  ditinitv ;  it  is  not  to  be 
expected  from  human  nature,  that  the  few  should  be  always 
attentive  to  the  interests  and  good  of  the  many.  On  the 
other  hand,  if  the  power  of  judicature  were  placed  at  random 
in  the  hands  of  the  multitude,  their  decisions  would  be  wild 
and  capricious,  and  a  new  rule  of  action  would  be  every  day 
estabhsfied  in  our  courts.  It  is  wisely  therelbre  ordered, 
that  the  principles  and  axioms  of  law,  whicli  are  general 
propositions,  flowing  from  abstracted  reason,  and  not  accom-  r  ggQ  i 
modated  to  times  or  to  men,  should  be  deposited  in  the 
breasts  of  the  judges,  to  be  occasionally  applied  to  such  facts 
as  coine  properly  ascertained  before  them.  For  here  jiar- 
tiality  can  have  little  scope  :  the  law  Is  well  known,  and  is  tlie 
same  for  all  ranks  and  degrees;  it  follows  as  a  regular  conclu- 
sion from  tlie  premises  of  fact  pre-established-  But  in  settling 
and  adjusting  a  cjuestion  offset,  when  entrusted  to  any  single 
magistrate,  partiadity  and  injustice  have  an  ample  field  to 
range  in  ;  cither  by  lioldly  asserting  that  to  be  proved  which  is 
not  so,  or  by  more  artfully  sujipressing  some  circumstances, 
stretching  and  waiping  others,  and  disdngnishing  away  the 
remainder.  Here  therefore  a  competent  number  of  sensible 
and  upright  jurymen,  chosen  by  lot  from  among  those  of  the 
middle  rank,  will  be  found  die  best  investigators  of  truth,  and 
the  surest  guardians  of  public  justice.     For  the  most  power- 

'  Jfuntcw).  S[i.  L.  xL  6. 
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ful  Intlivfdnal  in  the  stAte  wtU  be  cautious  of  committing  any 
flagrant  invasion  of  another's  right,  when  he  knows  that  the] 
feet  of  his  oppression  must   be  examined  and  decided 
twelve  indifferent  men,  not  apix)inted  till  the  hour  of  trialV 
and  tlint,  when  once  the  fact  is  ascertained,  the  law  must  of 
course  redress  it.     This,  therefore,  preserves  in  the  hands  of 
the  people  that  share  which  tliey  ought  to  have  In  the  athni- 
nistration   of  public  justice,  and  prevents  the  encroachments 
of  the  more  powerful  and  wealthy  citizens.     Every  new  tri- 
bunal, erected  for  the  decision  of  facts,   without  the  infer- 
Tention  of  a  jury,  (whether  composed  of  justices  of  the  pence, 
commissioners  of  the  revenue,  judges  of  a  court  of  conscience^ 
or  any  other  standing  magistrates,)  is  a  step  towards  estab-' 
lishing  aristocracy,  tlie  most  oppressive  of  absolute  govern- 
ments.    The  feudal  system,   which  for  the  sake  of  military 
subordination  pursued  an  aristocratical  plan  in  all  it's  arran^- 
ments  of  property,  had  been  intolerable  in  times  of  peace,  had 
it  not  been  wisely  counterpoised  by  that  privilege,  so  univer- 
sally diffused  through  every  part  of  it,  the  trial  by  the  feodal' 
peers.     And  in  every  country  on  the  continent,  as  the  trial 
by  die  peers  has  been  gradually  disused,  so  the  nobles  have 
increased  in   power,  till    the  state  has  been  torn   to  pieces 
by  rival  factions,  and  oligarchy  in  effect  has  been  established, 
[381   ]  though  under  the  shadow  of  regal  government ;  unless  where 
the  miserable  commons  have  taken  shelter  under  absolute 
monarchy,  us  the  lighter  evil  of  tlie  two.     And,  particularly, 
it  is  a  circumstance  well  worthy  an  Englishman's  observation, 
that  in  Sweden  the  trial  by  jury,  that  bulwark  of  northern 
liberty,  which  continued    in  its  full  vigour  so  lately  as  the 
middle  of  the  last  century",   is  now   fallen   into   disuse*:  and 
that  there,  though  the  regal  power  is  in  no  country  so  closely 
limited,  yet  the  liberties  of  the  commons  are  extinguished,  and 
tlie  government  is  degenerated  Into  a  mere  aristocracy*.     It 
is,  therefore,  upon  die  whole,  a  duty  which  every  man  owes 
to  his  country,  his  friends,  his  posterity,  and  himself,  to  main- 
tain to  the  utmost  i)fhis  power  this  valuable  constitution  in  ail 
its  rights ;  to  restore  it  to  its  antient  dignity,  if  at  all  impaired 
by  the  different  value  of  property,  or  otherwise  deviated  from 


8  Whitelocke  of  ptfl.  427. 
Mod.  Un.  Hist.  xxxiU.  S3. 
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it's  first  institution ;  to  amend  it  wherever  it  '\s  defective ; 
and,  above  all,  to  guard  with  the  most  jealous  circumspec- 
tion against  the  introiliiction  of  new  and  arbitrary  methods  of 
trial,  which,  under  a  variety  of  plausible  pretences,  may  in 
time  imj>ercepttbly  umlermine  this  best  preservative  of  English 
liberty. 

Yet,  after  all,  it  must  be  owned,  that  the  best  and  most 
eiFectual  method  to  preserve  and  extend  die  trial  by  jury  in 
practice,  would  be  by  endeavouring  to  remove  all  the  defects, 
as  well  as  to  improve  the  advantages,  incident  to  this  mo<le 
of  inquiry.  If  justice  is  not  done  to  tlie  entire  satisfaction  of 
the  people,  in  this  method  of  deciding  facts,  in  spite  of  all  en- 
comiums and  panegyrics  on  trials  at  the  common  law,  they 
will  resort  in  search  of  that  justice  to  another  tribunal; 
though  more  dilatory,  though  more  expensive,  lliough  more 
arbitnu-y  in  it's  frmne  and  constitution.  If  justice  Is  not  done 
to  die  crown  by  the  verdict  of  a  jury,  the  necessities  of  the 
pubhc  revenue  will  call  for  tlie  erection  of  summary  tribunals. 
Tlie  principal  defects  seem  to  be, 

1.  The  want  of  a  complete  discovery  by  the  oath  of  the 
parties.  This  each  of  them  is  now  entitled  to  have,  by  going  r  332  3 
til  rough  the  expense  and  circuity  of  a  court  of  equity,  and 
tliurefore  it  is  sometimes  had  by  consent,  even  in  the  courts 
of  law.  How  far  such  a  mode  of  compulsive  examination  is 
agreeable  to  the  rights  of  mankind,  and  ought  to  be  introduced 
in  any  country,  may  be  matter  of  curious  discussion,  but  is 
foreign  to  our  present  inquiries.  It  has  long  been  introduced 
and  established  in  our  courts  of  equity,  nut  to  mention  the 
civil  law  courts  :  and  it  seems  the  heigiit  of  judicial  absurdity, 
that  in  the  same  cause  between  the  same  parties,  in  the  exa- 
mination of  tfje  same  fact<:,  a  tliscovery  by  the  oath  of  the 
parties  should  be  permitted  on  one  side  of  Westminster-hall, 
and  denied  on  die  other:  or  that  die  judges  of  one  and  the 
same  court  should  be  bound  by  law  to  reject  such  a  species 
of  evidence,  if  attempted  on  a  trial  at  bar,  but,  when  sifting 
the  next  day  as  a  court  of  equity,  shoulil  be  obliged  to  hear 
such  examination  read,  and  to  foutid  their  decrees  upon  it. 
In  short,  within  the  same  country,  governed  by  the  same 
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laws,  such  a  mode  of  inquiry  should  be  universally  admitted, 
or  eke  universally  rejected. 

2.  A  SECOND  defect  is  of  a  nature  somewhat  similar  to  the 
first :  the  want  of  a  compulsive  power  for  the  production  of 
books  and  papers  belonging  to  the  parties.  In  the  hands  of 
third  persons  they  can  generally  be  obtfuned  by  rule  of  court, 
or  by  adding  a  clause  of  requisition  to  the  writ  of  subpoena, 
which  is  then  called  a  subpoena  duces  tecum.  But,  in  mercan- 
tile transactions  especially,  the  sight  of  the  party's  own  books 
is  frequently  decisive ;  as  the  day-book  of  a  trader,  where  the 
transaction  was  recently  entered,  as  really  understood  at  the 
time ;  though  subsequent  events  may  tempt  him  to  give  it 
a  different  colour.  And,  as  this  evidence  may  be  finally 
obtained,  and  produced  on  a  trial  at  law,  by  the  circuitous 
course  of  filing  a  bill  in  equity,  the  want  of  an  original  power 
for  the  same  purposes  in  the  courts  of  law  is  liable  to  the 
same  observations  as  were  made  on  the  preceding  article.  (23) 

S.  Another  want  is  that  of  powers  to  examine  witnesses 
abroad,  and  to  receive  their  deposidons  in  writing,  where  the 
[  S8S  ]  witnesses  reside,  and  especially  when  the  cause  of  action  arises 
in  a  foreign  country.  To  which  may  be  added  the  power  of 
examining  witnesses  that  are  aged,  or  going  abroad,  upon  in- 
terrogatories de  bene  esse ;  to  be  read  in  evidence  if  the  trial 
should  be  deferred  till  after  their  death  or  departure,  but 
otherwise  to  be  totally  suppressed.  Both  these  are  now  very 
frequently  effected  by  mutual  consent,  if  the  parties  are  open 
and  candid ;  and  they  may  also  be  done  indirectly  at  any 
time,  through  the  channel  of  a  court  of  equity  ;  but  such  a 
practice  has  never  yet  been  directly  adopted  ^  as  the  rule  of 

''  See  page  75. 

(95)  This  defect  is  pardally  remedied  by  giving  the  party  a  notice  to 
produce  them,  which  is  not,  indeed,  compulsory  on  him,  but  if  disobeyed 
it  throws  some  reflection  on  his  case,  and  enables  the  other  party  to  adduce 

secondary  evidence,  if  he  have  any  such,  of  the  contents  of  the  books : 

The  tubpccna  ducet  tecum  on  a  witness  is  compulsory,  the  papers  in  his  pos- 
session must  be  brought  into  court,  but  whether  on  grounds  of  public 
policy,  or  private  professional  confidence,  or  any  other  reason,  it  may  be 
proper  to  read  them  in  evidence,  is  a  question  for  the  judge  to  deter- 
mine. 
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a  court  of  law,  (24)  Yet  where  the  cause  of  action  arises  in 
luilin,  and  a  suit  is  brought  thereupon  in  any  of  the  king's 
courts  at  Westminster,  the  court  may  issue  a  commission  to 
examine  wtnesscs  upon  the  spot,  and  transmit  the  depositions 
to  England  ^ 

4.  The  administration  of  justice  should  not  only  be  chaste, 
but  should  not  even  be  suspected.  A  jury  coming  from  the 
neighbourhood  has  in  some  respects  a  great  advantage  ;  but 
is  often  liable  to  strong  objections ;  especially  in  small  juris- 
dictions, as  in  cities  which  are  counties  of  themselves,  and 
such  where  assises  ore  but  seldom  holdeti ;  or  where  the 
question  in  dispute  has  an  extensive  local  tendency  ;  where  a 
cry  has  been  raisetT,  and  the  [lassions  of  the  multitude  been 
inflamed ;  or  where  one  of  the  parties  is  popular,  and  llie 
other  a  stranger  or  obnoxious.  It  is  true  that,  if  a  whole 
county  is  interested  tn  the  question  to  be  tried,  the  trial  by 
the  rule  of  law*  must  be  in  some  adjoining  county;  but,  as 
there  may  be  a  strict  interest  so  minute  as  not  to  occasion  any 
bias,  so  there  may  be  the  strongest  bias  without  any  pecuniary 
interest.  In  all  these  cases,  to  summon  a  jury,  labouring 
under  local  prejudices,  is  laying  a  snare  for  their  consciences: 
and,  though  they  should  have  virtue  and  vigour  of  mind  sui- 
ficient  to  keep  them  upright,  the  parties  will  grow  suspicious, 
and  resort  under  various  pretences  to  another  moile  of  trial. 
Xhe  courts  of  law  will  therefore  in  fransitoiy  actions  very 
often  change  the  vcnw^  or  county  wherein  the  cause  is  to  be 
tried'';  but  in  torfl/ actions,  though  they  sometimes  do  it  in-  [  g84  ] 
directly  and  by  mutual  consent,  yet  to  cflPect  it  directly  and 
absolutely,  the  parties  are  driven  to  a  court  of  equity ;  where, 
upon  making  out  a  proper  case,  it  is  done  upon  the  ground 
of  being  necessary  to  a  fair,  impartial,  and  satisfactory 
trial  ^ 

*  Stat.  1*3  Geo.  III.  c.  03.  recterl  by  die  house  of  lords  io  the  cause 

*  8tnul77.  betfvotfu  tliv  Duke  of  Dcvoiiabire  and 
**  See  page  294.  the  miners  of  Uie  county  of  Derby, 
'  Tbi«,  amonga  numbcrof  other  in-  A.D.  1762. 

ctanctt,  was  the  case  of  the  issues  dU 


(84)  But  the  courts  have  nearly  obviated  this  difficulty,  for  if  the  plain- 
tiff  will  not  consent,  they  will  put  00"  the  trial  at  the  instance  uf  the  de- 
fendant, and  if  the  defendant  refuses,  they  will  not  compel  tfae  plaintiff  to 
go  to  trial. 


88i 


PRIVATE 


Book  III. 


[  385 


The  locality  of  trial  required  by  the  coitinion  law  seenis  a 
consecjuence  of  the  ontient  locality  of  jurisdiction.  All  ovc 
the  world,  actions  transitory  follow  the  person  of  the  defei 
ant,  territorial  suits  must  be  discussed  in  the  territorial  tri«^ 
buna).  I  may  sue  a  Frenchman  here  for  a  debt  contracted 
abroad  j  but  lands  lying  in  France  must  be  sued  for  there, 
and  English  lands  must  be  sued  for  in  the  kingdom  of  Eng- 
land. Formerly  they  were  usually  demanded  only  in  the 
court-bnron  of  the  manor,  where  the  steward  could  summon 
no  jurors  but  such  as  were  the  tenants  of  the  lord.  When 
tlie  cause  was  removed  to  tlie  hundred  cotirtj  (as  seems  to 
have  been  the  course  in  the  Saxon  times  '^,)  the  lord  of  the 
hundred  had  a  farther  power,  to  convoke  the  inhabitants  of 
different  vills  to  form  a  jury ;  observing  probably  always  to 
intermix  among  them  a  stated  number  of  tenants  of  thai  manor 
wherein  the  dispute  arose.  When  afterwards  it  came  to 
the  county  court,  the  great  tribunal  of  Saxon  justice,  tlie 
sheriff  had  wider  authority,  and  could  impanel  a  jury  from 
the  men  of  his  county  at  large :  but  was  obliged  (as  a  mark 
of  the  original  locality  of  the  cause)  to  return  a  competent 
number  of  hujulredors ;  omitting  the  inferior  distinction,  if 
indeed  it  ever  existed.  And  when  at  length,  afler  the  con- 
quest, the  king's  justiciars  drew  the  cognizance  of  tlie  cause 
from  the  county-court,  though  they  could  have  summoned  a 
jury  fi*om  any  part  of  the  khigdom,  yet  they  chose  to  take  the 
cause  as  they  found  it,  with  all  it's  local  appendages ;  triable  by 
a  stated  number  ol*  hundredors,  mixed  with  other  freeholders 
of  the  county.  The  restriction  as  to  hundredors  hath  gra- 
dually worn  away,  and  at  length  entirely  vanished';  tl»at  of 
]  counties  still  remains,  for  many  beneficial  jiurposes :  but,  as 
tlie  king's  courts  have  a  jurisdiction  co-extensive  witli  the 
kingdom,  there  surely  can  be  no  impropriety  in  sometimes 
departing  from  the  general  rule,  when  the  great  ends  of  ju^ 
tice  warrant  and  require  an  exception. 


I  HAVE  ventured  to  mark  these  defects,  that  the  just  pane- 
gyric, which  I  have  given  on  the  trial  by  jury,  might  appear 
to  be  die  result  of  sober  reflection,  and  not  of  enthusiasm  or 


LL;  Edw.  Conf.  c.  32.     WUk.  203. 


See  pige  360, 
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prejudice.  But  should  they,  after  all,  continue  unremedied 
and  unsupplied,  still,  (with*  all  it's  imperfections)  I  trust  that 
this  mode  of  decision  will  be  found  the  best  criterion,  for 
investigating  the  truth  of  facts,  that  was  ever  established  in 
any  country. 
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prehending  with  reason  that  notorious  partiality  in  the  jurors 
was  a  principal  species  of  misbelmviour.     A  few  years  before, 
a  practice  took  rise  in  the  common  pleas ',  of  granting  new 
trials  upon  the  mere  certificate  of  the  judge,  (unfortified  by  any 
report  of  the  evidence,)  that  the  verdict  had  passed  against  his 
opinion;  though  chief  justice  RoUe  (who  allowed  of  new  trials 
in  case  of  misbehaviour,  surprise,  or  fraud,  or  if  the  verdict 
was  notoriously  contrary  to  evidence '')  refused  to  adopt  tliat 
practice  in  the  court  of  king's  bench.     And  at  that  time  it  was 
clearly  held  for  law  ^,  that  whatever  matter  was  of  force  to 
avoid  a  vertUct,  ought  to  be  returned  upon  the  posica^  and  not 
merely  surmised  by  the  court;  lest  posterity  should  wonder 
why  a  new  venire  was  awarded,  without  any  sufficient  reason 
appearing  upon  tlie  record.     But  very  early  in  the  reign  of 
Charles  the  second  new  trials  were  granted  upon  affdaviis  "  v 
and  the  former  strictness  of  tlie  courts  of  law,  in  respect  o^ 
new  trials,  having  driven  many  parties  into  courts  of  equity  to 
be  relieved  from  oppressive  verdicts,  tliey  are  now  more  liberal 
in  granting  them:  the  maxim  at  present  adopted  being  this, 
that  (in  all  cases  of  moment)  where  justice  is  not  done  upon 
one  trial,  the  injured  party  is  entitled  to  another  ". 

Formerly  the  principal  remedy,  for  reversal  of  a  verdict 
unduly  given,  was  by  writ  of  attaint ;  of  which  we  shall  s})eak 
in  the  next  chapter,  and  which  is  at  least  as  old  as  the  institu- 
tion of  the  grand  assise  by  Henry  II.  ",  in  lieu  of  ilie  Norman 
trial  by  battel.  Such  a  sanction  was  probably  tliought  neces- 
t  S89  3  sary,  when  instead  of  appealing  to  Providence  for  the  decision 
of  a  dubious  right.  It  was  referred  to  the  oath  of  &llible  or  per- 
iods corrupted  men.  Our  ancestors  saw,  that  a  jury  might 
give  an  erroneous  verdict ;  and,  if  they  did,  that  it  ought  not 
finally  to  conclude  the  question  in  the  first  instance ;  but  the 
remedy,  which  they  provided,  shews  the  ignorance  and  ferocity 
of  the  times,  and  the  simplicity  of  tJie  points  then  usually  litj. 
gated  in  the  courts  of  justice.  They  supposed  that,  the  law 
being  told  to  the  jury  by  the  judge,  the  proof  of  fact  must  be 


'  StyLssa. 

'  1  Sid.  8S5.  Styl.  pract.  Reg.  310, 
sn.edit.  1657. 

'  Cro.  £1.616.  F»lm.3S5.  iBrowul. 
907. 


"  1  Sid.  835.      2  Lev.  140. 
■  1  Burr.  395. 

"  Ijm  regali  instilutumi  eleganter 
terta.  (GluT.  /.S.  c.\9.) 
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always  so  clenr,  that,  if  they  found  a  wrong  verdict,  they  must 
be  wilfully  and  corruptly  perjured.  Whereas  a  juror  may  find 
a  just  verdict  from  unrighteous  motives,  which  can  only  be 
known  to  the  great  searcher  of  hearts :  and  he  may,  on  the 
contrary,  find  a  verdict  verj*  manifestly  wrong,  without  any  bad 
motive  at  all ;  from  inexperience  in  business,  incapacity,  mis- 
apprehension, inattention  to  circumstances,  and  a  thousand 
other  innocent  causes.  But  such  a  remedy  as  this  laid  the 
injured  party  under  an  insuperable  hardship,  by  making  a  con- 
viction of  the  jurors  for  perjury  the  condition  of  his  redress. 

The  judges  saw  this ;  and  therefore  very  early,  even  upon 

writs  of  assise,  they  devised  a  great  variety  of  distinctions  j  by 
which  an  attaint  miglit  be  avoided,  and  the  verdict  set  to 
rights  in  a  more  temperate  and  dispassionate  method  ■*,  Thus 
if  excessive  damages  were  given,  they  were  moderated  by  the 
discretion  of  the  justices''.  And  if,  either  in  that,  or  in  any 
other  instance,  justice  was  not  completely  done,  through  the 
error  of  either  the  judge  or  the  recognitors,  it  was  remedied 
by  certificate  of  assise,  which  was  neither  more  nor  less  than  a 
second  trial  of  the  same  cause  by  the  same  jury  ^  And,  in 
mixed  or  personal  actions,  as  trespass  and  the  like,  (wherein 
no  attaint  originally  lay,)  if  the  jurj'  gave  a  wrong  verdict,  the 
judges  did  not  think  themselves  warranted  thereby  to  pro- 
nounce an  initjuitous  judgment;  but  amended  it,  if  possible, 
by  subsequent  inquiries  of  tlieir  own ;  and,  if  that  could  not  be, 
they  referred  it  to  another  examination '.  "When  afterwards  [  390  ] 
attaints,  by  several  statutes,  were  more  universally  extended, 
the  judges  frequently,  even  for  tlie  misbehaviour  of  jurj-men,  in- 
stead of  prosecuting  the  wTit  of  attaint,  awarded  a  second  trial: 
and  subsequent  resolutions,  for  more  than  a  century  past,  have 
so  amplified  the  benefit  of  this  remedy,  that  the  attaint  is  now 
as  obsolete  as  the  trial  by  battel  which  it  succeeded ;  and  we 
shall  probably  see  the  revival  of  the  one  as  soon  as  the  revival 
of  the  other.     And  here  I  cannot  but  again  admire  *  the  wis- 

*  Bnct  /.-<.  tr.  S.  e.  ^  i  3.  nuHtiationem  t  et  idta  itqvd  non  deberent 

'  JbiiL  tr.l.C  19,  §  8.  eorum  dictum,  ted  illud  emcndart  te- 

'  Ibid.  tr.5.  c.  6.  f  2.   F.N.  B.  181.  nerentvr  per  diligtnlem  exfiminationem, 

SIdsL415.  Si  avtem  d\judic4ire  rutciant,   rccurren' 

'  Si  juraloreM  erraverint,    et   Justi-  dum  eril  ad  vnyut  consilium.      BrK*. 

ciarii  lecundum  torum  dictum  judicium  I.  4.  tr,  5.  c.  A,  $  3. 

yronuniiatxrint,  Jaltam  /aeiunt    prO'  '  See  page  368. 
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dom  of  suffering  time  to  bring  to  perfection  new  remedies, 
more  easy  and  beneficial  to  t!ie  subject ;  which,  by  degrees, 
fi'om  the  experience  and  approbation  of  the  people,  supersede 
the  necessity  or  desire  of  using  or  continuing  the  old. 

If  every  verdict  was  final  in  the  first  instance,  it  would  tend 
to  destroy  this  valuable  metljod  of  trial,  and  would  drive  away 
all  causes  of  consequence  to  be  decided  according  to  the  forms 
of  the  hnperiftl  law,  upon  depositions  in  writing ;  which  might 
be  reviewed  in  a  course  of  appeal.  Causes  of  great  import- 
ance, titles  to  land,  and  large  questions  of  commerctul  pro- 
perty, come  often  to  be  tried  by  a  jury,  merely  upon  the 
general  issue :  where  the  facts  are  complicated  and  intricate, 
the  evidence  of  great  length  and  variety,  and  sometimes  con- 
tradicting each  other ;  and  where  the  nature  of  the  dispute 
very  frequently  introduces  nice  questions  and  subtiJ lies  of  Jaw. 
Either  party  may  be  surprized  by  a  piece  of  evidence,  which 
(had  he  known  of  it's  production)  he  could  have  explained  or 
answered :  or  may  be  puzzled  by  a  legal  doubt,  which  a  little 
recollection  would  have  solved.  In  the  hurry  of  a  trial  the 
ablest  judge  may  mistake  the  law,  and  misdirect  tiie  jury  :  he 
may  not  be  able  so  to  state  and  range  tlie  evidence  as  to  lav  it 
clearly  before  tliem,  nor  to  take  off  the  artful  impressions 
which  have  been  made  on  their  minds  by  learned  and  experi- 
enced advocates.  The  jury  are  to  give  their  opinion  instanter  ,- 
391  ]  that  is,  before  they  separate,  eat,  or  drink.  And  under  these 
circumstances  the  most  intelligent  and  best  intendoned  men 
may  bring  in  a  verdict,  which  they  themselves  upon  cool  de- 
liberation would  wish  to  reverse. 


I 


Next  to  doing  right,  the  great  object  in  the  administratioQ 
of  public  justice  should  be  to  give  public  satisfaction.  If  the 
verdict  be  liable  to  many  objections  and  doubts  In  ihe  opinion 
of  his  couitsel,  or  even  in  the  opinion  of  by-standers,  no  party 
would  go  away  satisfied  unless  he  had  a  pros}>ect  of  reviewing 
it.  Such  doubts  would  with  him  be  decisive :  he  would  ar- 
raign the  determination  as  manifcsdy  unjust;  and  abhor  a  tri- 
bunal which  he  imagined  hod  done  him  on  injury  without  a 
possibility  of  redress. 


GuANTiNG  a  new  trial,  under  proper  regulations,  cures  «U 


^ 
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these  inconveniences,  and  at  the  same  time  preserves  entire  and 
renders  perfect  that  most  excellent  method  of  decision,  which 
is  the  glory  of  the  English  law.  A  new  trial  is  a  rehearing 
of  the  cause  before  another  jury;  but  with  as  little  prejudice 
to  either  party,  as  if  it  had  never  been  heard  before.  No  ad- 
vantage is  taken  of  the  former  verdict  on  the  one  side,  or  the 
rule  of  court  for  awarding  such  second  trial  on  the  other: 
and  the  subsequent  verdict,  lliougli  contrary  to  die  first,  im- 
ports no  tittle  of  blame  upon  the  former  jury ;  who,  had  they 
possessed  the  same  lights  and  advantages,  would,  probably, 
have  altered  their  own  opinion.  Tlie  parties  come  better  in- 
formed, the  counsel  better  prepared,  llie  law  is  more  fully 
understood,  the  judge  is  more  master  of  the  subject;  and  no- 
thinfr  is  now  tried  but  the  real  merits  of  the  case. 

A  SUFFICIENT  ground  must  however  he  laid  before  the 
court,  to  satisfy  them  that  it  is  necessary  to  justice  that  the 
cause  should  be  farther  considered.  If  the  matter  be  such,  as 
did  not  or  could  not  appear  to  the  judge  who  presided  at 
nisi  prius,  it  'is  disclosed  to  the  court  by  ajfidavif:  if  it  arises 
from  what  passed  at  the  trial,  it  is  taken  from  ihe  judge's  in- 
fonnation ;  who  usually  makes  a  special  and  minute  report  of 
tlie  evidence.  Counsel  are  heard  on  both  sides  to  impeach 
or  establisli  the  verdict,  and  the  court  give  their  reasons  at  [  392  ] 
large  why  a  new  examination  ought  or  ought  not  to  be  al- 
lowed. The  true  import  of  the  evidence  is  duly  weighed, 
false  colours  are  taken  off,  and  all  points  of  law  which  arose 
at  the  trial  are  upon  full  deliberation  clearly  explained  and 
settled. 

Nor  do  the  courts  lend  too  easy  an  ear  to  every  applica- 
tion for  a  review  of  the  former  verdict.  They  must  be  satis- 
fied, that  there  ai"e  strong  probable  grounds  to  suppose  that 
the  merits  have  not  been  fairly  and  fully  discussed,  and  that 
the  decision  is  not  agreeable  to  the  justice  and  truth  of  the 
case.  A  new  trial  is  not  granted,  where  the  value  is  too  in- 
considerable to  merit  a  second  examination.  It  is  not  granted 
upon  nice  and  formal  objections,  which  do  not  go  to  the  real 
merits.  It  is  not  granted  in  cases  of  strict  right  or  summum 
JtiSy  where  the  rigorous  exaction  of  extreme  legal  justice  is 
hardly  reconcileable  to  conscience.      Nor  is  it  granted  where 
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the  scales  of  evidence  hang  nearly  equal :  that  which  leans 
against  the  former  verdict,  ought  always  very  strongly  to  pre- 
ponderate. 

In  granting  such  farther  trial  (which  is  matter  of  sound  dis- 
cretion) the  court  has  also  an  opportunity,  which  it  seldom 
fails  to  improve,  of  supplying  those  defects  in  tiiis  mode  of 
trial  which  were  stated  in  the  preceding  chapter ;  by  laying 
the  party  applying  under  all  such  equitable  terms,  as  his  an- 
tagonist shall  desire  and  mutually  offer  to  comply  with  :  such 
as  the  discovery  of  some  facts  upon  oath ;  the  admission  of 
others,  not  intended  to  be  litigated  ;  the  production  of  deeds, 
books,  and  papers ;  the  examination  of  witnesses,  infirm  or 
going  beyond  sea ;  and  the  like.  And  the  delay  and  expense 
of  this  proceeding  are  so  small  and  trifling,  that  it  seldom 
can  be  moved  for  to  gain  time  or  to  gratify  humour.  The 
motion  must  be  made  within  the  first  four  days  of  the  next 
succeeding  term,  within  which  term  it  is  usually  heard  and 
decided.  And  it  is  worthy  obser\'ation,  how  infinitely  supe- 
rior to  all  others  the  trial  by  jury  approves  itsclfj  even  in  the 
very  mode  of  it's  revision.  In  every  other  country  of  Eu- 
rope) and  in  those  of  our  own  tribunals  which  conform  them>< 
[  993  ]  selves  to  the  process  of  the  civil  law,  the  parties  are  at  Ubertv,' 
whenever  they  please,  to  appeal  from  day  to  day  and  front 
court  to  court  upon  questions  merely  of  fact  5  which  is  a  per- 
petual source  of  obstinate  chicane,  delay,  and  expensive  litiga- 
tion". With  us  no  new  trial  is  allowed,  unless  tliere  be 
manifest  mistake,  and  the  subject-matter  be  worthy  ofinterpo- 
sitioii .  The  party  who  thinks  himself  aggrieved  may  still,  if  he 
pleases,  have  recourse  to  his  writ  of  attaint  after  judgment ; 
in  the  course  of  the  trial  be  may  demur  to  the  evidence,  or 
tender  a  bill  of  exceptions-  And,  if  the  first  is  totally  laid 
aside,  and  the  other  two  very  seldom  put  in  practice,  it  is 

•  Not  many  years  ftgo  MJ  appeal  wM  mined   in  April,  1740;    the  qucktion 

brought  to  the  house  of  lord*  from  tlie  being  only  on  the  property  in  an   oj, 

court  of  session  in  Scotlund,  in  a  cause  adjudged  to  be  of  the  value  of  Uirro 

between   Napier   and   Macfarlane.      It  guinea*.     No  pique  or  «pirit  could  have 

was  instituted  in  March,    1745;    and  made   such  a   cauie,   in   the  court    of 

(aAer  numy  interlocutory  orders  and  kiog's  bench  or  common   pleas,  hava 

■wUnci  bdow,    appaaled   from  and  loitcd  a  tenth  of  the  lime,  or  have  cott 

**bMKl  aa  far  as  Uic  course  of  proceed-  a  twentieth  part  of  the  cip«nM. 
>(«  would  admit)    wot  Qnally  drlei^ 
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because  long  experience  has  shewn,  that  a  motion  for  a  second 
trial  is  the  shortest,  cheapest,  and  most  efiFectual  cure  for  all 
imperfections  in  the  verdict;  whether  they  arise  from  the  mis- 
takes of  the  parties  themselves,  of  their  counsel  or  attornies, 
or  even  of  the  judge  or  jury.  (2) 

fa)  The  necessity  of  occasionally  granting  a  new  trial  is  exceedingly 
well  Said  dovm  in  the  text,  and  the  reader  will  sec  the  source  from  which 
the  author  has  drawn,  in  the  judgment  of  Lord  Mansfield  in  the  case  of 
Bright  V.  Eynoti^  1  Durr.393.  It  is  obvious  that  the  power  of  award- 
ing a  new  trial  can  no  where  be  lodged  so  properly  as  in  the  breast  of  the 
court,  which  has  awarded  the  first,  which  b  in  possesion  of  the  whole 
materials  of  the  cause,  and  which  ought  to  be  satisfied  in  its  conscience  as 
to  the  judgment  which  it  is  to  pronounce  in  pursuance  of  the  verdict. 
One  cannot  indeed  but  consider  this  as  one  of  the  most  wi^  and  beneficial 
of  the  many  wise  and  bcnclicial  assumptions  of  power^  which  the  judges 
have  mode  and  gradually  organised  in  the  course  of  the  long  history  of  our 
law. 

The  principle  upon  which  a  new  trial  is  granted,  is,  I  conceive,  the  same 
upon  which  any  trial  proceeds,  the  attainment  of  justice ;  and  this  there- 
fore imposes  upon  the  party  who  applies  for  it,  two  conditions;  he  must 
lay  probable  grounds  df  belief,  not  merely  that  justice  has  not  been  attained 
in  the  first,  but  that  it  may  be  by  a  contrary  verdict  in  the  second  trial. 
To  this  principle  there  seem  to  be  two  subsidiary,  proceeding  on  legal  and 
constitutional  grounds ;  the  first,  that  the  jury  is  not  to  be  interfered  with 
in  the  fair  exercise  of  its  functions;  and  the  second,  that  a  verdict  shall 
never  stand  which  proceeds  upon  an  erroneous  view  of  the  law.  These 
two  principles,  which  look  beyond  the  immediate  case  before  the 
court  into  future  and  general  consequences,  will  sometimes  induce  it  to 
grant  or  refuse  a  new  trial,  where,  so  far  as  the  parties  themselves  were 
concerned,  it  might  have  come  to  a  diflerent  determination.  Upon  all  or 
some  of  these  principles,  I  believe  it  will  be  found  that  the  various  rules 
laid  down  in  different  books  and  cases  proceed  |  and  a  very  few  instances 
will  show  how  they  work.  Thus,  if  a  witness  has  been  improperly  ad^ 
mittcd  to  prove  a  fact,  still  if,  striking  his  evidence  out,  enough  remains 
to  support  the  verdict,  the  error  was  immaterial ;  the  party  cannot  say  that 
justice  has  not  been  done,  and  therefore  is  not  entitled  to  a  new  triaL  So 
if  an  unconscionable  defence  be  set  up  against  a  just  demand,  and  the 
weight  of  evidence  be  in  favour  of  that  defence,  still  if  the  jury  presume 
against  it,  and  have  any  thing  on  which  to  ground  the  presumption,  the 
party  cannot  say  that  real  justice  would  be  attained  by  a  contrary  ver- 
dict, and  will  therefore  be  refused  a  new  trial.  Agtdn,  the  degree  of  da- 
mages which  a  party  shall  receive  for  any  injury  proved,  is  peculiarly  a 
(juestion  for  the  jury ;  and  where  the  injury  has  been  to  the  honour  or  the 
feelings,  it  is  still  more  decisively  so,  because  it  is  less  possible  to  reduce 
such  things  to  any  arbitrary  standard,  by  which  all  minds  may  measure 
them  alike.  The  court,  therefore,  will  not  ordinarily  interfere  in  such 
cases,  and  in  actiotu  for  assault,  criminal  conversation,  seduction,  &c.  it  is 
r  r  4  sddoa 
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2.  Arrests  of  judgment  arise  from  intrinsic  causes,  ap- 
pearing upon  llie  face  of  the  record.  Of  this  kind  are,  first, 
where  the  declaration  varies  totally  from  the  original  writ ;  as, 
where  the  writ  is  in  debt  or  detinue,  and  the  plaintiff  declares  in 


Beldou  that  the  amount  of  dami^cs  is  adinitted  as  a  sufficient  ground  for 
B  new  trial.  But  then,  even  here,  tlic  general  rule  is  not  an  arbitrary  one, 
and  the  bands  of  the  court  are  not  absolutely  tied;  for  if  it  sees  that  the 
jury  has  proceeded  on  manifestly  wrong  views,  or  under  corrupt  iinpret- 
(ions,  it  will  grant  another  trial  even  in  a  case  of  criminal  conversation  : 
for  the  juf}'  is  to  be  uninterrupted  only  in  the  fair  exercise  of  its  functions 
Again,  so  far  as  the  parties  arc  concerned,  where  the  sum  sought  to  be 
recovered  is  trifling,  (for  example,  under  20^,  which  is  the  limit  usutilly 
adhered  to  by  the  court,')  it  is  thought  that  the  ends  of  justice  are  better 
answered  by  standing  to  the  first  erroneous  verdict,  than  by  exposing  tlie 
parties  to  the  expense  and  delay  of  a  second  trial.  But  if  the  verdict  has 
proceeded  from  nn  erroneous  exposition  of  the  law  by  the  judge,  interests 
beyond  those  of  the  parties  become  concerned,  it  is  important  to  the  pub- 
lic that  such  an  exposition  should  not  go  down  uncorrected,  atid  it  i«  due 
to  the  court  itself,  not  to  sanction  by  a  judgment,  what  appears  manifestly 
not  to  be  the  law.  Where,  therefore,  the  application  is  made  on  the  ground 
of  a  misdirection,  the  trifling  value  of  the  sum  is  no  answer  to  it. 

It  is  stated  in  the  text,  that  the  ground  of  the  application,  if  it  ariw 
from  what  posses  at  the  trial,  is  taken'from  the  judge's  report ;  and  ccrtainTy 
so  isr  u  regwds  the  evidence,  no  method  can  be  suggested  more  decorous, 
or  proper.  But  it  will  not  be  deemed  disrespectful  in  me,  I  trust,  if  I  sug- 
gest a  doubt,  whether  the  some  mode  is  so  unobjectionable  when  the  appli- 
cation is  made  on  the  ground  of  a  misdirection.  In  the  course  of  a  summing 
up,  when  a  judge  lays  down  the  law  in  a  manner  which  dissatisfies  the 
couusel  of  either  party,  it  is  not  U5ual,  nor  would  it  be  decorous,  to  inter- 
rupt him,  or  discuss  the  point  then ;  but  the  counsel  commits  to  paper  at 
once  the  position  which  he  docs  not  assent  to ;  and  if  upon  after  exami- 
nation, he  remmns  confirmed  in  his  dissent,  he  makes  his  application  in  the 
folJowing  term  for  a  new  trial.  The  judge  often  makes  no  note  of  his  own 
summing  up  at  the  time  in.  the  press  of  business,  his  attention  lieing  imme- 
diately calle<i  to  the  nest  cause ;  or  if  he  docs,  it  must  frequently  happen 
that,  all  (iiat  he  has  said,  will  not  occur  to  him.  In  cither  case  it  may  be 
very  painful,  on  many  accounts,  to  the  judge  himself,  and  never  con  be 
satisfactory  to  the  party,  that  the  decision  of  the  court  should  turn  u|ion 
his  re[Jort — the  question  is  not  between  his  notes  and  the  counsel's  notes, 
but  between  his  recollection,  and  notes  taken  at  the  moment.  Certain  it'' 
is,  that  public  satisfaction  is  not  always  given  in  this  way,  when  not  the 
slightest  imputation  is  intended  to  be  thrown  on  the  intention*  of  the  judge 
who  reports;  and  I  would  venture  to  suggest  whether  more  mighi  not  be 
given,  and  the  learned  judges  be  relieved  from  a  painful  JifEcutty,  if  it  were 
nindc  the  duty  of  the  associate,  or  some  competent  officer,  to  nmke  a  mi- 
nute of  the  direction  of  the  judge;  (his  minute  might  l>e  immediately 
handed  to  him  even  before  the  deliberation  of  the  jury ;  if  he  found  therein 
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at!  action  on  the  case  for  [the  breach  of]  an  amtmpsit .-  for,  the 
original  writ  out  of  chancery  being  the  foundation  and  warrant 
of  the  whole  proceedings  in  tlte  common  pleas,  if  the  decla- 
ration does  not  pursue  tiie  nature  of  the  writ,  the  court's  au- 
tliority  totally  fails.]  (3)  Also,  secondly,  where  the  verdict 
materially  diifers  from  the  pleadings  ami  issue  thereon ;  as  if, 
in  an  action  for  words,  it  is  laid  in  the  declaration  that  the 
defendant  said,  "  the  plaintifF  is  a  bankrupt ;"  and  the  verdict 
finds  specially  that  he  said,  "  the  plaintifF  tc//^  be  a  bankrupt." 
Or,  thirdly,  if  the  case  laid  in  the  declaration  is  not  sufficient 
in  point  of  law  to  found  an  action  upon.  And  this  is  an  in- 
variable rule  with  regard  to  arrests  of  judgment  upon  matter  [  39t  ]] 
of  law,  *'  that  whatever  is  alleged  in  arrest  of  juiJgment  must 
"  be  such  matter,  as  would  upon  demurrer  have  been  sufiEi- 
"  cient  to  overturn  the  action  or  pica."  As  if,  on  an  action 
for  slander  in  calHng  the  plaintiff  a  Jew,  the  dcfeudaut  denies 
the  words,  and  issue  is  joined  thereon ;  now,  if  a  verdict  be 
found  for  the  plaintiff,  that  the  words  were  actually  spoken, 
whereby  the  fact  is  established,  still  the  defendant  may  move 
in  arrest  of  judgment,  that  to  call  a  man  a  Jew  is  not  action- 
able :  and,  if  the  court  be  of  that  opinion,  the  judgment  shall 
be  arrested,  and  never  entered  for  the  plaintiff.  But  the  rule 
will  not  hold  c  converso,  "  that   every   thing    that    may  be 

any  error,  he  might  correct  it  at  once,  but  if  he  approred  of  it,  it  would 
remain  \o  he  appealed  to,  whenever  the  direction  should  be  brought  in 
ijuestion  thereafter. 

Where  the  new  trial  is  granted,  the  costs  of  the  former  are  generally  a 
matter  of  consideration,  and  live  payment  of  them  is  or  is  not  a  condition 
imposed  according  to  the  circurastanceu.  U|M)n  this  suhject  I  cannot  do 
better  than  refer  the  student  to  Mr.Tidd's  Practice,  p.  !)i:l.  7th  edit.  The 
gencml  rule  seems  to  be,  that  if  the  new  trial  is  granted  for  ihe  mi»direc- 
tion  of  the  judge,  or  the  misbehaviour  of  the  jury,  the  payment  of  costs  is 
not  visually  imposed  as  a  condition,  but  thnt  it  is,  where  the  new  trial  is  for 
the  mere  error  of  the  jurj'. 

(i)  By  the  21  J.  1.  c.  13.,  any  variance  in  form  only  between  the  original 
writ  and  declaration,  is  aided  after  verdict  ;  and  by  the  5  G.  1.  c.  13.,  it  is 
enacted,  iJiat  after  verdict,  the  judgment  shall  not  be  staid  or  reversed  for 
nny  defect  in  form  or  substance  in  any  hill,  writ  original  or  judicial,  or  for 
any  variance  in  such  w  rits  from  the  declaration  or  other  proceedings.  In- 
de|>endcntly  of  these  statutes,  it  is  not  easy  to  sec  how  the  defendant  could 
have  availed  himself  of  any  variance  between  the  writ  and  declaration  after 
verdict,  or  any  interlocutory  judgment,  for  it  was  Hicntoo  lute  for  him  to 
pray  oyer  of  the  writ,  and  exj)Ose  the  variance. 
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not  plead  tint  kk  cattle  were  Inntf  and  aaolaii/ od  1 
Otaai^  edker  of  tiieae  defects  nugbt  be  good  cause  to  demur 
to  the  dedaratkm  or  plea,  jet  if  the  adverse  party  otnits  to 
lake  aduintagr  of  ladi  obmwo  in  due  time,  but  takes  issae, 
a  ver&t  agunat  luni,  these  exoeptioos  cannot  after 
vodict  be  mored  in  arrest  of  judgment.  For  the  rerdict 
certains  those  Sacts,  which  before  from  the  inaccuracy  of  the 
p**i^'"g«  might  be  dubious ;  since  the  law  will  not  suppose, 
that  a  jory  nndo'  the  inspection  of  a  judge,  would  find  s  ver- 
dict for  the  plaintiff  or  defendant,  unless  he  had  proved  those 
circumstances,  without  which  his  general  allegation  is  defec- 
tive''. (4)  Exceptions,  therefore,  that  are  moved  in  arrest  of 
judgment,  must  be  much  more  material  and  glaring  than  such 

•  Cv^  389.  *  Cro.  Jk.  44.  »  1  Mod.  SJS. 


(4)  It  b  correctly  otMerved,  upott  tbis  passage,  that  tbougb  Sir  W.  Bbck- 
ttone  ha«  ttated  with  correctness,  the  principle  upoQ  which  defects  are 
aided  by  a  verdict  at  common  law,  yet  bu  two  exaaiple»  arc  iiutaaces  of 
defect*  aided  after  verdict  by  the  statutes  of  jeofails  (see  post,40B.)  Slen~ 
net  V.  J7og^,  1  Saund.  228.  n.  (1 ).  In  the  first  case,  the  t7eq>ast  was  all<^ed 
to  have  been  committed  on  a  day  not  yet  come;  this  was  dearly  no  omission 
of  any  cb-cumstance  necessary  in  the  proof^  but  a  formal  mistatement :  so 
•gain,  where  the  party  stated  a  prescriptive  right  of  common,  but  neglected 
to  bring  his  case  formally^within  it  by  averring  tlie  Ie%'Bncy  and  couchancy  of 
the  cattle,  which  was  one  condition  of  the  prescription,  the  issue  being  taken 
on  the  prescription  itself,  no  proof  was  necessary  that  the  particular  cattle 
were  levant  and  couchant  in  Tact ;  the  omission  of  that  hct  therefore  was 
not  the  onitssion  of  a  circumstance  necessarj'  in  the  proof;  in  other  words, 
the  verdict  in  neither  case  raises  a  presumption  that  the  fact  omitted  was 
proved  to  the  Jury.  But  an  instiince  in  point  may  be  put  thus :  if  a  man 
states  the  grant  of  a  reversion,  which  can  only  be  conveyed  by  deed, 
without  alleging  it  to  have  been  by  dec<I,  here  if  the  fact  of  the  grant  be 
put  in  issvie,  and  found  by  the  jury,  the  verdict  cures  the  omission,  for 
without  proof  of  the  deed,  the  presumption  is  that  it  could  not  huvi 
been  so  fuund. 
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as  will  maintain  a  demurrer  ;  or,  in  other  words,  many  inac- 
curacies and  omissions,  which  would  be  fatal,  if  early  ob- 
served, are  cured  by  a  subsequent  \''erdict,  and  not  suffered, 
in  ihe  last  stage  of  a  cause,  to  unravel  the  whole  proceedings. 
But  if  the  thing  omitted  be  essential  to  the  action  or  defence, 
as,  il'  the  plaintiff  does  not  merely  state  his  title  in  a  defective  [  395  3 
manner,  but  sets  forth  a  title  that  is  totally  defective  in  iti>elP; 
or  if  to  an  action  of  debt  the  defendant  pleads  not  g»iffy 
instead  o(  nit  debet^f  these  cannot  be  cured  by  a  verdict  for 
the  plaintiff  in  the  first  case,  or  for  the  defendant  in  the  second* 

If,  by  the  misconduct  or  inadvertence  of  the  pleaders,  the 
issue  be  joined  on  a  fact  totally  immaterial,  or  insufficient  to 
determine  the  right,  so  that  the  court  upon  the  finding  can- 
not know  for  whom  judgment  ought  to  be  given ;  as  if,  in  an 
action  on  the  case  in  assumpsii  against  an  executor,  he  pleads 
that  he  himself  (instead  of  the  testator)  made  no  such  pro- 
mise ^ :  or  if,  in  an  action  of  debt  on  bond  conditioned  to  pay 
money  on  or  before  a  certain  day,  the  defendant  pleads  pay- 
ment on  tlie  day"^;  (which  issue,  if  found  for  the  plaintifl^ 
would  be  Inconclusive,  as  the  money  might  have  been  paid 
before s)  in  these  cases  the  court  wdi  after  verdict  award  a 
repleader,  quod  partes  replacitent ;  unless  it  appears  from  the 
whole  record  that  nothing  material  can  possibly  be  pleaded 
in  any  shape  whatsoever,  and  then  a  repleader  would  be  fruit* 
leas ''.  And,  whenever  a  repleader  is  granted,  the  pleadings 
must  begin  de  novo  at  that  stage  of  them,  whetlier  it  be  the  plea, 
replication,  or  rejoinder,  &c.  wherein  there  appears  to  have 
been  the  first  defect,  or  deviation  from  the  regidar  course '.  (5) 

If  judgment  is  not  by  some  of  tliese  means  arrested  witliin 
the  first  four  days  of  tlie  next  term  afler  the  trial,  it  is  then  to 

■  S«lk.  3«5.  <  Stra.  994. 

'  Cro.  Elix,  778.  <•  1  Burr.  301,  30S. 

''  S  Ventr.  190.  '    Raym-  458.     Sdk.  579. 

(5)  A  repleader  it  never  granted  in  favour  of  the  person  who  made  the 
first  fault  in  the  pleading,  Douglas,  396.  j  nor  are  any  cost*  allowed, 
a  Ventr.  196.,  fur  the  party  who  applies  for  it  ought  not  to  have  over- 
looked the  fault,  and  proceeded  to  trial ;  by  doing  so,  he  has  contributed 
to  the  cotts. 
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be  entered  on  llie  roll  or  record.  Judgments  are  the  sen- 
tence of  the  law,  pronounced  by  the  court  upon  the  matter 
contained  in  tlie  record ;  nnd  are  of  four  sorts.  First,  where 
the  facts  are  confessed  by  the  parties,  and  the  law  deternihied 
by  the  court ;  as  in  case  of  judgment  upon  demurrer:  secondlj-, 
where  the  law-  is  admitted  by  the  parties,  and  the  facts  dis- 
puted; as  in  case  of  judgment  on  a  verdict:  thirdly,  where 
^  396  ]  both  the  fact  and  the  law  arising  thereon  are  admitted  by  the 
defendant?  which  is  the  case  of  judgments  by  confession  or 
default:  or,  lastly,  where  the  piaintiif'is  convinced  that  either 
fact,  or  law,  or  both,  are  insufficient  to  support  his  action, 
and  therefore  abandons  or  withdraws  his  prosecution ;  which 
is  the  case  in  judgments  upon  a  nonsuit  or  retraxit. 

The  judgment,  though  pronounced  or  awarded  by  the 
judges,  is  not  their  determination  or  sentence,  but  tlie  de- 
termination and  sentence  of  the  law.  It  is  the  conclusion  that 
•  naturally  and  regularly  follows  from  the  premises  of  law  and 
fact,  which  stand  thus  :  against  him,  who  hath  rode  over  my 
corn,  I  may  recover  damages  by  law :  but  A  bath  rode  over 
my  corn^  therefore  I  shall  recover  damages  against  A.  If 
the  major  projjosition  be  denied,  this  is  a  denuirror  in  law : 
if  the  minor,  it  is  then  an  issue  of  fact :  but  if  both  be  con- 
fessed (or  determined)  to  be  right,,  the  conclusion  or  judg- 
ment of  the  court  cannot  but  follow.  Which  judgment  or 
conclusion  depends  not  therefore  on  the  arbitrary  caprice  of 
the  judge,  but  on  the  settled  and  invariable  principles  of  jus- 
tice. The  judgment,  in  short,  is  the  remedy  prescribed  by  law 
for  the  redress  of  injuries ;  and  the  suit  or  action  is  the  vehi- 
cle or  means  of  administering  it.  What  that  remedy  may  be, 
is  indeed  the  result  of  deliberation  and  study  to  point  out, 
and  therefore  the  style  of  the  judgment  is,  not  diat  it  is  de- 
creed or  resolved  by  the  court,  for  then  the  judgment  might 
appear  to  be  their  own ;  but,  "  it  is  considered,"  consideratum 
est  per  curiam,  that  the  plaintilF  do  recover  his  damages,  his 
debt,  his  possession,  and  the  like  :  which  implies  that  the  judg- 
ment is  none  of  their  own  ;  but  the  act  of  law,  pronounced  and 
declared  by  the  court,  after  due  deliberation  nnd  in(fuiry. 

All  Uiesc  species  of  judgments  are  either  intniocutory  or 
final.     In/erlocutoiy  judgments  are  sucli  aa  are  given  in  the 
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middle  of  a  cause,  upon  some  plea,  proceeding  or  default, 
which  is  only  intermediate,  and  does  not  finally  determine  or 
complete  the  suit.  Of  this  nature  are  all  judgments  for  the 
plaintiff"  upon  pleas  in  abatement  of  the  suit  or  action :  in 
which  it  is  considered  by  the  court,  that  the  defendant  do  [  397  ] 
answer  over,  respondeat  oitsta':  that  is,  put  in  a  more  sub- 
stantial plea  ^  It  is  easy  to  observe,  that  the  judgment  here 
given  is  not  final,  but  merely  interlocutory;  for  there  are 
atlenvards  farther  proceedings  to  be  had,  when  the  defendant 
hath  put  in  a  better  answer. 

But  the  interlocutory  judgments,  most  usually  spoken  of^ 
are  those  incomplete  judgments,  whereby  the  rig/it  of  the 
plaintiff"  is  indeed  established,  but  the  quantum  of  damages 
sustained  by  him  is  not  ascertained :  which  is  a  matter  that 
cannot  be  done  without  the  intervention  of  a  jury-  As  by 
the  old  Gothic  constitution  the  cause  was  not  completely 
finished,  till  the  nenibda  or  jurors  were  called  in  "  ad  exeai- 
"  tionem  dca-etorum  Judicii,  ad  acstimaiionem  preiii,  damm\ 
"  liuri,  Sfc,  * "  This  can  only  happen  where  the  plaintiff* 
recovers ;  for,  when  judgment  is  given  for  the  defendant,  it  is 
always  complete  as  well  as  final.  And  tliis  happens,  in  the 
first  place,  where  the  defendant  suffers  judgment  to  go  against 
him  by  default,  or  nihil  dint;  as  if  he  puts  in  no  plea  at  all 
to  the  plaintiff's  declaration:  by  confession  or  cogtioi'it  actio- 
nem^ where  he  acknowledges  the  plaintiff's  demand  to  be  just : 
or  by  now  sum  infontiatus^  when  the  defendant's  attorney  de- 
clares he  has  no  instructions  to  say  any  thing  in  answer  to 
the  plaintiiT,  or  in  defence  of  his  client ;  which  is  a  species  of 
judgment  by  default.  If  these,  or  any  of  them,  happen  in 
actions  where  the  specific  tiling  sued  for  is  recovered,  as  in 
actions  of  debt  for  a  sum  certain,  the  judgment  is  absolutely 
complete.  And  tlierefore  it  is  very  usual,  in  order  to  strengthen 
a  creditor's  security,  for  the  debtor  to  execute  a  warrant  of 
attorney  to  some  attorney  named  by  tlie  creditor,  empower- 
ing him  to  confess  a  judgment  by  eitlier  of  the  ways  just  now 
mentioned  (by  nihil  dicit,  cognovit  actionem,  or  non  sum  infor- 
matus)  iii  an  action  of  debt  to  be  brought  by  the  creditor 
ngainst  the  debtor  for  the  specific  sum  due  :  which  judgment, 

'  3  SauQd.  30.  •  Stiernhiook,  dtjure  Goth.  1.1.  c.  4. 
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when  confessed,  is  absolutely  complete  and  binding;  provided 
the  same  (as  is  also  required  in  all  other  judgments)  be  regu- 
larly docquettedy  that  is,  abstracted  and  enteretl  in  a  book, 
[  398  ]  according  to  the  directions  of  statute  4&5W.&M.  c.  20. 
But,  where  damages  are  to  be  recovered,  a  jury  must  be  called 
in  to  assess  them  ;  unless  the  defendant,  to  save  charges,  will 
confess  the  whole  damages  laid  in  the  declaration  :  otherwise 
the  entry  of  the  judgment  is,  "  that  the  plaintiff  ought  to 
"  -recover  his  damages,  (indefinitely,)  but  because  the  court 
*'  know  not  what  damages  the  said  plaintiff  hath  sustained, 
"  therefore  tJie  sheriff  is  commanded,  that  by  the  oaths  of 
*'  twelve  honest  and  lawful  men  he  inquire  into  the  said 
"  damages,  and  return  such  inquisition  into  court."  This 
process  is  called  a  ivrit  of  inquirt/:  in  the  execution  of  which 
the  sheriff  sits  as  judge,  and  tries  by  a  jury,  subject  to  nearly 
the  same  law  and  conditions  as  the  trial  by  jui-y  at  nisi  print, 
what  damages  the  plaintiff  hath  really  sustained  ;  and  when 
their  verdict  is  given,  which  must  assess  some  damages,  the 
sheriff  returns  the  inquisition,  which  is  entered  upon  the  roll 
in  manner  of  a  postea ;  and  thereupon  it  is  considei'ed,  that 
the  plaintiff  do  recover  the  exact  sum  of  the  dxmiages  so  as- 
sessed. In  like  manner,  when  a  damurrer  is  determined  for 
the  plaintiff  upon  an  action  wlieretn  damages  are  recovered, 
the  judgment  is  also  incomplete,  witliout  the  aid  of  a  writ  of 
inquiry.  (6) 


(€)  With  respect  to  awarding  a  writ  of  inqum*,  the  court  will  look 
through  the  funn  of  action  to  sec  whether  substantiully,  such  an  inquiry  is 
necessarj' ;  if  it  be,  though  the  form  of  action  be  debt  for  a  stun  certain, 
yet  ihey  will  aM-ard  it ;  and  if  it  be  not,  though  the  form  be  auumptit  for 
unliquidated  damages,  they  will  not  put  the  parties  to  the  unnecessary 
delay  and  expense :  thus,  if  debt  be  brought  for  foreigTi  money,  or  for  the 
uie  and  occupation  of  lands,  though  in  form  the  plaintiff  demands  a  tuzn 
certain,  yet  as  be  need  not  prove  that  preciie  gum,  they  will  in  case  of 
judgment  by  defauk,  direct  the  sheriff  (to  inquire  what  it  the  sum  really 
due.  On  the  other  hand^  where,  by  the  form  of  action  the  phiintilT  de- 
mands general  damages,  as  when  he  sues  in  assumpsit  on  a  bill  of  ejccban^, 
or  promissory  note,  or  in  covenant  for  rent,  and  the  defendant  suffers 
jmlgment  by  default,  as  these  are  mere  matters  of  figures,  which  the  offi- 
cers of  the  court  can  calculate  as  well  as  a  Jur)',  it  •«  a  common  practice  to 
order  them  to  be  referred  to  one  oi  them,  and  judgment  is  entered  upon 
their  report. 


i 
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Final  judgments  are  such  as  at  once  put  an  end  to  the 
action,  by  declaring  that  the  plaintiff  has  either  entitled  him- 
self, or  has  not,  to  recover  the  remedy  he  sues  for.  In 
which  case,  if  the  judgment  be  for  the  plaintiff,  it  is  also  con- 
sidered that  the  defendant  be  either  amerced,  for  his  wilful 
delay  of  justice  in  not  immediately  obeying  the  king's  writ 
by  rendering  the  plaintiff  his  due  ^  ;  or  be  taken  up,  atpiatWj 
till  he  pays  a  fine  to  the  king  for  the  public  misdemesnor 
which  is  coupled  with  the  private  injury,  in  all  cases  of  force*, 
of  falsehood  tn  denying  his  own  deed  %  or  unjustly  claiming 
property  in  replevin,  or  of  contempt  by  disobeying  the  com- 
mand of  the  king's  writ  or  the  express  prohibition  of  any 
statute'.  But  now  in  case  of  trespass,  ejectment,  assault, 
and  false  imprisonment,  it  is  provided  by  the  statute  5  &  6  W. 
&M.  c.  12.  that  no  writ  o£  capias  shall  issue  for  this  fine,  [  399  ] 
nor  any  fine  be  paid ;  but  the  plaintiff  shall  pay  6s.  8d.  to 
tJje  proper  officer,  and  be  allowed  it  against  the  defendant 
among  his  other  costs.  And  therefore  upon  such  judgments 
in  the  common  picas  tliey  used  to  enter  that  the  fine  was 
remitted,  and  now  in  both  courts  tliey  take  no  notice  of  any 
fine  or  capias  at  all  ™.  But  if  judgment  be  for  the  defendant, 
then  m  case  of  fraud  and  deceit  to  the  court,  or  malicious  or 
Texattous  suits,  the  plaintiff  may  also  be  fined  " ;  but  in  most 
cases  it  is  only  considered,  that  he  and  his  pledges  of  pro- 
secuting be  (nominally)  amerced  for  his  false  claim,  pro  /also 
clamore  siio,  and  that  the  defendant  may  go  thereof  without 

"  8  Rep.  40.  61.  60.    1  Roll.  Abr.  819.  lill.  Entr.  379. 

'  6  Rep.  59.  11  Rep.  43.  S  Mod.     C.B.  BU.    4  Ann.rof.  430. 
885.  Sec  Append.  No.  II.  (4.  *  8  Rep.€0. 

k  F.N.fi.lSl.  Co.  Liu.  131.  8Rep.       >"  SaJk.  54.     Carth.  39a 

"  8  Rep.  59,  60. 


In  one  important  case  the  legislature  Interfered  most  beneficially  by  the 
8&9\V,  3.  c.  11.  Where  a  bond  was  given  to  secure  the  performance  of 
covenants,  a  ungle  breach  wns  at  law  a  furfeiture  ot  the  whole  penalty. 
But  by  the  statute  last  mentioned,  the  hardship  which  pressed  upon  botA 
parties  in  consequence  of  diis,  is  removed  :  the  plaintiff  is  allowed  still  to 
enter  up  bis  judgment  for  the  whole  penalty,  which  stands  as  a  security 
against  future  breaches;  but  he  is  for  tl»c  present  compelled  to  assign  all 
the  cxbtlng  breaches  of  which  he  complains,  the  damages  accruing  from 
them  are  assessed,  and  upon  payment  of  them  execution  it  stayed  upon  the 
judgment  entered  up. 
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a  day,  eai  inde  sine  die,  that  is,  without  any  fkrther  continu- 
ance or  adjournment;  the  king's  writ,  commanding  his  at- 
tendance, being  now  fully  satisfied,  and  his  innocence  publicly 
cleared  ".(7) 


Thus  much  for  judgments  :  to  which  costs  are  a  necessary 
appendage;  it  being  now  as  well  the  maxim  of  ours  as  of  tlie 
civil  law,  that  *'  xrictus  victori  in  crpensis  condemnandus  est  *  .-** 
though  the  common  law  did  not  professedly  allow  any,  the 
amercement  of  the  vanquishetJ  party  being  his  only  punish- 
ment. The  first  statute  which  gave  costs,  eo  nomine^  to  the 
demandant  in  a  real  action  was  the  statute  of  Gloucester, 
6 Ed. I.  c.  I.,  as  did  the  statute  of  Marlbridge,  52 Hen. II I. 
C.6.,  to  the  defendant  in  one  particular  case,  relative  to  ward- 
ship in  chivalry  ;  though  in  reaJit\'  costs  were  alwaj's  consi- 
dered and  included  in  i\\e  quantum  of  damages,  in  such  actions 
where  damages  are  given ;  and,  even  now,  costs  for  the  plain- 
tiff are  always  entered  on  the.  roll  as  increase  of  damages  by 
the  court ''.  But,  because  those  damages  were  frequently  in- 
adequate to  the  plaintiff's  expenses,  the  statute  of  Gloucester 
orders  costs  to  be  also  added ;  and  farther  directs,  that  the 
same  rule  shall  hold  place  in  ail  cases  where  the  party  is  to 


"  Append.  No,  III.  %G. 
'  Cod.Z.  I.  13. 


Append.  No.  II.  i 4- 


(7)  At  common  law  the  death  of  cither  party  before  signing  final  judg- 
ment, put  an  end  to  ihc  suit,  though  after  verdict,  unless  the  death  was  in 
the  vacation  after  any  tenn  in  which  the  plaintifTlind  been  entitled  to  enter 
up  judgment,  tm  which  case  he  might  still  enter  it  up  by  an  equitable  fiction 
a»  of  that  preceding  term  :  hut  now  by  the  17C.  "i.  en.  where  cither  party 
dies  between  verdict  and  judgment,  it  may  still  be  entered  up  at  any  time 
within  two  terms  after  the  verdict.  And  by  8  &9W.  3.  c.  11.  a  provision 
it  made  hr  the  case  of  either  party  dying  between  interlocutorj-  tmd  fitinl 
judgment  in  any  action,  wliich  might  have  been  originally  maintained 
agftimt  the  personal  representative ;  as  well  oi  for  thai  of  one  or  more 
pluintilTs  or  defendants  of  a  greater  number  dying  between  the  same  periods 
in  any  action,  the  cause  of  which  would  by  law  survive  to  or  against  the  sur- 
viving pbiiitiffs  or  defendants.  Where,  however,  the  deloj  hu  been  occa- 
sioned by  the  time  taken  for  arguing  and  deciding  a  special  verdict,  a 
motion  in  arrest  of  judgment,  or  any  thing  of  that  sort,  »nd  either  party 
dies  during  that  interval,  however  long,  judgment  may  be  entered  up  at 
common  law,  for  the  delay  which  arises  from  the  act  of  the  court  must 
not  turn  (o  the  prejudice  of  die  suitors.    See  Tidd,  940. 
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recover  dannxges.  And  therefore  in  such  actions  where  no 
damages  were  then  recoverable  (iis  in  qtiarc  mpedit^  in  which 
damages  were  not  given  till  the  statute  of  Westm.  2.13  Edw.  I.)  [  4-00  ] 
no  costs  axa  now  a! lowed  "^ ;  unless  they  have  been  expressly 
given  by  some  subsequent  .statute.  (8)  The  statute  3  Hen.  VII. 
c.  10.  was  the  Bi'st  wliich  allowed  any  costs  on  a  writ  of  error. 
But  no  costs  were  allowed  the  drfenifanf  in  any  shape,  till  the 
statutes  23  Hen.  VIII.  c.  15.  iJac.L  c.'J.  8&y  W.  III.  c.  1 1, 
and  4>&5  Ann.  c.  lf>.  which  very  ejjuiiiibly  gave  the  defendant, 
it' he  prevailed,  (he  same  costs  as  the  plaintifF  would  have  hud, 
in  case  he  liad  recovered.  These  costs  on  botli  sides  are 
taxed  and  moderated  by  tho  prothonotary,  or  other  proper 
officer  of  the  court. 

The  king  (and  any  person  suing  to  his  use*)  shall  neither 
pay  nor  receive  costs ;  for,  besides  that  he  is  not  included 
under  the  general  words  of  these  statutes,  as  it  is  his  prero- 
gative not  lo  pay  them  to  a  subject,  so  it  is  beneath  his  dignity 
to  receive  them.  (9)    And  it  seems  reasonable  to  suppose,  that 

'lORep.llfi.  •  Stat.  S4Hen.VIIL  c.S. 


(b)  But  the  statute  of  Gloucester  extends  to  give  costs  where  damages  are 
given  to  any  detimiultint  or  pUiiilitf  in  any  action  by  any  fitivtutc  made  after 
that  parliament,  'J  Inst.  289.  The  distinction  now  adopted,  seems  to  be  this, 
that  where  u  psirty  sustjiins  damage,  and  has  a  rinht  tif  action  Bt  eornmon 
law,  he  is  within  the  licnefit  of  ihe  statute  of  CJioucestcr,  though  a  Inter 
statute  giving  a  new  remedy  with  damages  is  silent  as  to  costs,  and  lie 
pursues  that  new  remedy.  On  the  contrary,  where  the  modern  statute 
gives  uot  merely  the  new  remetly,  but  the  right  of  action,  with  damages, 
and  is  silent  as  to  costs,  none  are  recoverable.  CrcttwHl  v.  Houghton, 
6T.  R.359. 

(S)  This  is  stated  too  generally  as  to  the  receiving  costs ;  for  by  the 
33H.8.  C..59.,  the  king  recovers  costs  as  "other  common  persons"  in 
actions  of  debt  upon  specialties  made  to  himself,  or  any  one  to  his  use. 
And  in  etiuity,  the  attorney  general  constantly  receives  costs,  where  he  is 
made  a  defendlant  in  respect  of  legacies  given  to  charities,  and  even  where 
he  is  made  a  defendant  in  respect  of  the  immediate  riphts  of  the  crown  in 
cases  of  intestacy.  In  the  case  of  the  AHorney  Gciunal  v.  Earl  of  Ashbum- 
ham,  which  was  a  proceeding  under  the  59G.3.  c.91.  (see  p. 428.  n.  (.3)j) 
and  there  was  no  relator  liable  lo  pay  costs  to  the  defendant,  the  attorney 
general  was  still  decreed  his  costs.  1  S.&  S.-TD-I.  The  principle  therefore 
on  which  the  general  rule  rests,  should  seem  to  be  that  costs  eo  nomine 
VOL.   Ill,  &  O 
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tlie  queen-consort  participates  of  the  same  privilege ;  for 
in  actions  brought  by  her,  she  was  not,  at  the  common  lawy^ 
obliged  to  find  pledge's  of  prosecution,  nor  could  be  amerceil 
in  case  there  was  jiidgment  against  her  *.  In  two  other  cases 
an  exemption  also  lies  from  paying  costs.  Executors  and  ad- 
ministrators, when  suing  in  the  right  of  the  deceased,  shall 
pay  none  "  :  for  the  statute  23  Hen.  VIII.  c.  15.  doth  not  give 
costs  to  defendants,  unless  where  t!ie  action  supposeth  the 
contract  to  be  made  with,  or  the  wrong  to  be  done  to,  the 
plaintifF  himself.  And  paupei's,  that  is,  such  as  will  swear 
theinselves  not  worth  five  pounds,  are,  by  statute  1 1  Ileu.VII. 
c.  12.,  to  harve  original  writs  and  sid>poc7ias  gratis,  and  counsel 
and  attorney  assigned  them  witliout  fee;  and  are  excuse<lj 
from  paying  costs,  when  plaintiffs,  by  the  statute  23  Hen.VIII. 
c.  15,  but  shall  suffer  other  punishment  at  the  discretion  of 
the  judges.  And  it  was  formerly  usual  to  give  such  paupers, 
if  nonsuitetl,  their  election  either  to  be  whipped  or  pay  the 
costs  * :  though  tliat  practice  is  now  disused ".  It  seemsl 
[  401  ]  however  agreed,  that  a  pauper  may  recover  costs,  though  he 
pays  none ;  for  the  counsel  and  clerks  are  bound  to  give  their 
labour  to  him,  but  not  to  his  antagonist''.  (10)  To  prevent 
also  trifling  and  malicious  actions,  for  words,  for  assault  and 
batter)',  and  for  trespass,  it  is  enacted  by  statutes  43  Eliz. 
c.  6,  21  Jac.  I.  c.  16.,  and  22  &  23  Car.  II.  c.  9.  $  136.  that, 
where  the  jury  who  try  any  of  these  actions  shall  give  lc-s»i 
damages  than  40s.  the  plaintiff  shall  be  allowed  no  more  costs 
than  damages,  unless  the  judge  before  whom  the  cause  is 
tried  shall  certify  under  his  hand  on  the  back  of  the  record, 
that  an  actual  battery  (and  not  an  assault  only)  was  proved^ 


Co.  Litt.  133. 

Cro.  J»c.  229.     1  Vcntr,  92. 
'  1  Sid.  361.     7  Mod.  114. 


'  Salk.  506. 

y  I  Equ.  Ci«,«br.  125. 


were  unknown  to  the  common  law ;  aud  that  the  stntutc  of  Gloucester 
does  not  extend  to  the  king ;  if  it  hud  depended  oo  the  king's  digoil/  it 
would  have  equally  (ipfilicii  to  the  courts  of  equity. 

(10)  In  this  atse  tlie  pauper  will  only  rcco\or  a*  co»t*  what  he  it  really 
out  of  pocket,  not  such  sums  a.s  in  uu  ordinary  suit  a  (X^minon  plaiutiti* 
uuiulii  have  been;  and  llicrefore^  in  n  ease  iu  njuity  tliu  plaintiA'and  soii- 
citor  were  directed  to  make  oath  what  they  liad  paid,  or  were  to  puy ;  and 
vrere  allowed  those  sums  only.    l^iuUock  on  Costs,  p.S28.  sdeitit. 
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or  that  in  trespass  the  freehold  or  title  of  the  land  came 
chiefly  In  question.  ( 1 1 )  Also  by  stAtiite  4  &  S  W.  &  M. 
c.  23.  and  8  &  9  W.  III.  c.  11.  if  the  trespass  were  committed 
in  hunting  or  sporting  by  an  inferior  tradesman,  or  if  it  ap- 
pear to  Ix"  wilfully  and  maliciously  committed,  the  plaintiff 
shall  have  full  costs  \  though  liis  damages,  as  assessed  by  tlie 
jury,  amount  to  less  than  405'. 

*  Seepftg.  SI4,215. 


(ll)  The  account  given  of  the  "tJEliz.  c.6.  is  not  quite  correct.  That 
statute  ts  not  confined  to  tke  causes  of  action  specified  in  the  text,  (indeed 
it  specifically  excludes  one  of  thcra,  battery,)  but  extends  generally  lo  all  per- 
sonal aclLonii;  and  its  object  was  to  confine  suits  for  trifling  mftttcrs  to  inferior 
courts.  It  does  not  require  a  certifirate  to  give  full  costs,  but  to  take  them 
away  ;  and  it  was  the  unwiltingness  of  the  judges  to  interpose  under  this 
statute,  which  induced  the  legislature  to  pass  the  statutes  of  James  and 
Chnrles  upon  a  diflerent  system,  these  last  restraining  gmfrntfy  the  costs  in 
certain  cases  unless  the  judge  by  his  certificate  deemed  it  proper  to  grant 
them.  Indeed  there  seems  to  have  been  generally  a  ditfbrence  of  opinion 
between  the  legi.dature  and  the  bench  on  thu  subject :  the  former  display- 
ing an  anxiety  to  confine  litigation  for  trifling  interests  to  lower  and  less 
expensive  courts;  the  latter  careful  that  the  subject  should  not  be  too 
strongly  deterred  from  having  his  claims  determined  in  those  courts  to  which 
he  has  a  strict  constitutional  right  of  access,  and  the  decisions  of  which 
after  all  are  generally  found  to  be  the  most  satisfactory.  Thus  the  wordf 
of  the  statute  of  C.2. are  "all  actions  of  trespass,  assault  and  battery, 
and  other  pertonal  actions,  wherein  the  judge  at  the  trial  shall  not  find  and 
certify  under  his  hand  on  the  record,  that  an  assault  and  battery  was 
proved,  or  that  the  freehold  or  title  of  the  land  mentioned  in  the  declar- 
ation was  chiefly  in  question."  It  can  scarcely  be  doubted  that  the 
intention  of  the  legislature  was  to  restrain  costs  generally  with  qualifi- 
cations in  two  particular  cases,  but  with  the  exception  of  one  or  two 
early  decisions  which  adopted  this  view  of  the  statute,  the  uniform  con- 
slrviction  lias  been  that  it  extends  only  to  these  two  cases,  because  the 
qualifications  can  opply  only  to  them.  So  that  a  large  class  of  actions  of 
trespass,  and  the  words  "  other  persona]  actions"  are  effectually  struck 
out  of  the  statute.     See  Mullock  on  Costs,  pp.  35.  39.     Tidd,  975, 

It  is  usual  to  guard  the  local  jurisdictions,  which  are  treated  by  act  of 
parliament,  with  provisions  restraining  the  costs,  where  an  action  which 
might  have  been  brought  in  them  is  commenced  in  «  superior  court ;  of 
these  there  are  many  in  the  statute  book.     See  Tidd,  970, 

The  general  principle  of  preventing  litigation  by  denying  costs  has  by  a 
late  statute  been  extended  to  the  inferior  courbi,  which  have  jurisdiction 
to  hold  pleas  to  the  amount  of  40«.,  and  even  to  those  whose  jurisdiction 
does  not  extend  so  far,  5sG.3.  c.30. 
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After  judgment  is   entered,   exeeuiioti  will   immediately 
follovr,  utiles  .the  parly  condemned  tbioks  himself  unjustly 
aggrieved   by  any  of  these  proceedings,  aud  diea  he   has 
his  remedy  to  reverse  them  by  several  writs  in  the  nature  of 
appeab,  which  we  sb«ll  consider  iq  the  succeeding  chapter. 
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CHAPTER     THE     TWENTY-FIFTH. 

OF  PROCEEDINGS  in  the  nature 
OP  APPEALS. 


PROCEEDINGS,  in  the  nature  of  appeah  from  the  pro- 
ceedings of   the   king's  courts   of  law,    are  of    various 
kinds  :  according  to  the  subject-matter  in  which  they  are  con- 
cerned.    They  are  principally  four, 

I.  A  writ  of  attaifii :  which  heth  to  inquire  whethef  a 
jury  of  twelve  men  gave  a  false  verdtct ' ;  that  so  the  judg- 
ment following  thereupon  may  be  reversed :  and  this  must  be 
brouglit  in  the  lifetime  of  liim  for  whom  the  verdict  was  given  | 
and  of  two  at  least  of  the  jurors  who  gave  it.  This  lay  at 
the  common  law,  only  upon  writs  of  assise ;  and  seems  to 
have  been  co-eval  with  that  institution  by  king  Henry  IL  at 
the  instance  of  his  chief  justice  Glanvil :  being  probably 
meant  as  a  check  upon  tlie  vast  power  then  reposed  in  the 
recognitors  of  assise,  of  finding  a  verdict  according  to  their 
own  personal  knowledge,  without  the  examination  of  witnesses. 
And  even  here  it  extended  no  farther  than  to  such  instances, 
where  the  issue  was  joined  upon  the  very  point  of  Assise  (the  [  ^^3  ] 
heirship,  disseisin,  &c.),  and  not  on  any  collateral  matter;  as 
villenagc,  bastardy,  or  any  otlier  disputed  fact,  lu  these  cases 
the  assise  was  said  to  be  turned  into  an  inquest  or  jttrj/, 
{assisa  tniitur  in  jttratam,)  or  that  tlie  assise  should  be  taken 
in  modttm  jiiratap  et  non  in  modum  assisae  ;  that  is,  that  tfie 
issue  should  be  tried  by  a  common  jury  or  inquest,  and  not 

•  Finch.  L.  484. 
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by  recognitors  of  assise^ :  and  then  1  apprehend  that  no 
attaint  lay  against  the  inquest  or  jury  that  determined  such 
collateral  issue ".  Neither  do  I  find  any  mention  made  by 
our  antient  writers,  of  such  a  process  obtaining  after  the  trial 
by  inquest  or  jury,  in  tlie  old  Norman  or  feodal  actions  pro- 
secuted by  writ  o^  cjitry.  Nor  did  any  attaint  lie  in  trespass^ 
debt,  or  other  action  personal,  by  tlie  old  common  law :  be- 
cause those  were  always  deterniiiied  bv  common  inquests  or 
juries''.  At  length  the  statute  of  Westm.  I.  3Edw. I.  c.38. 
allowed  an  attaint  to  be  suetl  upon  huptcstst  as  well  as  assises, 
which  were  taken  upon  any  plea  of  laiid  or  of  freehold.  But 
this  was  at  tlie  king's  discretion,  and  is  so  understood  by  the 
author  of  Fleta%  a  writer  contemporary  with  the  statute ; 
though  sir  Edward  Coke'  seems  to  hold  a  different  opinion* 
Otlier  subsequent  statutes^  introduced  the  same  remedy  in  all 
pleas  of  trespass,  and  the  statute  34-  Edw.  III.  c.  7.  extended  it 
to  all  pleas  whatsoever,  personal  as  well  as  real ;  except  only 
the  writ  of  right,  in  such  cases  where  the  niise  or  issue  is 
joined  on  the  mere  right,  and  not  on  any  collateral  (juestion. 
For  though  tlic  attaint  seems  to  liave  been  generally  allowed 
in  the  reign  of  Henry  tiie  secomi '',  at  tlic  first  introduction 
of  the  grand  assise,  (which  at  that  time  might  consist  of  only 
twelve  recognitors,  in  case  they  were  all  unanimous,)  yet  sub- 
[  404  ]  sequent  authorities  have  hoklcn,  that  no  attaint  lies  on  a  fuUe 
verdict  given  upon  the  mere  right,  either  at  common  law  or 
by  statute;  because  that  is  determined  by  the  grand  assise, 
appealed  to  by  the  parly  himself,  and  now  consisting  ofsixt€en 
jurors'. 


The  jury  who  are  to  try  this  false,  verdict  nuist  be  twenty- 
four,  and  aie  called  the  grand  jury;  for  the  law  wills  not 
that  the  oath  of  one  jury  of  twelve  men  should  be  attainted  or 


"  Bnicl-  /.  4.  tr.  1 .  f .  34.  %  2,  3,  4.— 
fr.  3.  c.  17.  —  <»,  5.  c.  4.  5  li  2-  ^e^- 
i.  5.  c.  38.  i  8.  Co.  £ntr.  61.  b.  Booth. 
213. 

'  Bract,  /.  4.  tr.  1 .  c.  34.  {  3.  Flet. 
iM. 

*  Yemrb.  38  Edw.  III.  15.  17  Au. 
pf.15.      Flrt.  5.  22.  16. 

♦  l.S.  r.  22.  18.  &  \6k 


'  2  lust,  130.  23T. 

«  SUt.    I  Edw.  III.   sL  1.   C.  6. 
5  Edw.  III.  C.7.  28  Edw. III.  c.8. 

"  See  p*g.  389. 

'  Bract.  /.  4.  tr.  5.  c.  4.  S  a.  FIrt. 
5.  22.7.  Britt.  242.  4.  Yrmtti.  ISHcn. 
VI. 6.  Bro.  Ah-,  t.  i>tttimi.4a.  lltoU. 
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set  aside  by  an  equal  number,  nor  by  less  incleed  than  double 
tbe  former''.  If  the  matter  in  dispute  be  of  forty  pounds 
value  iji  ptrsonals,  or  of  forty  shillings  a  year  in  lands  and 
tenements,  then  by  statute  15  Hen.  VI.  c.  5.  each  grand  juror 
must  have  freehold  to  the  annual  value  of  twenty  pounds. 
And  lie  that  brings  the  attaint  can  give  no  oilier  evidence  to 
the  gland  jury,  tlioo  what  was  originally  given  to  the  petit, 
For  as  their  verdict  h  now  trying,  and  the  tjuestion  is,  whe- 
tiler  or  no  they  did  right  upon  the  evidence  that  appeared  to 
them,  the  law  adjudged  it  the  liighest  absurdity  to  produce 
any  subsequent  proof  upon  such  trial,  and  to  condemn  the 
prior  jurisdiction  for  not  believing  evidence  which  they  never 
knew.  But  tliosc  against  whom  it  is  brought  are  allowed,  in 
alFirniarice  of  the  first  verdict,  to  produce  new  matter' ;  be* 
cause  the  petit  jnry  may  have  formed  their  verdict  upon  evi- 
dence of  their  own  knowledge,  which  never  appeared  in  court. 
If  the  grand  jury  found  their  verdict  a  false  one,  the  judgment 
by  the  common  law  was,  that  the  jurors  should  lose  tlieii' 
liberam  legem  and  become  for  ever  infamous ;  should  forfeit 
their  goods  and  the  profits  of  their  huids  ;  should  themselves 
be  imprisoned,  and  their  wives  and  children  thrown  out  of 
doors ;  should  have  their  houses  rased,  their  trees  extirpated, 
and  tlieir  meadows  [iloughed  ;  and  that  the  plaintiff  should  be 
restored  to  all  that  he  lost  by  reason  of  the  unjust  verdict. 
But  as  tlie  severity  of  this  puiiishment  had  it's  usual  effect, 
in  preventing  the  law  from  being  executed,  therefore  by  the 
statute  11  Hen.  ViL  c.24.  revived  by  23  Hen.VIIL  c.  3,  and  [  405  ] 
made  perpetual  by  13  Eliz.  c.  25.  an  attaint  is  allowed  to  be 
brought  after  the  death  of  tlie  party,  and  a  more  moderate 
punishment  was  inflicted  upon  attainted  jurors  j  viz.  perpetual 
infamy,  and,  if  tlie  cause  of  action  were  above  -tO/.  value,  a 
forfeiture  of  20/.  apiece  by  the  jurors,  or,  if  under  40^.,  then 
51.  apiece :  to  be  divided  between  the  king  and  die  party  in- 
jured. So  tliat  a  man  may  now  bring  an  attaint  either  upon 
the  statute  or  at  common  law,  at  his  election™;  and  in  both 
of  them  may  reverse  the  former  judgment.  But  the  practice 
of  setting  aside  verdicts  upon  motion,  and  granting  7iew  trials^ 
has  so  superseded  the  use  of  both  sorts  of  attaints,  tliat  I 


"  Bract.  /.  4.  (r.  5.  c.  4.  k  >• 

'  Finch.  L.  486i 
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Iiave  observed  very  few  instances  of  an  attaint  in  our  books, 
later  than  the  sixteenth  century  ".  By  the  old  Gothic  consti- 
tution indeed,  no  certiBcate  of  a  judge  was  allowed,  in 
matters  of  evidence,  lo  countervail  tlie  oath  of  the  jury :  but 
their  verdict,  however  erroneous,  was  absolutely  final  and 
conclusiw.  Yet  there  was  a  proceeding  from  whence  our 
attaint  may  be  derived.  —  If,  upon  a  lawfiil  trial  before  a 
superior  tribunal,  the  Jury  were  found  to  have  given  a  false 
verdict,  they  were  iined,  and  rendered  infamous  for  the 
future  *. 

II.  The  writ  of  deceit^  or  action  on  the  case  in  nature  of  it, 
may  be  brought  in  the  court  of  common  pleas,  to  reverse  a 
judgment  there  liad  by  fraud  or  collusion  in  a  real  action, 
whereb}'  lands  and  tenements  have  been  recovered  to  the  pre- 
judice of  him  that  hath  right.  But  of  this  enough  hath  been 
observed  in  a  former  chapter  p. 


III.  An  audita  querela  is  where  a  defendant,  against  whom 
judgment  is  recovered,  and  who  is  therefore  in  danger  of  exe- 
£  406  ]  cation,  or  j>erhaps  actually  in  execution,  may  be  relieved  upon 
good  matter  of  discharge,  which  has  happened  since  tlie  judgi- 
ment:  as  if  the  plaintiff  hntli  given  hi«jj  a  general  release;  or 
if  the  defendant  hath  paid  the  debt  to  the  plaintilF,  without 
pi-ocuring  the  satisfaction  to  be  entered  on  the  record.  In 
these  and  the  like  cases,  wherein  the  defendant  hath  good 
matter  to  plead,  but  hath  had  no  opportunity  of  pleading  it, 
(either  at  the  beginning  of  the  suit,  or  puis  darrein  coiUinuancef 
which,  as  was  shewn  in  a  former  chapter'',  must  always  be 
before  judgment,)  an  audita  querela  lies,  in  the  nature  of  a 
hill  in  equity,  to  be  relieved  against  the  oppression  of  the 
plaintiff.  It  is  n  writ  direc-tcd  to  the  court,  stating  tliat  the 
complaint  of  tlie  defendant  hath  hciin  heartl,  audita  gttaela 
dr/'endetitis,  and  then  setting  out  the  matter  of  the  complaint, 
it  at  length  enjoins  the  court  to  call  the  parties  before  tliem, 
nmt,  liHving  heard  their  allegations  and  proofs,  to  cause  jus- 


"   Cro.  Eli*  309.   Cro.  J«r.  90.  "Juri  tl  inteHabiltt." 

*  *•  5^"  lanum  et^idenli arptnmto  Jal-  jure  Goth.  I.  \.  f.  4. 

"  tumjuraMK  eonvuwuntur  ftd  quod  tu •         *  Sec  p«g.  1  <r5. 

"  prriui    juHicium     cogmicert    lUhetJ         '*  Sec  pig  915. 
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tice  to  be  done  between  them''.  It  also  lies  for  baii,  when 
jiulgtncnt  is  obtaiued  against  them  by  scire  facias  to  answer 
the  debt  of  their  principal,  and  it  happens  afterwards  that  the 
orifi^inal  judgnient  against  their  principal  is  reversed  :  for  here 
tlie  bail,  after  judgment  had  against  them,  have  no  opportu- 
nity to  plead  this  special  matlefj  and  therefore  they  shall  have 
redress  by  audiia  quetefa" :  which  is  a  writ  of  a  most  remedial 
nature,  and  seems  to  have  been  invented,  lest  in  any  case 
there  should  be  an  oppressive  defect  of  justice,  where  a  party 
who  hath  a  good  defence,  is  too  late  to  make  it  in  the  ordina-  " 
ry  forms  of  law.  But  the  indulgence  now  shewn  by  the  courts 
in  granting  a  summary  relief  upon  motion,  in  cases  of  such  evi- 
dent oppression',  has  nbnost  rendered  useless  the  writ  of  g«- 
diia  querda,  and  driven  it(]uite  out  of  practice. 

IV.  But,  fourthly,  the  principal  method  of  redress  for  er- 
roneous judgments  in  the  king's  courts  of  record,  is  by  uril 
qferr(»-  to  some  superior  court  of  appeal. 

A  WRIT  of  error"  lies  for  some  supposed  mistake  in  the  [  407  ] 
proceedings  of  a  court  of  record ;  for  to  amend  errors  in  u 
base  court,  not  of  record,  a  writ  of_yo/Arjt/£/^j'me«Mies''.  The 
writ  of  error  only  lies  upon  matter  of /</U'  arisuigupon  the  face 
of  the  proceedings;  so  that  no  evidence  is  required  to  sub- 
stantiate or  supj)ort  it :  there  being  no  methotl  of  reversing 
an  error  in  the  determination  of  Jactx,  but  by  an  attaint,  or  a 
new  trial,  to  correct  the  niistakes  of  the  former  verdict.  (1) 

Formerly,  the  suitors  were  much  perplexed  by  writs  of 
error  brought  upon  very  slight  and  trivial  grounds,  as  mis- 
spellings and  other  mistakes  of  the  clerks,  all  which  might  be 
amended  at  the  common  law,  while  all  the  proceedings  were 
in  paper* i  for  they  were  then  considered  as  only  in^fcr/,  and 
therefore  suliject  to  the  control  of  the  courts.  But,  wlien  once 
the  record  was  made  up,   it  was  formerly  held,   thai  by  the 

'  Fincli.L.  488.     F.N.  B. 102.  «  Append.  No.  HI.  §  0. 

'  lRoll.Abr.308.  •  Finch.  L.  484. 

'  Lord  llajm.  439.  '  4  BMnr.  1099. 
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Gomnion  law  no  amendment  could  be  jiermilted,  unless  within 
tlie  very  term  in  which  the  judicial  act  so  recorded  was  done  : 
for  during  the  term  tlie  record  is  iii  the  breast  of  the  court ; 
but  altcrwurds  it  mlmitted  of  no  alteration*.  But  now  the 
courts  are  become  more  liberal;  and  where  justice  requires 
it,  will  allow  of  amenduieuls  at  any  time  while  tlie  suit  is  de- 
pending, notwithstanding  the  record  be  made  up,  and  the 
term  be  past.  For  they  at  present  consider  the  proceedings 
as  xn^aiy  till  judgment  is  given;  and  therefore  that,  till  then, 
they  have  power  to  permit  amendments  by  tlie  common  law : 
but  when  judgment  is  once  given  and  enrolled,  no  amend- 
ment is  permitted  in  any  subsequent  term^.  Mistakes  are 
also  effectually  helped  by  the  statutes  of  amendment  and^Vo- 
Jails :  so  called,  because  when  a  pleader  perceives  any  slip  in 
the  form  of  his  proceedings,  and  acknowledges  such  error 
(JeoJaile)y  lie  is  at  liberty  by  those  statutes  to  amend  it ;  which 
amendment  is  seldom  actually  made,  but  the  benefit  of  the 
C  *^8  J  acts  is  attained  by  the  court's  overlooking  the  exception*. 
These  statutes  are  many  in  luimber,  and  the  provisions  in 
them  too  minute  to  Ix;  here  taken  notice  of,  otiierwtse  than  by 
referring  to  the  statutes  themselves*;  by  wliich  all  trifling 
exceptions  are  so  thoroughly  gujcded  against,  that  writs  of 
error  cannot  now  be  maintatnetl,  but  for  some  material  mistake 
assigned. 


This  is  at  present  the  general  doctrine  of  amendments ; 
and  it's  rise  and  history  are  somewhat  curious.  In  the  early 
ages  of  our  jurisprudence,  when  all  pleadings  were  ore? /•^v/w^v, 
if  a  slip  was  perceived  and  objectetl  to  by  the  ojjposite  party 
or  the  court,  the  pleader  instantly  acknowledged  his  error 
and  rectified  his  plea;  which  gave  occasion  to  that  lenglli 
of  dialogue  rejiortett  in  the  antient  year-books,  ISo  liberal 
were  then  the  sentiments  of  the  crown  as  well  as  tlie  judges, 
that  in  the  statute  of  Wales,  made  at  Rothelan,  I'iEdw.  I, 
the  pleadings  are  directed  to  be  carried  on  in  that  princi- 
pality, **  sitie  calwnpnia  verborufttt  non  oftset-vata  ilia  dura  con- 


*  Co.  LttU  2C0. 

*  Stat.  1 1  Men,  IV.  c  3. 
»  Stni.  JOll. 

'  Stot.  HEdw.III.  c6.   f>Hen.V. 
c.  4.   4  tIcn.VI.  e.a.   8lIcn.Vl.  c.l«. 


h  \$.  32  Hen.  VIII.  &  90.  18  Elix. 
C.14.  21  Joe. I.e. Id.  !<;&  17Car.II. 
c.  8.  ((tiled  in  1  Vcntr.  100.  an  omaJ. 
potent  act},  4  A  5  Ann.  c.  16.  9  Ann. 
C.aa    5  Geo.  I.  c.  13. 
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*'  smtmline,  qui  cadil  a  si/Uaba  cadit  a  tvia  causa."  The 
judgments  weit:  entered  up  inimedialely  by  the  clerks  and 
officers  of  the  court ;  and  if  any  mis-ciitiy  was  made,  it  was 
rectified  by  the  minutes,  or  by  the  remembrance  of  the  court 
itself. 

When  the  treatise  by  Brittoii  was  published,  iu  the  name 
and  by  authority  of  the  king,  (probably  about  the  13  Edw,  1. 
because  the  last  statutes  therein  referred  to,  are  those  of  Win- 
chester and  Westminster  the  second)  a  check  seems  intended 
to  be  given  to  the  unwarrantable  practices  of  some  judges, 
who  had  made  false  entries  on  the  rolls  to  cover  their  own 
misbehaviour,  and  had  taken  upon  them  by  amendments 
and  rasures  to  falsify  their  own  records.  The  king  therefore 
declares  ^^  tliat  "  although  we  have  granted  to  our  justices  to 
*'  make  record  of  pleas  pleaded  l>efore  them,  yet  we  will  not  [  ^0^  ] 
*'  that  their  own  record  shall  be  a  warranty  tor  their  own 
**  wrong,  nor  that  they  may  rase  their  rolls,  nor  amend 
**  them,  nor  record  them  contrary  to  their  original  cnrol- 
"  ment,"  The  whole  of  which,  taken  togcdier,  anu>unts  to 
this,  that  a  record  surreptitiously  or  erroneously  made  up,  to 
stifle  or  pervert  the  truth,  should  not  be  a  sanction  for  error  j 
and  that  a  record,  origumlly  made  up  according  to  the  truth 
of  the  case,  should  not  afterwards  by  any  private  rasure  or 
amendment  be  altered  to  any  sinister  purpose. 

BiTT  when  afterwards  kuig  Edward,  on  his  return  from  his 

French  dominions  in  the  seventeenth  year  of  his  reign,  after 
upwards  of  three  years'  absence,  found  it  necessary  (or  con- 
venient, in  order  ti>  replenish  his  exchequer)  to  prt»secute  his 
judges  for  their  corruption  and  other  mal-jiractices,  the  per- 
version of  judgment??  and  other  nvanitbld  erroi's%  occasiuiied 
by  their  erasing  and  altering  records,  were  among  tlie  causes 
assigned  for  the  heavy  punishments  inflicted  upon  ahnost  all 
the  king's  justices,  even   the  most  able  and  upright '\     The 

''  Brit.  jrroHm.  2,  3.  mnrks  ;  sir  Adam  Stratton,  chief  baron 

^  Jmdidti  ptTverterunl,  et  in  aim crra-  of  llic  I'xcliequcr,  31,000  mnrks;    and 

vcrunt.    (Matth.  West.  /I.  D.  1289-!  lliomas  WsyUiirJ,  chief  justice  of  tJie 

<*  Among  the  other  judgn,  ur  Ratlph  common  pleoK,  to  luve  hocn  uttointcd 

Hcnghiun,  chief  justice  of  the  king'*  of  felony,    anil    to    l-iave   abjured    thu 

bcucli,   is  Mid  to  have  been  fined  7000  realai,    witli    a    forfeiture   of   all    his 
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severity  of  which  proceedings  seems  so  to  have  alarmed  the 
f  410  3  succeeding  judges^  that  through  a  fear  of  being  said  to  do 
•wrong,  they  hesitated  at  doing  what   was  right.      As  it  was 
so  hazardous  to  alter  a  record  duly  made  up,  even  from  com- 


cstatcs:  the  whole  amount  of  the  for- 
f«itur«t  twing  upwards  of  100,000 
rnorVs,  or  70,000  pounds.  (3  Pryn. 
Rec  401, ^OS.)  An  incredible  sum  in 
tliose  days,  before  paper  credit  was 
>n  use,  and  when  the  annunl  salary  of 
D  chief  justice  was  only  aiity  murks. 
(Clam,  6  Edw.  1,  m.  6.  Dugd.  ckron. 
*er.  SG.)  Tl)v  charge  againut  sir  Ralph 
Uengham  (a  very  learned  judge,  to 
whom  we  are  obliged  for  two  excel- 
lent treatises  of  practice)  was  only, 
according  to  a  tradition  that  was 
current  in  Richard  tJtc  tliird's  time, 
{year-book,  M.  2  Ric.  III.  10.)  his  al- 
tering out  of  mere  coropassiion,  a  fine 
which  was  set  upon  a  very  poor  man, 
from  13j.  4d.  to  6i.  8d.  for  which  lie 
was  fined  800  marks  ;  a  more  probable 
eum  thnu  7CXX).  It  is  true,  tlie  book 
calls  the  judge  so  punished  Ingham  and 
not  Jfeni;hani  ;  but  I  fiod  no  judge  of 
the nameof  Inghamin  Dugdalc's&friVj,- 
and  sir  Edward  Coke  (4  ImX.  355.)  and 
sir  MalUiuw  Il&le  (IP.C,  646.)  under- 
stand it  to  have  l>een  the  chief  justice. 
And  certainly  his  offence  (whatever  it 
was)  was  nothing  very  atrocious  or 
disgraceful  :  for  though  removed  from 
llic  king^a  bench  at  this  lime  (togetber 


with  tJie  rest  of  the  judges},  we  fiod 
liim,  about  eleven  years  aAcrwards,  one 
of  tlic  justices  in  eyre  for  tlic  general 
perambulation  of  tltv  forests  {Iio<.  ftfr- 
ambulijbrest.  inturriLoHd.  '29  Edtc-I. 
tn,  8.)  ,  and  llic  next  year  made  chief 
justice  of  the  common  picas,  {Pat. 
29  Edw.  I.  m.7.  Dugd.  chron.  ter,  320 
in  which  office  he  continued  till  his 
death  in  2  Edw.  II.  [Claus.  1  Edw.If. 
m.  19.  Pal.  2  Edw.  II.  />.  1.  m.  9. 
Dudg.  34.  Seldct>.  prvf.  toHenghaca. 
There  is  an  appendix  to  tJiis  tradition, 
remembered  by  justice  Southcote  in 
the  reign  of  queen  Elixabelh  (3  In&t. 
72.  4  Inst.  255.),  tliat  with  this  fine  of 
chief  justice  Hengham  a  clock-liouse 
wasbuiltat  Westminster,  andfuraisbred 
with  a  clock,  to  be  heard  into  Wcst- 
minster-b.ill.  Upon  which  story  I  shftll 
only  remark,  that  (wlutarcr  early  in- 
stances may  be  found  of  the  private 
exertion  of  mechanical  genius,  in  cun- 
strucUng  horological  machines,  doc^ks 
came  not  into  common  use  till  a  nhun- 
dred  years  aflerwards,  about  the  end  of 
the  fourteenth  century.  {EMcyclojtcdie, 
tit.  hortoge.  e  Rym,  F»ed,  590.  Dcr- 
ham's  Artif,  Clockmoker  91.)  (2) 


(2)  There  seems,  however,  no  good  reason  to  doubt  the  fact,  of  which 
the  very  currency  of  the  tradition  is  some  proof,  and  which  nccordmg  to 
the  lera  of  the  invention  was  clearly  possible.  It  is  not  necessary  to  sup- 
pose that  the  clock  wns  set  up  in  the  verj-  year  in  which  the  fine  wa*  im- 
posed, and  in  1292,  three  years  only  later  than  the  17  Ed.  K,  a  clock  wm 
erected  in  the  cathedral  at  Canterbury.  Dante,  who  died  in  I.'tSl,  niakcs 
mention  of  un  oro/^gioin  the  Parndiso,  can.  x.  v.  139.  in  a  way  which  shows 
that  he  intL-nded  un  iiislruuieiU  with  wheels  and  strikiof'  elie  hoiir«.  The 
author,  indeed,  of  n  learned  and  cautioiu  paper  in  DecktimnnS  History  of 
Inventions,  voUi.  p[).4l9 — iCil,  inclines  to  nttribiite  clocks  to  the  nth  ceo* 
tury,  but  adduces  clear  evidence  of  their  existence  in  the  twelfth.  See 
uUo  Archiro.  vol.  v.  p.  416.  A  dictum  of  Lord  Holt  in  an  anonymous  caae, 
tfMod.  I30.  is  intcttigihic  ooU' by  reference  to  this  story:  mi  flp[ilicati<Mi 
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passionftte  motives,  (as  hnppcned  in  Hengham's  case,  which 
in  srtrictness  was  certainly  indefensible,)  tliey  resolved  not  to 
touch  a  record  any  more ;  but  hekl  that  even  palpable  errors, 
whea  inrolled  and  the  term  nt  an  end,  were  too  sacred  to  be 
rectified  or  called  in  question  :  and,  because  Britton  bad  for- 
bidden nil  criminal  and  clandestine  alterations,  to  make  a  re- 
cord speak  a  falsity,  they  conceived  that  they  might  not  judi- 
cially and  publicly  amend  it,  to  make  it  agreeable  to  truth. 
In  Eklward  the  third's  time  indeed,  I  hey  once  venture<l  (upon 
the  certificate  of  the  justice  in  eyre)  to  estreat  a  larger  fine 
than  had  been  recorded  by  the  clerk  of  the  court  below'': 
but  instead  of  amending  the  clerk's  erroneous  record,  they 
maile  a  second  enrolment  of  what  the  justice  had  declared 
ore  ienus  j  and  left  it  to  be  settled  by  posterity  in  which  of 
tlie  two  rolls  that  absolute  verity  resides,  which  every  record 
is  said  to  import  in  itself'.  And,  in  the  reign  of  Richard  the 
second,  there  are  instances*  of  their  refusing  to  amend  the 
most  palpable  errors  and  mis-entries,  unless  by  the  authority 
of  parliament. 

To  this  real  sutlenness,  but  affected  timidity,  of  die  judges, 
such  a  narrowness  of  thinking  was  ndded,  that  every  slip  (even 
of  a  syllable  or  a  letter'')  was  now  held  to  be  fatal  to  the 
pleader,  and  overturned  his   client's  cause '-      If  they  durst  C  ****   J 

•  1  Hal.  P,C.  647.  '  In  tliose  days  it  was  strictly  tnic, 

''  1  Leon.  1B3,      Co.  Litt.117.  Sec     what    Kuggle    (in    bis  IgnoramuM)   lias 

pag.  331.  humorously  apiilted   to   more  inoJoru 

■  1  Hal.  P.C.  6'16.  pleadings,  "  innottra  lege  unun  comma 

**  Stat.  14  Edw,  III.  c.  e.  *'evertil  tolum i>lacitufn," 


was  made  to  the  court  to  renew  the  term  in  an  action  of  ejecLment,  it 
having  expired  ilariDg  the  pendency  of  an  injunction  from  chancery  :  the 
court  refused  to  do  it,  becauie  it  involved  an  aJteration  of  the  record; 
and  Holt  C.  J.  said  •*  he  considered  there  wonted  o  ctock-housc  over  against 
the  hall  gate." 

Perhaps  there  is  not  much  weight  in  the  observation  made  on  the  smalL- 
ness  of  the  ju(ige*»  salaries  as  contrasted  with  the  amount  of  the  fines 
Imposed.  Where  the  direct  means  of  becoming  wealthy  were  so  small, 
tliat  very  circumstance  may  have  led  to  the  u&e  of  indirect  means.  Cer- 
tain it  is  that  the  judges  were  men  ofgreat  wealth  ;  of  this  there  are  abund- 
ant proofs :  I  will  mention  one.  In  a  capitation-tax  granted  to  Richard  II. 
not  a  century  after  the  time  mentioned,  and  when  certainly  no  propor- 
tionate increase  hatl  been  made  in  the  salaries  of  the  judges,.  1  find  arch- 
bishops, and  the  dukes  of  Lancaster  and  Brctagne  (speciallir).  rated  at 


4fl 


PRIVATE 


Book  III. 


not,  or  would  not,  set  right  mere  formal  mistakes  at  any 
time,  upon  equitable  terms  and  conditions,  they  ut  least  should 
have  held,  that  trifling  objections  were  at  all  times  inad* 
missible;  and  that  more  solid  exceptions  in  point  of  fonn 
came  too  late  when  the  merits  had  been  tried.  They  might, 
through  a  decent  degree  of  tenderness,  have  excused  them- 
selves from  amending  in  criminal,  and  especially  in  capita}, 
cases.  They  neeiled  not  have  granted  an  amendment,  where 
it  would  work  an  injustice  to  either  party ,'  or  where  he  could 
not  be  [Tut  in  as  good  a  condition,  as  if  his  adversary  had 
made  no  mistake.  And,  if  it  was  feared  that  an  amendment 
after  trial  might  subject  the  jury  to  an  attaint,  how  easy  wus 
it  to  make  waving  the  attaint  the  condition  of  allowing  tlie 
amendinciit !  And  yet  tlicsc  were  among  the  absurd  reasons 
alleged  for  never  suffering  amendments  at  all '' ! 

The  precedents  then  set  were  afterwards  most  religiously 
followed',  to  the  great  obstruction  of  justice,  and  niin  of 
the  suitors:  who  have  formerly  suffered  as  much  by  this 
scrupulous  obstinacy  and  literal  strictness  of  the  courts  as 
they  could  Imve  done  even  by  their  iniquity.  After  vcrth'cts 
and  judgments  upon  the  merits,  they  were  frequently  reversed 
for  slips  of  the  pen  or  mis-spellings;  and  justice  was  perpetu- 
ally intangled  in  a  net  of  mere  technical  jargon.  The  legis- 
lature hath  therefore  been  forced  to  iuteqiose,  by  no  less  tlian 
twelve  statutes,  to  remedy  these  opprobrious  niceties  :  and  it's 
endeavours  have  been  of  late  so  well  seconded  by  judges  of 
a  more  liberal  cast,  that  this  unseemly  degree  of  strictness  is 
almost  entirely  eradicated  ;  and  will  probably  in  a  few  years 
be  no  more  remembered  than  the  learning  of  essoigns  and  de- 
faults, or  the  counteipleas  of  voucher,  are  at  present.  But  to 
return  to  our  writs  of  error. 

[  "4 10  ]  If  a  writ  of  error  l>e  brought  to  reverse  any  judj;meiK  of 
an  inferior  court  of  record,  wliere  the  damages  are  less  than 
ten  pounds ;  or  if  it  is  brought  to  reverse  the  judgment  of  any 

*  Styl.  907.  '  8  Rep-  I5«.  &C. 

6t.  Lv.  4d.;  earli  and  bishops  at  4/.;  Borom  M  •2Li  nad  the  judges  und 
chicr  baron  at  5/.;  and  scrjeunts  and  "great  a{)preiuiccii  of  the  luwnt  Ul." 
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superior  court  after  verdict,  he  that  briiif^s  the  writ,  or  that  is 
plaintiif  in  error,  must  (except  in  some  peculiar  cases)  find 
substantinl  pledges  of  prosecution,  or  bail™  :  to  prevent  delays 
by  frivolous  pretences  to  appe.il  (3) ;  nnd  for  securing  |)ny- 
nient  of  costs  and  damages,  which  are  now  payable  by  the 
vanquished  party  in  all,  except  a  few  pnrticiilnr  instances,  by 
virtue  of  the  several  statutes  cited  in  the  margin".  (4') 

A  WRIT  of  error  lies  from  the  inferior  courts  of  record  in 
England  into  the  kinj^'s  bencli  *^,  and  not  into  the  common 
pleas  f.  Also  from  the  king's  bench  in  Ireland  to  the  king's 
bench  in  England.  (5)  It  likewise  may  be  brought  from 
the  comnnjn  pleas  at  Westminster  to  the  king's  bcncli :  and 
then  from  the  king's  bench  the  cause  is  removeable  to  tlie 
house  of  lords.  From  proceedings  on  the  law  side  of  the 
exchequer  a  writ  oi'  error  lies  into  the  court  of  exchequer 
chamber  before  the  lord  chancellor,  lord  treastjrer,  and  the 
judges  of  the  court  of  klng*s  bench  and  common  pleas  (6) ; 
nnd  from  thence  it  lies  to  the  house  of  peers.  From  proceed- 
ings in  the  king's  bench,  in  debt,  detinue,  covenant,  account, 
case,  ejectment,  or  trespass,  originally  begun  therein  bv  bill, 
(except  where  the  king  is  party,}  it  lies  to  the  exchequer 

™  Stat.  3  Jac.  I.  c,  8.      13  Car,  II.  St.  2.  c.  2.    8  &  9  W.  III.  c.l  I.    4  & 

»l.  2.   c,  2.    le  St    17  Car.  II.    c.  8.  SAnn.  c.16. 
19  Geo.  III.  c.  70.  •   See  chap.  4. 

"  3  Hen.  VII.  c.  lO.       13  Car.  IL  '   Finch.  L.  480.      Dyer,  250. 

(3)  The  sum  of  ten  U  extcnJed  to  fifteen  pounds  by  the  51  G.3. 
c.  124.  The  statute  of  James  cxtcnd»  to  cvcr^  kmd  of  Judrrment,  but  is 
confined  to  one  form  of  nction,  tlint  of  debt ;  tlie  statutes  of  ChRi'le^  eni> 
brace,  with  a  few  exceptions,  every  kind  of  action,  but  are  confined  to 
jiii(lg.riients  after  verdict.  This  gives  the  proceeding  in  debt  an  advantage, 
where  the  ikTendant  has  rc;jlly  no  good  defence,  and  is  likely  to  resort  to 
vexatious  delayi  of  the  plaintiif's  judgment. 

(4)  None  of  these  statutes  provide  for  the  case  of  a  judgment  reversed 
in  the  court  of  error  ;  auil  therefore  in  such  a  case  each  party  must  pay  his 
own  costs  from  the  beginning.     Jiell  v.  Potts,  5  East,  49, 

(5)  Butsec  Vol.1.  p.l04. 

(6)  The  statute  20C.3.  c.4.  has  dispensed  with  the  presence  of  the 
lord  treasurer,  when  the  office  is  vacant.  The  chancellor  and  the  trea- 
surer are  the  judges  of  this  court,  and  tlie  justices  whom  they  call  to 
their  assistance  are  but  assistants  ;  in  practice,  however,  it  is  usual,  »br  the 
chief  justices  to  sit  alone,  w  ho  report  their  opinion  to  the  chancellor,  and 
the  judgment  i»  pronounced  by  him.    See  Johntioiw  v.  StUton.  1  T.R.510, 
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chamber,  before  tlie  justices  of  the  common  pleas,  anil  barons 
of  tile  exchequer ;  and  from  thence  also  to  the  house  of 
lords  "* ;  but  where  the  proceedings  in  the  king's  bench  do 
not  first  commence  therein  by  bill,  but  by  original  writ  sued 
out  of  chancery ',  ih\s  takes  the  case  out  of  the  general  rule 
£  •411  ]  laid  down  by  the  statute*;  so  that  the  writ  of  error  then  lies, 
without  any  intennediate  stage  of  appeal,  directly  to  the  house 
of  lords,  tlie  dernier  resort  for  the  ultimate  decii*ion  of  every 
civil  action.  Each  court  of  appeal,  in  their  respective  stages, 
may,  upon  hearing  the  matter  of  law  in  which  the  error  is 
assigned,  reverse  or  affirm  the  judgment  of  the  inferior  courts, 
but  none  of  them  are  final,  save  only  the  house  of  peers,  to 
whose  judicial  decisions  all  other  tribunals  must  therefore 
submit,  and  conform  their  own.  And  thus  much  for  the 
reversal  or  afiirmance  of  judgments  at  law,  by  writs  in  die 
nature  of  appeals.  (7) 

t  Stat.  '27  Elii.  c.  8.  I    Sauod.  346.      Cuth.   180.       Comb. 

'  See  peg.  4S,  ^5. 

•  1    Roll.    Rep.    26-1.      1    Sid.    424. 

(7)  By  the  lO&ll  W.5.  c.  H.  No  judgment  in  any  real  or  penoiinl 
action  ihall  be  reversed  or  avoided  for  any  error  or  defect  therein,  unless 
the  writ  of  error  ur  suit  for  reversing  the  MUie,  be  brought  and  prosecuted 
with  effect  within  twenty  years  after  such  judgment  signed  or  entered  of 
record.  But  the  following  section  has  the  usual  provision  in  favour  of 
infants,  feme  covcrU,  pertoiu  nan  compotet,  imprisoned  or  beyond  the 
seas,  allowing  them  five  yearn  from  the  ceasing  of  thdr  respective  dii- 
abilities. 

In  this  chapter,  .Sir  W.  Blnckstonc  has  considered  only  the  modes  by 
which  a  judgment  may  be  reversed  by  writ  of  error  brought  in  a  court  of 
appeal,  and  has  stated  that  this  can  only  be  done  for  error  in  law.  There 
is,  however,  n  proceeding  to  reverse  a  judgment  by  writ  of  error  in  the 
•amc  court,  where  the  error  complained  of  is  in  fact,  and  not  in  law,  aitd 
where  of  course  no  fault  is  imputed  to  the  court  in  pronouncing  it's  judg- 
ment.  This  writ  is  called  the  writ  coram  nobii,  or  coram  vobu,  nccortling 
as  the  proceedings  are  in  the  king's  bench  or  common  plea«,  because  the 
record  is  stated  to  remain  before  us  (the  king),  if  in  the  former ;  ami  before 
you  (the  judges),  if  in  the  latter,  and  is  not  removed  to  another  court.  In 
this  proceeding  it  is  of  course  necessary  to  suggest  a  new  fact  upon  the 
record,  from  which  the  error  in  the  first  judgment  will  appear ;  thu*,  sup- 
posing  the  defendant,  being  an  inljint,  has  appeared  by  attorney  instead  of 
guardian,  it  will  be  necessary  to  suggest  the  fact  of  his  infancy  of  which 
the  court  was  not  before  informed.  There  is,  therefore,  no  inconsistency 
in  bringing  this  writ  of  error  before  the  same  judges  who  pronounced  the 
judgment  in  the  first  instance;  because  they  are  required  to  pronounce  upon 
A  new  state  of  facts,  without  impeachment  of  the  former  judgment  mi  the 
facts  OS  they  then  stood. 
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OF  EXECUTION. 


TF  the  regular  jutlgnvent  of  the  court,  after  the  decision  oF 

the  suit,  be  not  suspended,  superseded,  or  reversed  by  one 
or  other  of  the  methods  nieatloned  in  tlie  two  preceding; 
chapters,  llie  next  and  last  step  is  the  exeadion  of  that  judg- 
ment; or  putting  the  sentence  of  the  law  in  force.  This  is 
performed  in  different  manners,  according  to  the  nature  of 
the  action  upon  which  it  is  founded,  and  of  the  judgment 
which  is  had  or  recovered. 

If  the  jdnintifF  recovers  in  an  action  real  or  mixed,  whereby 
the  seisin  or  {xjssesston  of  land  is  awarded  to  him,  tlie  writ  of 
execution  sliall  be  an  habere  facias  sehinamiy  or  writ  of  seisin, 
of  a  freehold  ;  or  an  habere  facias  possessioticviy  or  writ  of  pos- 
session *,  of  a  chattel  interest  ^  Tliese  are  writs  directed  to 
the  sheriff  of  the  comity,  commanding  hirn  to  give  actual 
possession  to  the  plaintiff  of  llie  land  so  recovered :  in  the 
execution  of  which  the  sheriff  may  take  with  him  the  posse 
comitatitSi  or  jwwer  of  the  county  ;  and  may  justify  breaking 
open  doors,  if  the  possession  be  not  quietly  delivered.  But, 
if  it  be  peaceably  yielded  up,  the  deUvery  of  a  twig,  a  turf, 
or  the  ring  of  the  door,  iu  the  name  of  seisin,  is  sufficient 
execution  of  the  writ.  Upon  a  presentation  to  a  benefice  re- 
covered in  a  quarc  impedit^  or  assise  of  darrein  prcsc?if?ncntt 
the  execution  is  by  a  writ  de  cierfco  admittcndo ;  directed,  not  [  413  } 
to  tlie  sheriff,  but  to  the  bishop  or  archbishop,  and  requiring 
him  to  admit  and  institute  the  clerk  of  the  plaintiff.  (1) 

•  Append.  No.  II.  I  4.  "  Finch,  L.  470. 

(1)  The  writ  cominand«  the  bishop  to  admit  and  institute  not  any  clerk 
by  name,  but  idoneam  pertonam  at  the  presentation  of  the  pluintittj  because 
though  the  plaintiff's  right  to  present  ij  now  decided,  yet  the  bishop  still 
retain*  hi«  power  of  detcruuDuis  on  the  fitnesi  of  the  iadividual  [>reseiucd. 
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In  otlier  Actions,  where  the  judgment  is  that  something  in 
special  be  done  or  rendered  by  the  defendant,  then,  in  order 
to  compel  him  so  to  do,  and  to  see  the  judgment  executed,  a 
special  writ  of  execulion  issues  to  the  sheriff  according  to  the 
nature  of  the  case.  As,  upon  an  assise  of  nusance,  or  quixl 
permiital  prosta-nerc,  where  one  part  of  the  judgment  is  quod 
noatmentum  amaventttTi  a  writ  goes  to  the  sheriff  to  abate  it 
at  the  charge  of  the  party,  which  likewise  issues  even  in  case 
of  an  indictment  *^.  (2)  Upon  a  replevin,  the  writ  of  execution 
is  the  writ  de  retomo  hahcndo^:  and,  ii  tlie  distress  be  eloigned, 
the  defendant  shall  have  a  capias  in  withernam" ;  but  on  the 
plaintiff's  tendering  the  damages  and  submitting  to  a  fine, 
llie  process  in  tEithernam  shall  be  stayed '.  (3)  In  detinue,  after 
judgment,  the  }}hiintiff  shall  have  a  distringas,  to  compel  the 
defendant  to  deliver  tlie  goods,  by  repeated  distresses  of  his 
chattels*:  or  else  a  scire  Jaci as  against  any  tliird  person  in 
whose  hands  tliey  may  happen  to  be,  to  shew  cause  why  they 
should  not  be  delivered :  and  if  tlie  defendant  still  continues 
obstinate,  then,  (if  the  judgment  hath  been  by  default  or  on 
demurrer)  the  sheriff  shall  summon  an  inquest  to  ascertain 
the  value  of  the  goods,  and  the  plaintiff's  damages :  which 
(being  either  so  assessed,  or  by  the  vei-dicl  in  case  of  an  issue  **) 
shall  be  levied  on  the  person  or  goods  of  die  defendant.  So 
that,  after  all,  in  replevin  and  detinue,  (the  only  actions  for 
recovering  the  specific  |X)ssession  of  personal  chattels,)  if  the 
wrongdoer  be  very  perversa,  he  cannot  be  compelled  to  a  resti- 
tution of  the  identical  thing  taken  or  detained ;  but  he  still 
has  his  election  to  deliver  the  good>^  or  tlieir  valoe ' ;  nn  im- 
perfection in  tJia  law,  tliat  results  from  the  nature  of  personal 

'   Coinb.lO.  ■  1  Itoll.  Abe  7ST.  lUit.Sn(r.315. 

■  See  tMg.  I50.  b  Br«>  Abr.  U  d»im§tt,  S9. 

'  Sscpag.US.  *  K«aw.64, 
'  2  Leon.  174. 


(3)  That  ia,  if  the  indictment  states  the  Aucaticc  to  be  oontiiiuing ;  if  it 
(Iocs  not,  there  is  only  judgment  or  fine  or  imprisonnient,  as  in  the  case  of 
any  other  miidemesnor.     See  R.  v.  Slead  and  anotker,  sT.R.  143. 

(3)  From  this  passage,  as  well  at  from  the  account  of  replcvto  at  p.  J47» 
it  might  he  supposed  (ns,  indeed,  it  bos  boon),  that  the  author  coniidercd 
the  action  to  be  confined  to  cases  of  wrongful  distress.  At  p.  146.  how> 
ever,  he  formally  and  correctly  states  it  to  be  the  legal  remedy  for  evety 
wrciiigfiit  taking  of  goods,  and  I  think  it  may  fairly  be  supposed,  that  in  tile 
other  places  he  refers  oij^j-  to  tlie  modem  pracdcc,  which  certainly  conlinos 
replevin  to  case*  t "  "  "  ' 


JOgful  distrew.    Sc«  Sclw.  Ni, 
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proj>erty,  which  is  eofsily  concealed  or  conveyed  oui  of  ihe 
reach  of  justice,  ami  not  always  amesnable  to  ilie  majrislrate. 

Executions  in  nctions  where  money  only  is  recovered,  [  tl+  3 
as  a  debt  or  damages,  (and  not  any  specific  chattel,)  are  of 
five  sorts  :  either  nj^inst  the  body  of  the  defendant ;  or  against 
his  pfoods  and  chattels ;  or  jiu;ainst  his  goods  antl  the  jnf>/r/s  of 
his  lands ;  or  against  his  goods  and  the  possession  of  his  lands  ; 
or  against  all  three,  his  body,  lands,  and  goodt>. 

1.  The  first  of  these  species  of  execution,  is  by  writ  of 
capias  ad  satis/hciendum' ,■  which  addition  distinguishes  it  from 
the  former  cftprns  ad  resportdenditm,  which  lies  to  corajK?!  an 
appearance  at  the  beginning  of  a  suit.  And,  properly  speak- 
ing, this  cannot  be  sued  out  against  any  but  such  as  were 
liable  to  l)e  taken  upon  the  former  capias*".  (4-)  The  intent 
of  it  is,  to  imprison  the  Ixidy  of  the  debtor  till  satisfaction  be 
made  for  the  debt,  costs,  and  damages ;  it  therefore  dotli  not 
lie  against  any  privilegetl  persons,  peers,  or  members  of  par- 
liament, (5)  nor  against  executors  or  administrators,  nor 
j^^ainst  such  other  jiersons  as  could  not  be  originally  held  to 
bail.  And  sir  Edward  Coke  also  gives  us  a  singular  in- 
stance',  where  a  defendant  in  l*Edw. III.  was  discharged 
from  a  capias^  because  he  was  of  so  advanced  an  age,  quod 
poetiam  imprisonamenti  subirc  non  potest.  If  an  action  be 
brought  against  an  husband  and  wife  for  the  debt  of  the  wife, 
when  sole,  and  the  plaintiff  recovers  judgment,  the  capias  shall 
issue  to  take  both  the  husband  and  wife  in  execution  ™  :  but, 
if  the  action  was  originally  brought  against  herself,  when  sole, 
and  j)ending  the  suit  she  marries,  the  capias  shall  be  awarded 
against  her  only,  and  not  against  lier  husband  ".  Yet,  if 
judgment  be  recovered  against  an  husband  and  wife  for  the 
contract,  nay,  even  for  the  personal  misbehaviour  *,  of  the 
wife  during  her  coverture,  the  capias  shall  issue  against  the 

I  Append.  No- 1 1 1.  §  7.  '^  Moor.  704. 

*SR«p.l2.     aioor.767.  "  Cro.  J*c,  323. 

'  1  lost.  289.  °  Cro.C»r.513. 

(4)  This  rule  does  not  hold  true  universally,  though  the  converse  of 
it  Joes,  that  whenever  a  capiat  is  allowed  on  mesne  process  before  judg- 
ment, it  may  be  had  un  the  judgment  itself. 

(5)  Except  they  have  bound  themselves  by  a  statute  mercbart,  or  statute 
ftaple,  or  recog;iiisance  m  nature  of  a  statute  staple.    Tidd,  1043. 
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Iiusbant]  only :  wliick  is  one  of  die  many  great  privileges  ul* 

EnglibU  wives.  (6) 

[^  415  J  The  writ  of  capias  ad  satis/hcimdum  is  an  execution  of  the 
highest  nature,  inasmuch  as  it  deprives  a  man  of  his  liberty, 
till  he  makes  tlie  satisfactidn  awartletl ;  ami  therefore,  when 
a  man  is  once  taken  in  execution  upon  this  writ,  no  otiier 
process  can  be  sued  out  against  his  lands  or  gomls.  Only  by 
statute  21  .Inc.  I,  c.  y4.  if  the  defendant  dies,  ivhiie  chart;o«l 
in  execution  upon  this  writ,  the  plaiiiti/r  may,  after  his  (Icatli, 
sue  out  a  new  execution  against  his  lands,  goods,  or  chattels. 
The  writ  is  directed  to  the  sheriff,  commanding  him  to  take 
tl»c  body  of  the  defendant,  and  have  him  at  Westminster  on 
a  day  therein  named,  to  make  the  plaintiff  satisfaction  for  his 
tleniarid.  And,  if  he  does  not  then  make  satisfaction,  he  must 
remain  in  cusUnly  till  he  does.  This  writ  may  be  siietl  out, 
as  may  all  other  executory  jjrocess,  for  costs,  against  a  plain- 
tiff as  well  as  a  defendant,  when  judgment  is  had  against  lilin. 

When  a  defendant  is  once  in  custody  upon  this  process, 
he  is  to  be  kept  in  atria  ct  salva  cuslodia ;  and  if  he  be  after- 
wards seen  at  large,  it  is  an  escape;  and  tJieplainti/Tmay  have 
an  action  thereupon  against  the  sheriff  for  his  whole  debt. 
For  though,  upon  arrests,  and  what  is  called  mesne  process, 
beinjj  such  as  intervenes  between  the  commencement  and  end 
of  a  suit  ^y  the  sheriff,  till  the  statute  8&9  W.  III.  c.27.,  might 
li:ive  indulgeil  the  defendant  as  he  pleased,  so  as  he  ])roducetl 
him  in  court  to  answer  the  plaintift'  at  the  return  of  the  writ : 
yet,  upon  a  taking  in  execution,  he  could  never  give  any  indul- 
gence ;  for,  in  that  case,  confinement  is  the  whole  of  the  debt- 
or's punishment,  and  of  tiie  satisfiiction  made  to  the  creditor. 
Escapes  are  eitlier  voluntary,  or  negligent.  Voluntary  are 
such  as  are  by  the  express  consent  of  the  keeper;  after  which 
he  never  can  ret^ike  his  prisoner  again  \  (tliough  the  plaintifi* 

f  Sue  page  S79.  v  3  Rep.  52.     1  Sid.  9S0. 

(C)  This  poiition  may,  [JcrMaps,  be  questioned  in  point  of  fonn,  thoiigbj 
it  ii  substontially  correct ;  as  it  oflends  against  the  gt'ncmJ  rate,  ihiil  th^ 
execution  should  correspond  with  the  judgment.  Indeed,  in  the  margin  of 
the  report  in  Coke,  i»  cited  a  prior  case,  in  the  sume  volume,  p.  <07. 
which  is  contradictory  to  it.  hi  practice  the  conns  nJway«  di»chargr  ihc 
wife  on  motion,  when  i»hc  has  been  taken  on  a  capuu  ad  tatu/aoerulum 
twd  out  joially  ugmnit  her  huvbnnd  and  herself. 
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niiiy  retake  him  at  any  time',)  but  the  sheriff* iinist  answer  for 
the  debt,  Nefrlitrieiit  escapes  are  where  the  |irisoncr  escapes 
without  his  keeper's  knowledge  or  consent ;  and  then  upon 
fresh  pursuit  the  defendant  may  he  re-taken,  and  the  sherilT 
shall  he  excused,  if  he  hrwliim  stjjain  before  any  action  brouirht  [  Ht>  1 
sigainst  Iiirnself  for  the  escape  *.  A  rescue  of  n  prisoner  in  cxc- 
ritfion,  either  poiuf^  to  priiot  or  in  f^ol,  or  a  hre:ich  of  prison, 
will  not  excuse  the  sheriff'  from  being  guilty  of  luut  answering 
ft>r  the  escape ;  for  he  ought  to  hnve  sufficient  force  to  keep 
him,  since  he  may  command  the  power  of  the  county'.  But 
by  statute  32  Geo.  11.  c.28.  if  a  defendant,  chnrged  in  execu- 
tion for  any  debt  not  exceeding  100/.  will  surrentlcr  all  his 
efiects  to  his  crctlitors  (except  his  apparel,  bedtling,  and  tools 
of  Ins  trade,  not  nmounting  in  (he  wliule  to  the  value  of 
10/.),  and  will  make  oath  of  his  punctual  compliance  with  the 
statute,  he  may  be  discharged,  unless  the  creditor  insists  on 
detjuning  him ;  In  which  case  he  shall  allow  him  2s.  {-d.  jwi 
week,  to  be  paid  on  the  first  day  of  every  week,  and  on  failure 
of  regular  payment  the  prisoner  shall  be  discharged.  Yet  the 
cre<litor  may  at  any  future  lime  have  execution  against  the 
lands  and  goo<ls  of  such  defendant,  though  never  more  against 
his  person.  (7)     And,  on  the  other  hand,  the  creditors  may, 

f  Sttt.  8&  9  W.III.  c.  27.  •   F.  N.  B.  130.  '  Cro.  Jac.  419. 


(7)  By  the  33G.3.  c.  3.  this  sum  of  toot,  h  incrcn&cd  to  300/.,  and  by 
the  37G.3.  <:.R5.  tlic  allowance  of  2t.  -Irf.  to  3s.  fir/,  if  {Iicrc  be  but  one 
JcCaJniiT^  creditor,  nnd  if  mure,  then  to  any  mm  in  the  discretion  of  the 
court  not  cxcccdinj;  2#.  from  each.  WJicrc  the  prisoner  is  in  custody  more 
than  twenty  mtlcii  from  Wc^tininatcr  Mall,  the  court  may  unlcr  him  to  Imi 
brought  up  for  his  discharge  lieforc  the  judge  of  assise  nt  the  susisca,  or 
btforc  the  mngtstratcs  at  quarter  sessions  ;  who  are  respectirtly  invc^tcd, 
with  the  necessary  [jowcrs  by  32  G.-i,  c.2B.  and  52  G,3,  c.  54.  The  iippliciition 
is  ilirectcd  to  t>c  made  by  the  prisoner  before  the  end  of  the  first  term 
alter  his  arrest,  but  where  the  neglect  is  shewn  to  have  ariftcn  from  mis- 
take or  igiiuruncc,  it  must  be  received,  though  iiiude  at  ii  later  period. 
These  acts  extend  not  merely  to  cuse*  of  persons  in  execution  for  debt* 
between  party  and  party,  but  to  person*  in  custody  by  attachment  for  noa- 
psyment  of  costs,  nfm-per(brmnncc  of  awards,  and  similar  contempts,  as 
well  as  (by  the  49 G. 3.  c. 6.)  to  persons  in  custody  for  contcaipt  of  miy 
court  of  equity,  by  not  paying  money,  or  costs  ordered  tube  paitL 

Where  the  debt  recovered  does  not  exceed  'JO/,  exclusive  of  the  tost*  of 
the  actiim,  the  isG.5.  c.1'23.  jiroviilcs  for  the  diKliargu  of  the  *icbtor'» 
person,  ui'ter  he  sludl  hare  lain  tu  prison  twelve  succvudvu  calendar  mouths. 
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as  in  case  of  bankruptcy,  compel  (under  pain  of  transportaliori 
for  seven  years)  such  debtor  charged  in  execution  for  any  debt 
under  100/.  to  make  a  discovery  and  surrender  of  all  his  effects 
for  their  benefit,  whereupon  he  is  also  entitled  to  the  like  dis- 
charge of  his  person.  (8) 

If  a  capias  ad  satisfaciendum  is  sued  out,  and  a  non  est  it 
venius  is  returned  thereon,  tiie  plaintiiF  may  sue  out  a  process 
against  the  bail,  if  any  were  given :  who,  wc  may  remember, 
stipulated  hi  this  triple  alternative,  that  tJiu  detenduul  sltoulJ, 
if  condemned  in  the  suit,  satisfy  the  pkintilT  his  debt  and 

But  the  most  important  enactments  in  thi«  branch  of  the  law  are  the 
statutes  of  the  1  O.  4.  c.l  19.  and  5G.4.  c.Gl .  which  have  es^blh>hcj  n 
new  court  of  record,  called  the  court  for  the  Relief  of  Insolvent  Debtors, 
the  judges  of  which  are  to  moke  three  circuits  in  the  year  for  the  fl<». 
diarge  of  insolvents.  Few  problems  in  legislation  have  been  more  puzzling 
than  that  of  discovering  the  true  pracdcal  limit  to  the  imprisonment  of  tlic 
body  for  debt.  The  principle  seemB  clears  so  long  as  ini|)risonment  niav  be 
a  mean  to  enforce  payment  of  the  debt  from  the  debtor,  it  is  justiftitbic  ; 
but  it  ceases  to  be  !R>y  as  between  the  pnrtlc*,  when  from  want  of  ability 
in  the  debtor,  hts  imprisonment  cannot  produce  that  effect.  Dut  the 
public  has  un  intere»t  to  prevent  the  contrurting  of  deht^  fraudulcniiy  or 
extravagantly,  and  liiercforc  when  the  imi  principle  has  ceased  (oofHrratc, 
the  fraudulent  or  extravagant  debtor  may  be  lawfully  punished  by  a  still 
longer  confinement.  Upon  these  two  principles  tbeK  acts  proceed;  the 
prisoner  discharged  imder  them  is  pcrsonollj  free  as  to  all  debts  and  de- 
mands specified  in  the  order  of  discharge;  but  his  present  effects  and 
erecfus,  of  which  hu  is  bound  to  give  in  a  correct  schedule,  and  all  his 
future  pro(>crty,  ore  made  liable ;  and  if  he  shall  hn>-e  been  guiJty  of  any 
fraud  or  bad  practices  in  contracting  any  debt,  or  huvc  opposed  a  vex- 
atious defence  to  the  action  for  recovering  it ;  if  he  shall  have  (Vauitulantty 
dcsiroycii  his  [>apers,  kept  false  books,  made  false  entries,  concealed  dabU 
or  credits,  given  a  voluntary  preference  to  wiy  creditor,  (which,  if  done 
within  three  months  t)cfore  the  filing  of  his  petition  ibr  discharge,  is  deelar> 
cd  toljcvoid,)  or  niailv  away  with  his  property,  or  hi«  imprisonment  Ite  for 
damages  recovered  ii;,i»in»t  him  in  an  action  for  crim.  coo,  seductioM,  or 
maEdoos  injury;  in  thescnnd  similar  c^sa,  the  court  may  postpone  his  en- 
largement for  two  or  three  yean  at  it's  dbcrction ;  and  a  (raudulaat 
concealment  of  [)mpcrty  in  hi*  cchcduie  suljocts  him  to  impriioDBient  and 
hard  labour  for  imy  term  iK>t  exceeding  three  years. 

(fl)  This  cliuise  applies  in  favour  of  any  creditor,  boring  clsafged  a  pri- 
w>ncr  in  exccutfon,  whose  debt  doc*  not  exceed  the  stated  sun  {nom  «»- 
tended  lo  SCO/,  by  the  26G.5.  t.  Ai.  aiul  5.TG.5.  c.  s.)  and  he  may  rompH 
the  discovery  and  surrender,  though  thi-  priMiner't  whole  debts  nuiy  excccil 
thai  »uin,  .tnil  he  may  thtitlbrt  be  out  of  the  bciidit  of  the  statute. 
LliapjxUyt.  MhUy  iB.  &  A.J37. 
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costs;  or  that  lie  should  surrender  himself  n  prisoner;  or, 
tliat  tliey  would  pay  it  for  Itini  :  as,  thercfori;,  tlic  two  former 
branches  of  the  alternative  are  neither  of  them  complied  witli, 
the  latter  must  immediately  take  place  ".  In  order  to  which 
a  writ  of  scire  Jiicias  may  be  sued  out  against  tlie  bail,  com- 
manding t]]em  to  shew  cause  why  tlie  plaintiff  should  not  have 
execution  against  tliera  for  his  debt  and  damages :  and  on  such  [  ^tj?  ] 
wrrit,  if  they  shew  no  sufficient  cause,  or  the  defendant  docs 
not  surrender  himself  on  the  day  of  the  return,  or  of  shewing 
cause,  (for  afterwai'ds  is  not  sufficient,)  the  plaintiff  may  have 
judgment  against  the  ball,  and  take  out  a  writ  of  capias  ad 
satisfacivnditmy  or  other  process  of  execution  agsdnst  tliem.  (9) 

2,  The  next  sjiecies  of  execution  is  against  the  gootis  and 
chattels  of  the  defendant ;  and  is  called  a  writ  of ^'ri  Jiicias  •*, 
from  the  words  in  it  where  the  sheriff  is  commanded,  quod 
Jietijacitit  de  Iwuis,  that  he  cause  to  be  made  of  the  goods  and 
chattels  of  the  defendant  tlie  sum  or  debt  recovered.  This 
lies  as  well  against  privileged  persons,  peers,  &c.  as  other  cora- 
nion  persons ;  at\d  against  executors  or  administrators  with 
regard  to  tlie  goods  of  tlte  deceased.  The  sheriff  may  not 
break  o(>en  any  outer  doors  ",  to  execute  either  this,  or  the 
former  writ:  but  must  enter  peaceably;  and  mny  then  break 
open  any  inner  door,  belonging  to  the  defendant,  in  order  to 
take  the  gootis  '.  And  he  may  sell  the  goods  and  chattels 
(even  an  estate  for  years,  which  is  a  chattel  real'}  of  the  de- 
fendant, till  he  has  raised  enough  to  satisfy  the  Judgment  and 
costs:  (10)  first  paying  the  landlord  of  the  premises,  upon 
which  die  goods  are  found,  tlie  arrears  of  rent  then  due,  not 
exceeding  one  year's  rent  in  the  whole.  *     If  part  only  of  the 

"  Lutw.  1369— 137S.  '  PaIid.  54,  . 

*  Append.  No,  1 11.  §  7.  '6  Rep.  171. 

*  5  Rep.  9a.  *  SUL  8  Ann.  c.14. 

(l>)  In  the  comnon  plcQs  the  uodcftaking  of  the  bail  dcxw  not  subject 
them  iQ  execution  agmnst  the  body.  7>ougktfm  v.  Clarke  and  another. 
gTaunl.  IIJ. 

(lo)  By  the  common  taw  the  sheriff  might  seize  and  sell  growing  crops, 
but  the  Ktatutc  56G,3.  c.50.  has  rcstraincil  him  from  scding,  to  be  tarried 
off  any  ftrm  at  lease,  straw,  tumijM,  ritantirf,  or  nny  crops,  which  hy  the 
covenant!!  or  agreement  with  the  lainllont,  were  to  be  consiitiieil  on  the 
property ;  und  the  sanie  statute  forbitln  hijit  in  :iiiy  ntst  to  sell  clov«r, 
or  any  artifiduJ  grass  crops  grcwiog  uuder  standing  com. 
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debt  be  levied  on  a^fierijacias^  the  plniiitiff  may  have  &  capias 
ad  satisfaciendum  for  the  residue  **. 


S.  A  THIRD  species  of  execution  is  by  writ  of  levari  Jacias  ,- 
which  affects  a  man's  goods  and  the  profits  of  his  lands,  by 
commanding  the  she^•iff'  to  levy  the  plaintifTs  debt  on  the  lands 
and  goods  of  the  defendant ;  wliereby  the  sherifl'  may  seise  all 
his  goods,  and  receive  the  rents  and  profits  of  his  lands,  till 
satisfaction  be  made  to  the  plaintiff'".  Little  use  is  now  made 
[  i'lS  ]  ofdiis  writ;  tile  remedy  hy  vlegit,  which  takes  possession  of 
the  lands  themselves,  being  much  more  effectual.  But  of  this 
species  is  a  writ  of  execution  proper  only  to  ecclesiastics;  which 
is  given  when  the  sheriff,  upon  a  common  writ  of  execution 
sued,  returns  that  tlie  defendant  is  a  beneficed  clerk,  not  having 
any  lay  fee.  In  this  case  a  wTit  goes  to  the  bishop  of  the  dio- 
cese, in  the  nature  of  a  levari  or  Jierijhcias  '^^  to  levy  the  debt 
and  damages  de  bonfs  ecclesiasticiSf  which  are  not  to  be  touched 
by  lay  hands :  and  thereupon  the  bishop  sends  out  a  scqu^stra- 
iion  of  tlie  profits  of  the  clerk's  benefice,  directed  to  the  church- 
wardens, to  collect  the  same  and  pay  them  to  liie  plaintiflj  till 
the  full  sum  be  raised  *. 

4.  The  fourth  sjiecies  of  execution  is  by  the  writ  of  elegit  ; 
which  is  a  judicial  writ  given  by  the  statute  Westra.  2.  1 3  Etlw.  1. 
C.18.  either  upon  a  judgment  for  a  debt,  or  damages;  or  upon 
the  forfeiture  of  a  recognizance  taken  in  the  king's  court.  By 
the  common  law  a  man  could  only  have  satisfaction  of  good%| 
chattels,  and  the  present  profits  of  lands,  by  the  two  last  men- 
tioned  writs  o^Jitii facias^  or  hT-onJacias  ,•  but  not  the  posses- 
s.ion  of  the  lands  themselves ;  which  was  a  natural  consequence 
of  the  feodnl  principles,  which  prohibited  the  alienation,  and  ot* 
course  tlie  incumberinir  of  tlie  fief  with  the  debts  of  the  owner. 
And,  when  the  restriction  of  alienation  began  to  wear  away, 
the  consequence  still  continued ;  and  no  creditor  could  take  the 
possession  of  lands,  but  only  levy  the  growing  profits:  so  that, 
if  the  defendant  aliened  liis  lands,  the  plaintiff  was  ousted  of 
Ins  remetly.  The  statute  therefore  granted  this  writ,  (called 
oa  ilrgi/f  because  it  is  in  tJie  choice  or  election  of  the  plaintiff 


*  I  RolLAbr.  904,  CroElu.3M. 
'^  Hndi.  L.  471. 
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whether  he  will  sue  out  this  writ  or  one  of  ihe  former,)  by 
which  the  defemlimt's  goods  ami  cliattels  are  not  soUl,  but  only 
appraised ;  and  all  of  them  (except  oxen  find  beasts  of  the 
plough)  are  delivered  to  the  plaintiff,  at  such  reasonable  n]i- 
prjiisement  niid  price,  iu  part  of  satisfaction  of  his  debt.  If 
the  goods  are  not  sufficient,  titcn  the  moiety  or  one  half  of  his  [  4rI9  ] 
freehold  lands,  which  he  had  at  the  time  of  the  judgment  given ', 
whether  held  in  his  own  name,  or  by  any  other  in  trust  for 
him  ■,  ( 1 1 )  are  also  to  be  deliveired  to  the  plaintiflf ;  to  hold, 
till  out  of  the  rents  and  profits  thereof  the  debt  be  levied,  or 
till  the  defendant's  interest  be  expired ;  as  till  the  death  of  the 
defendant,  if  he  be  tenant  for  life  or  in  taU.  During  this  pe- 
riod the  plaintifT  is  called  tenant  by  elegit.,  of  whom  we  spoke 
in  a  former  part  of  lliese  commentaries  \  We  tliere  observed 
that  till  this  statute,  by  the  antient  common  law,  lands  were 
not  liable  to  be  charged  with,  or  seised  for,  debts ;  because 
by  tliese  means  the  connection  between  lord  and  tenant  might 
be  destroyed,  fraudulent  alienations  might  be  made,  and  the 
services  be  transferred  to  be  performed  by  a  stranger;  provi- 
ded the  tenant  incurred  a  large  debt,  sulficient  to  cover  the 
land.  And  therefore,  even  by  this  statute,  only  one  half  was, 
and  now  is,  subject  to  execution ;  that  out  of  the  remainder 
sufHcient  might  be  left  for  the  lord  to  distrain  u[K)n  for  his  ser- 
vices. And  upon  the  same  feodal  prmciple,  copyhold  lands 
are  at  this  day  not  liable  to  be  taken  in  execution  upon  a  judg- 
ment '.  But  in  case  of  a  debt  to  the  king,  it  appears  by  magtia 
cartay  c.8.  that  it  was  allowed  by  the  common  law  for  him  to 
lake  possession  of  the  lands  till  the  debt  was  paid.  For  he, 
being  tlie  grand  superior  and  ultimate  proprietor  of  all  landeil 
estates,,  might  seise  the  lands  into  his  own  hands,  if  any  thing 
was  owing  from  the  vasal ;  and  could  not  be  said  to  be  de- 
frautled  of  his  services,  when  the  ouster  of  the  vasal  proceedetl 
from  his  own  command.  This  execution,  or  seising  of  lands 
by  ekgUy  is  of  so  high  a  nature,  that  after  it  the  body  of  the  de- 

»  2  In«t.  395.  ^  Book  II.  cTi.  10. 

■  Slat.  29  Car.  II.  c,  3,  *  1  HolL  Abr.  888. 


(11)  If  the  lands  dclivercil  arc  lands  held  in  trujt  for  ihc  defendant,  the 
operation  of  the  writ  by  the  words  of  the  statute  of  Clmrles  cited  in  tho 
margin  i>  iJiitifincil  to  lands  so  held  at  the  lime  i/  lAc  execution  tued^  and 
docs  not  relate  back  lo  the  judgment.    Com.  Kop.  22G. 
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fendanl'cannot  be  taken :  but  if  execution  caji  only  be  had  of 
the  ^roods,  because  there  arc  no  lands,  and  such  goods  are  not 
sufficient  to  pay  the  debt»  a  capias  ad  satisfaciendum  may  then  < 
be  had  alter  the  elegit ,-  (br  such  elt^it  is  in  this  case  no  more 
in  effect  than  \fieri facias  i.  So  that  body  and  goods  may  be 
taken  in  execution,  or  lands  ami  goods ;  but  not  body  and 
land  too,  ujxm  any  judgment  between  sut^ect  and  subject  in 
the  course  of  tlie  common  law.     But, 

5.  Upon  some  prosecutions  given  by  statute ;  as  in  the  cas« 
fsX  recognizances  or  debts  acknowletlged  on  statutes  merchant, 
[  420  ]  or  statutes  staple  (pursuant  to  die  statutes  13  Edw.I.  de  mer- 
catoribtiSy  and  27  Bxlw.  III.  c.  9.) ;  upon  forfeiture  of  these, 
tlie  body,  lands,  and  goods  may  all  be  taken  at  once  in  exe- 
cution, to  compel  the  payment  of  the  debt.  The  process 
hereon  is  usually  called  an  extent  or  extendi  Jheias,  {because 
the  sheriff  is  to  cause  the  lands,  &c.  to  he  appraised  to  their 
full  extended  vahie,  before  he  delivers  them  to  the  plaintifT, 
that  it  may  be  certainly  known  how  soon  the  debt  will  be 
satisfied*.  And  by  statute  33  Hen.  V^III.  c.  39.  all  obliga- 
tions made  to  the  king  shall  have  tlie  same  force,  ant]  of  con- 
sequence the  same  remedy  to  recover  them,  as  a  statute  sta- 
ple ;  though  indeed,  before  this  statate,  the  king  was  entitled 
to  sue  out  execution  against  the  body,  lands,  and  goods  oT 
his  accountant  or  debtor'.  And  his  debt  shall,  in  suing  out 
execution,  be  preferred  to  that  of  every  other  creditor,  who 
hath  not  pbtained  judgment  before  the  king  commenced  his 
suit  "■.  The  king's  judgment  also  affects  all  lands,  whidi  the 
king's  debtor  hath  at  or  after  the  time  of  contracting  his  debt,  or 
which  any  of  his  officers  mentioned  in  the  statute  1 3  Eliz.  c  4. 
hath  at  or  after  the  time  of  his  entering  on  the  office ;  so 
that,  if  such  officer  of  the  crown  aliens  for  a  valuable  consi- 
deration, the  land  shall  be  liable  to  the  kmg's  debt  even  in 
the  hands  of  a  boTW  Jide  jMirchaser  ;  though  the  debt  due  to 
the  king  was  contracted  by  the  vendor  many  years  after  the 
alienation".  Whereas  judgment  between  subject  and  sabject 
related,  even  at  common  law,  no  farther  back   Utan  tlie  first 

Hob.  5S.  <°  Suk  33  Urn.  VIII.  C  S9.  $  74. 

^  K  N.  B.  131.  •■  10  lUii.  55,  56. 
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day  of  Uie  term  in  which  they  were  recovered,  in  respect  of 
the  lands  of  the  debtor ;,  and  (.lid  not.  bind  his  goods  and  chat- 
tels, but  from  the  date  of  the  writ  of  execution :  and  now, 
by  the  stotute  of  frauds,  29  Car.  II.  c.  3.  the  judgment  shai! 
not  bind  the  land  in  the  hands  of  a  bona  Jide  purchaser, 
but  only  from  the  day  of  actually  signhig  the  same:  which  \%  r  ^21  T 
directed  by  die  statute  to  be  punctually  entered  on  the  re- 
cord :  nor  shall  the  writ  of  execution  bind  the  goods  in  the 
hands  of  a  stranger,  or  the  purchaser  ",  but  only  from  the  ac- 
tual deliveiy  of  the  writ  to  the  sheriff  or  other  officer,  who  is 
therefore  ordered  to  indorse  on  the  back  of  it  tlie  day  of  hi» 
receiving  the  same. 

These  are  the  methods  wliich  die  law  of  England  has 
pointed  out  for  the  execution  of  judgments :  and  when  the 
pluiiilifF's  demand  is  satisfied,  either  by  tlie  voluntary  pay- 
ment of  the  defendant,  or  by  tfiis  compulsory  process,  or  other- 
wise, satisfaction  ought  to  be  entered  on  the  record,  that  the 
defendant  may  not  be  liable  to  be  hereafter  harassed  a  second 
tliue  on  the  same  account.  But  idl  these  writs  of  execution 
muiit  be  sued  out  within  n  year  and  a  day  after  the  judgment 
is  entered ;  otherwise  the  court  concludes  prima  facie  that  the 
judgment  is  satisfied  aiid  extinct :  yet  however  it  will  grant 
a  writ  of  scire  facias  in  pursuance  of  statute  Westni.  2. 
1 3  Edw.  I.  c.  45.  for  the  defendant  to  shew  cause  why  die 
judgment  should  not  be  revived,  and  execution  had  against 
him ;  to  which  the  defendant  may  plead  such  matter  as  he  has 
to  allege,  in  order  to  shew  why  process  of  execution  should 
not  be  issued:  or  the  phiintifT  may  still  bring  an  action  of  debt, 
founded  on  this  dormant  judgment,  which  was  the  only  me- 
thod of  revival  allowed  by  the  common  law  J". 

In  this  manner  are  the  several  remedies  given  by  the  Eng- 
lish law  for  all  sorts  of  injuries,  either  real  or  personal,  admi- 
nistered by  the  several  courts  of  justice,  ond  their  respective 
officers.  In  the  course,  therefore,  of  die  present  volume,  we 
have  first  seen  and  considered  the  nature  of  remetlies,  by  the 
mere  act  of  the  parties,  or  mere  o{x;ration  of  law,  without  any 
suit  in  courts.     We  have  next  token  a  review  of  remedies  by 

«  aiunu  267.  "  Co,  liilu  890. 
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suit  orac  ion  in  courts:  and  therein  have  contemplated,  firet, 
the  nature  and  species  of  courts  instituted  for  the  redress  of 
injuries  ?in  general ;  and  then  have  shewn  in  what  particular 
courts  application  must  be  made  for  the  reth'ess  of  particular 
[  422  ]  injuries,  or  the  doctrine  of  jurisdictions  and  cognizance.     We 
afterwards  proceeded  to  consider  the  nature  and  distribution 
Tof  wrongs  and  injuries  affecting  every  sjiecies  of  personal  ami 
real  rights,  with  the  respective  remetlies  by  suit,  which   the 
law  of  the  land  has  idTordcd  for  even*-  possible  injury.     Antl, 
Ja-sUr,    we  have  deduced  and  pointed  out  liie    metliod  aud 
progress  of  obtaining  such  renieilies  in  the  courU*  of  justice  : 
proceeding  from  the  first  general  complaint  or  m-iginnl   writ 
through    all  the  stages  of  process^  to  compel  tl»e  defendant'^ 
appearance ;  and  oi' pU'adiu^,  or  formal  allegiition  on  the  i)ne 
•sitle,  and  excuse  or  denial  on  the  other;  witli  the  examination 
of  the  validity  of  such  complaint  or  excuse,  ujK>n  dimtitrcr  ,- 
-or  the  truth  of  the  tacts  alleged  and  <lenietl,  ujwn  ijwtw- ji»inecl, 
juid  its  several  triah  ■.   to  the  jttdgmaU  or  sentence  of  tViej 
law,  with  respect  to  the  nature  and  amount  of  tlie  redress  to] 
l)e  specifically  given  :  till,  alter  considering  the  sus|x>Msion  of 
that  judgment  by  writs  in  the  iTatiire  of  appeals^  we  have  ar-tj 
rived    at  it's  final  cicaition;   which  puts  the  party  in   sjx'cific 
possession   of  his   right   by    the    intervention  of  m'uuster'uil ' 
olHccrs,   or   else  gives  him  an  ample  satisfaction,  eithvrbyj 
equivalent  damages,  or  by  the  confinement  of  his  body  who  Is] 
guilty  of  the  injury  complained  of. 

This  care  and  circumspection  in  the  law, — in  providing 
that  no  man's  right  shall  be  affected  by  any  legal  proceeding' 
without  giving  him  previous  notice,  and  yet  that  the  debtor 
shall  not  by  receiving  such  notice  take  occasion  to  escape  from 
justice ;  in  requiring  that  every  complaint  be  accurately  ami 
precisely  ascerUxined  in  writing,  and  be  as  pointedly  oikI 
exactly  answered  ;  in  clearly  stating  the  question  either  of  law 
or  of  fact ;  in  deliberately  resolving  the  former  after  full  arj»u- 
mentative  discussion,  and  indisputably  fixing  the  latter  hy  a 
diligent  and  impartial  trial ;  in  correcting  such  errors  as  may 
have  arisen  in  either  of  tliose  modes  of  decision,  from  acci- 
dent, mistake,  or  sui-prise;  and  in  finally  enforcing  the  judo- 
meni,  when  nodiing  can  hn  allegetl  to  impeach  it ;  —  ibis 
anxiety  to  maiiuaiii  and  restore  to  every  uidividuul  the  enjoy- 
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metit  of  his  civil  rights,  without  intrenching  upon  those  of 
any  other  iadividunl  in  the  iiatiou,  this  parental  solicitude 
which  pemides  our  whole  legal  constitution,  is  the  genuine  [ 
olFspring  of  that  spirit  of  equal  liberty  which  is  the  singular 
felicity  of  Englishmen.  At  the  same  time  it  nmst  be  owned 
to  have  given  an  handle,  in  some  degree,  to  those  complaints, 
of  (Jehiy  in  the  practice  of  the  law,  which  are  not  wholly 
without  foundation,  but  are  greatly  exaggerated  beyond  tlie 
truth.  There  may  be,  it  is  true,  in  this,  as  in  all  other  de- 
partn\ents  of  knowledge,  n  few  unworthy  professors  :  who 
study  the  science  of  chicane  and  sophistry  rather  than  of  truth 
and  justice;  and  who,  to  gratify  the  spleen,  the  dishonesty, 
and  wilfulness  of  their  clients,  may  endeavour  to  screen  the 
guilty,  by  an  unwarrantable  use  of  diose  metms  which  were 
intended  to  protect  the  innocent.  But  tlie  frequent  disap- 
pointments and  the  constant  discountenance,  that  they  meet 
with  in  tlie  courts  of  justice,  have  confined  these  men  (to  the 
honour  of  this  age  be  it  spoken)  both  in  number  and  re- 
putation to  indeed  a  very  despicable  compass. 

Yet  some  delays  there  certainly  are,  and  must  unavoid- 
ably be,  in  the  conduct  of  a  suit,  however  desirous  the  parties, 
and  their  agents  may  be  to  come  to  a  speedy  determination. 
Tliese  arise  from  the  same  original  causes  as  were  mentioned 
in  examining  a  former  complaint'' ;  from  liberty,  property, 
civility,  commerce,  and  an  extent  of  populous  territory ; 
which  whenever  we  are  wiUing  to  exchange  for  tyranny,  po- 
verty, barbarism,  idleness,  and  a  barren  desert,  we  may  then 
enjoy  the  same  dispatch  of  causes  that  is  so  highly  extolled  in 
some  foreign  countries.  But  common  sense  and  n  little  ex- 
perience will  con\'ince  us,  that  more  time  and  circumspection 
are  requisite  in  causes,  where  the  suitors  have  valuable  and 
liermanent  rights  to  lose,  diau  where  tlieir  pro^ierty  is  trivial 
and  precarious,  and  what  the  law  gives  them  to-<lay  may  be 
seized  by  their  prince  to-morrow.  In  Turkey,  says  Montes-; 
quieu ',  where  little  regard  is  shewn  to  the  lives  or  fortunes 
of  the  subject,  all  causes  are  quickly  decideil ;  tine  l«isha, 
on  a  summary  heanng,  orders  which  party  he  pleases  to  be 
bastinadoed,  imd  then  sends  them  about  their  business.     But 

^  Se«  pAg,  SS7.  Sp>  L*  b.  6.  ch.  3. 
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in  free  states,  the  trowhlc,  expense,  nncl  delays  of  judicial  pro- 
ceedings are  the  price  that  every  subject  pays  for  liis  liberty : 
and  in  all  governmenLs,  he  adds,  the  fomialities  of  law  in- 
crease, in  proportion  to  the  value  which  is  set  on  the  honour, 
the  fortune,  the  liberty,  and  life  of  the  sabjecU 
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FnoM  these  principles  it  might  reasonably  follow,  that  the 
English  courts  should  be  more  subject  to  tielays  Uiau  tliose  of 
other  nations ;  as  they  set  a  greater  value  on  lifcj  on  liberty, 
and  on  property.      But  it  is  our  peculiar  felicity  to  unjoy  die 
atlvontage,  and  yet  to  be  exempted   from  a  proportionable 
share  of  the  burthen.     For  the  course  of  the  civil  law    to 
which  most  other  nations  conform  their  practices,  is  much 
more  tedious  than  ours ;  for  proof  of  which  I  need  only  ap- 
peal to  the  suitors  of  those  courts  in  England,  where  tije  prac- 
tice of  the  Roman  law  is  allowed  in  its  full  extenU      And 
particularly  in   France,  not  only  our  Forteijcue'  accuses  (oii 
his  own  knowledge)  their  courts  cf  most  unexampled  delays 
in  administering  justice  ;  but  even  a  writer  of  their  own'  has 
not   scrupled   to  testify,  that    there  were  in   his    time  more 
causes  there  depending  than  in  all  Europe  besides,  and  some 
of  them  an  handred  years  old.     But  (not  to  enlarge  upon  tlie 
prodigious  improvements  which  have  been  made  in  the  cele- 
rity of  justice  by  the  disuse  of  real  actions,  by  the  statutes  of 
amendment  taidjeqfails^i  and  by  other  more  modem  regula- 
tions, which    it   now  might  be  indelicate  to  remember,  but 
which  posterity  wOl  never  forget)  the  time  and  attendance 
afforded  by  the  judges  in  our  English  courts  are  also  greater 
than  those  of  many  otlier  countries.     In  the  Roman  calendar 
there  were  in  the  whole  year  but  twenty-eight  judicial  or  tri- 
verbial "  days  allowed  to  the  praetor  for  deciding  causes  •  : 
whereas,  with  us,  one-fourth  of  the  year  is  term  time,  in  which 
three  courts  constantly  sit  for  the  dispatch  of  matters  of  law  ; 
besides  the  very  close  attendance  of  the  court  of  chancery  ibrj 
determining  soits  in  equity,  and  the  numerous  courts  of  i 
2  sise  and  nisi  prius  that  sit  in  vacation  for  the  trial  o(  niatteni 


'  4fe  Laud.  LL.  c.  53. 

•  Bodin.  <(•  JiqwN.  {.  6,  t,e. 

'  See  pag.  407. 
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of  fact.  Indeed  there  is  no  other  country  in  the  known 
world,  that  hath  an  institution  so  commodious  and  so  adapted 
to  the  dispatch  of  causes,  as  our  trial  by  jury  in  diose 
courts  for  the  decision  of  facts ;  in  no  other  nation  under 
heaven  does  justice  make  her  progress  twice  in  each  year  into 
almost  every  part  of  the  kingdom,  to  decide  upon  ihe  spot, 
by  the  voice  of  the  people  themselves,  the  disputes  of  the  re- 
motest provinces. 

And  here  this  part  of  oar  commentaries,  which  regularly 
treats  only  of  redress  at  the  common  law,  would  naturally 
draw  to  a  conclusion.  But,  as  the  proceedings  in  the  courts 
of  equity  are  very  different  from  those  at  common  law,  aad 
as  those  courts  are  of  a  very  general  and  extensive  jurisdiction, 
it  is  in  some  measure  a  branch  of  the  task  I  have  undertake], 
to  give  the  student  some  general  idea  of  the  forms  of  prac- 
tice adopted  by  those  courts.  These  will,  therefore,  be  the 
subject  of  the  ensuing  chapter. 
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CHAPTER   THE   TWENTY-SEVENTH. 

OP  PROCEEDINGS  in  the  COURTS 
OP  EQUITY. 


"DEFORE  we  enter  on  the  proposed  subject  of  the  ensuing, 
chapter,  viz.  the  nature  and  method  of  proceedings  in  the 
courts  of  equity,  it  will  be  proper  to  recollect  the  observations^ 
which  were  made  in  the  beginning  of  this  book'  on  the  prin- 
cipal tribunals  of  that  kind,  acknowl^ged  by  the  constitution, 
of  England;  and  to  premise  a  few  remarks  upon  those  parti- 
cular causes,  wherein  any  of  them  claims  and  exercises  a  sole 
jurisdiction,  distinct  from  and  exclusive  of  the  other. 

I  HAVE  already  b  attempted  to  trace  (though  very  concisely) 
the  history,  rise,  and  progress,  of  the  extraordinary  court,  or 
court  of  equity,  in  chancery.  The  same  jurisdiction  is 
exercised,  and  the  same  system  of  redress  pursued,  in  the 
equity  court  of  the  exchequer ;  with  a  distinction,  however, 
as  to  some  few  matters,  peculiar  to  each  tribunal,  and  in  which 
the  other  cannot  interfere.  And,  first,  of  those  peculiar  to 
the  chancery. 

1.  Upon  the  abolition  of  the  court  of  wards,  the  care, 
which  the  crown  was  bound  to  take  as  guardian  of  it's  infant 
tenants,  was  totally  extinguished  in  eveiy  ieodal  view  ;  but 
r  42<7  ]  resulted  to  the  king  in  his  court  of  chancery,  tf^ther  with 
the  general  protection  '^  of  all  other  infants  in  the  kingdom. 
When  therefore  a  fatherless  child  has  no  other  guardian,  the 
court  of  chancJery  has  a  right  to  appoint  one :  and  from  all 
proceedings  relative  thereto,  an  appeal  lies  to  the  house  of 

•  pag.  45.  50.  78.  "  pag.  50,  &c.  «  F.N.B.  27. 
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lords.  Tlie  court  of  exchequer  can  only  appoinl  a  guardian 
ad  iitenif  to  manage  die  defence  of  the  infant  if  a  suit  be 
commenced  against  him ;  a  power  which  is  incident  to  the 
jurisdiction  of  every  court  of  justice"*:  but  when  the  interest 
of  a  minor  comes  before  the  court  judicially,  in  the  progress 
of  a  cause,  or  upon  a  bill  for  that  pui-pose  filed,  either  tri* 
bunul  indiscriminately  will  take  care  of  the  property  of  the 
infant.  ( 1 ) 

2.  As  to  idiofs  and  lunatics:  the  king  himself  used  formerly 
to  commit  the  custody  of  them  to  proper  committees,  in  every 
particular  case ;  but  now,  to  avoid  solicitations  and  the  very 

"  Cro.  Jac.  641 .     S  Lev.  163. 

fl)  The  origin  of  the  jurisdictioa  of  the  court  of  chancery  over 
inrtinCs,  has  been  much  discussed,  without  being  brought  lonny  sntisfactory 
decision.  Mr.  Hurgrave  (Co.  Litt.  88.b.  n.  70.)  is  of  opinion  that,  so  far  as 
appears  from  present  evidence,  it  ia  not  of  antient  date,  and  though  now  un^ 
qucstionatile,  was  at  ftntan  usurpation.  Mr.  Fonblanque  [on  Equity,  voE.n. 
pp.  228.  232.  5th  edit.)  argues  that  die  jurisdiction  is  general,  and  entirely 
independent  of  the  statute  of  H.  8.,  which  created  the  court  of  wards  and 
liveries  ;  that  it  is  part  of  the  great  parental  superintendence,  originally 
vested  in  the  crown  by  the  constitution,  and  exercised  by  the  crown 
through  the  chancellor.  The  whole  iurgument  is  well  urorth  reading :  one 
point  is  at  least  clear,  that  aa  the  court  of  wards  and  liveries  was  expressly- 
confined  to  the  infant  heirs  of  the  tenants  of  the  crown,  its  creation,  or 
its  abolitioni  could  have  no  effect  on  the  guardianship  of  infants  in  general. 
It  will  be  observed  that  the  jurisdiction  as  to  inf;tnts,  is  very  distinct  from 
that  as  to  idiots  and  lunatics;  as  to  idiots,  whether  by  common  law 
or  tile  statute  17  E.2.  c.  9.,  (see  VoI.I.  p.303.)  the  king  has  a  beneficial 
interest  in  their  lands,  and  as  a  special  warrant  from  the  crown  is  in 
all  cases  necessary  to  the  grant  of  its  interest,  the  separate  commission, 
which  gives  the  chancellor  jurisdiction  over  their  persons  and  estates, 
may  be  referred  to  that ;  and  as  to  lunatics,  though  the  same  beneficial 
interest  docs  not  exist,  yet  as  the  17E.2  c.  10.  gives  either  a  new  power 
to  tl»e  crown,  oral  least  a  new  rugulatinn  of  an  old  power,  (see  Vol.1, 
p.  J04.)  in  either  case  some  new  commission  might  be  thought  necessary  be- 
yond the  general  jurisdiction  conferred  by  the  delivery  of  the  great  seal. 
And,  accordingly,  as  Mr.  Fonblanque  observes,  the  two  jurisdictions  are 
exercised  in  a  different  way,  as  if  tlicy  flowed  from  diU'erent  sources;  in 
that  over  idiots  and  lunatics,  no  other  court  of  equity  partakes,  nor  is  diere 
an  appeal  to  the  lords ;  in  short,  the  power  is  delegated  by  warrant  to  a 
particular  officer,  and  the  appeal  is  from  him  to  the  authority  delegating 
it;  but  in  that  over  infants,  the  master  of  the  rolls  has  concurrent  jurijt- 
diction,  and  the  appeal  is  to  the  lords,  which  are  both  urcuoutancet  m> 
tending  the  general  juriMliction  of  the  ciianceltor. 
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shadow  of  undue  partiality,  a  warrant  is  issuetl  by  the  king  ' 
under  his  royal  sign  manual  to  the  chancellor  or  keeper  of  his 
seal  to  perform  this  office  for  him :  and,  if  he  acts  improperly 
in  granting  such  custodies,  the  complaint  must  be  made  to 
the  king  himself  in  council  ^  But  the  previous  proceedings 
on  the  commission,  to  inquire  whether  or  no  the  jmrty  be  an 
idiot  or  a  lunatic,  arc  on  the  law  side  of  the  court  of  chancery, 
and  can  only  be  redressed  (if  erroneous)  by  writ  of  error  in 
the  regular  course  of  law. 

3.  The  king,  as  parens  patriae^  has  the  general  superin- 
tendence of  all  charities,-  which  he  exercises  by  the  keeper  of 
his  conscience,  the  chancellor.  (2)  And  therefore  whene%'er 
it  is  necessary,  the  attorney-general,  at  the  relation  of  some 
informant,  (who  is  usually  called  the  relator^)  files  ex  officio 
an  information  in  the  court  of  chimcery  to  ])ave  the  charity 
properly  established.  By  statute  also  4-3  Eliz.  c.  4'.  authority 
is  given  to  the  lord  chancellor  or  lord  keeper,  and  to  the 
chancellor  of  the  duchy  of  Lancaster,  respectively,  to  grant 
commissions  under  their  several  seals,  to  inquire  into  any 
abuses  of  charitable  donations,  and  rectify  the  same  by  dacreei 
which  may  be  reviewed  in  tlie  respective  courts  of  the  several 
chancellors,  upon  exceptions  taken  thereto.  But,  though 
this  is  done  in  the  petty-bag  office  in  the  court  of  chancery, 
because  the  commission  is  there  returned,  It  is  not  a  proceed- 
ing at  common  law,  but  treated  as  an  original  cause  in  the 
court  of  equity.  The  evidence  below  is  not  taken  down  in 
writing,  and  the  respondent  in  his  answer  to  the  exceptions 


«  See  book  I.  eh.  8. 


*  3  P.Wmi.l08.   See  Reg.  Br.  967. 


(2)  This  seems  to  be  too  generally  stated,  for  though  it  is  true  that 
D»here  a  charity  is  cstaWished,  nt\A  (licre  is  no  charter  to  n^ilate  it,  as 
there  muit  he  somewhere  a  power  for  that  purpose,  the  king  has  in  sudt 
case  a  general  superintciKlcnce ;  yet  if  there  is  a  charter  with  proper  powen, 
the  charity  must  he  regulated  in  the  jnanner  prescribed  in  the  charter,  and 
there  is  no  room  for  the  eoiurolling  interposition  of  the  court  of  duut- 
cery.  The  intcqionitioa  of  the  court,  tliereibre,  in  those  instances  ia 
which  the  charities  were  founded  by  charter*,  or  by  act  of  parliameat,  aod 
a  visitor  or  governor,  or  trustees  a()iMjinte>l,  must  be  referred  to  the  jurisUio. 
tion  which  that  court  has  in  all  cases  in  which  a  trust  conferred  appears  to 
have  been  abused,  and  not  to  an  original  right  to  direct  the  matuaaacnt 
of  the  charity.    Fonblanque,  '2.  £07. 
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may  allege  what  new  matter  lie  pleases ;  upon  whicli  they  go 
to  proofj,  and  examine  witnesses  iu  writing  upon  all  ilie  mat- 
ters in  issue :  and  the  court  may  decree  the  respondent  to 
pay  all  the  costs,  though  no  such  autliority  is  given  by  the 
statute.  And  as  it  is  thus  considered  as  an  original  cause 
tliroughout,  an  appeal  lies  of  course  from  the  chancellor's 
decree  to  the  house  of  peers  ^,  notwithstanding  any  loose  opin- 
ions to  the  contrary  ''.  (3) 

4.  By  the  several  statutes  relating  to  l>anh-upfs,  a  summary 
jurisdiction  is  given  to  the  chancellor,  in  many  matters  con- 
sequential or  previous  to  the  commissions  thereby  directed  to 
be  issued  ;  from  which  the  statutes  give  no  appeal. 

On  the  other  hand,  the  jurisdiction  of  the  court  of  chan- 
cery tlotli  not  extend  to  some  causes,  wherein  relief  may  be 
had  in  the  exchequer.  No  information  can  be  brought,  in 
chancery,  for  such  mistaken  charities,  as  are  given  to  the 

•  Duke's  clair.  uses,  62-  128.     Cor-        *  8  Vera.  1 18. 
ponition  of  Burford  v.  Lendml.     Cane. 
9  Maj  1743.  ; 

(3)  By  the  52  G.  3.  c.  101.  ia  cases  of  supposed  breach  of  any  mist 
created  for  cliariUibie  purposes,  or  whenever  the  direction  of  a  court  of 
equity  shall  be  deemetl  necessary  for  the  mlministration  of  any  sucli,  two 
or  more  persons  may  proceed  cither  in  t-hancery,  the  rolls,  or  the  ex- 
chequer, by  way  of  petition  allowed  by  the  attorney  or  solicitor-general, 
which  the  court  shall  hear  summarily,  with  discretion  ns  to  the  costs  of 
the  application ;  and  none  of  the  proceedings  shall  be  subject  to  any 
stamp  duty  whatever. 

With  respect  to  charities  in  Enginnd,  for  tlie  edncation  of  the  poor,  the 
objects  of  the  iJ  Eliz.  c.  4.  have  recently  been  followed  up  by  the  legis- 
lature on  an  extended  scale.  By  the  58  G.  3.  c.  91.  &  59  G.  3.  c.  SI.  His 
majesty  is  authorised  to  appoiiiit  commissioners  lor  the  icivcstigntion  of 
such  charities  with  very  extensive  powers  of  inquiry.  These  comujis&ioners 
divide  themselves  for  different  parts  of  the  country,  and  niuke  a  half-yearly 
report  to  his  majesty  on  the  state  of  the  foundations  which  they  have 
examined,  specifying  the  amount,  nvanagement,  and  appropriation  of  the 
fundj,  and  suggesting  the  best  mode  of  remedying  abuses,  and  preventing 
future  misapplicatiosis ;  and  if  any  five  or  more  of  tliem  certify  the  jmrti- 
cutars  of  any  case  to  the  attorney-general,  with  their  opinion  that  the  in- 
terference of  a  court  of  equity  t*  necessary  for  remedying  misapplication, 
or  regulating  the  future  management,  he  may  proceed  by  summary  petition 
in  the  court  of  chancery,  or  by  information  in  the  exchequer  sitting  in 
equity  for  relief. 
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king  by  the  statutes  for  suppressing  superstitious  uses.  Nor 
can  chancery  give  any  relief  against  the  king,  or  direct  any 
act  to  be  done  by  him,  or  make  any  decree  disposing  of  or 
affecting  his  property ;  not  even  in  cases  where  he  is  a  royal 
trustee  '.  Such  causes  must  be  determined  in  the  court  of  ex- 
chequer, as  a  court  of  revenue ;  which  alone  has  power  o\er 
[  429  3  the  king's  treasury,  and  the  officers  employed  in  it's  manage^ 
ment :  unless  where  it  properly  belongs  to  the  duchy  court  of 
Lancaster,  which  hath  also  a  similar  jurisdiction  as  a  court  of 
revenue;  and,  like  tlie  other,  consists  of  both  a  court  of  Jaw 
and  a  court  of  equity. 

In  all  other  matters,  what  is  snid  of  the  court  of  equity  in 
chancery  will  be  equally  applicable  to  the  other  courts  of 
equity.  Whatever  difference  there  may  be  in  the  forms  of 
practice,  it  arises  from  the  different  constitution  of  their  o^ 
ficers :  or,  if  they  differ  in  any  thing  more  essential,  one  of 
them  must  certainly  be  wrong ;  for  truth  and  justice  are  al- 
ways uniform,  and  ought  equally  to  be  adopted  by  them  all. 

Let  us  next  take  a  brief,  but  comprehensive,  view  of  the 
general  nature  of  equifj/,  as  now  understood  and  practised  in 
our  several  courts  of  judicature.  1  have  formerly  touched 
upon  it  *,  but  imperfectly :  it  deserves  a  more  complete  ex- 
plication. Yet  as  nothing  is  hitherto  extant,  that  can  give 
a  stranger  a  tolerable  idea  of  the  courts  of  equity  subsisting 
in  England,  as  distinguished  from  the  courts  of  law,  the  com- 
piler of  these  observations  cannot  but  attempt  it  with  diflB- 
dence :  those  who  know  them  best,  are  too  much  employed 
to  find  time  to  write ;  and  those  who  have  attended  but  little 
in  those  courts,  must  be  often  at  a  loss  for  materials. 


I 
I 
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Equity  then,  in  it's  true  and  genuine  meaning,  is  the  sod 
and  spirit  of  all  law :  positive  law  is  construed,  and  fa/ional 
law  is  made  by  it.  In  this  equity  is  synonymous  to  justice; 
in  tlial  to  the  true  sense  and  sound  interpretation  of  the  rule; 
But  the  very  terms  of  a  court  of  equity,  and  a  court  of  ten,  as 
contrasted  to  each  other,  are  apt  to  confound  and  mislead  us; 


'  Huggint  v.  York  Bailiiings'  Cora- 
pan  j.  Cane.  S4  Oct.  174a  Ileereii.At. 
tarD«7>gen«ral.      Cane.  37  Nov,  1741. 


Idgbtboum  f.  Attorney -genenU.    o 
8  May  1 743. 
k  Vol.1,  intiwl.  {  8&  3.  a<r  eatc. 
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as  if  the  one  judged  without  equity,  and  ihe  other  was  not 
bound  by  any  law.  Whereas  every  definition  or  illustration 
to  be  met  with,  which  now  draws  a  line  between  the  two  ju- 
risdictions, by  setting  law  and  equity  in  opposition  to  each  [  iSO  3 
other,  will  be  found  either  totally  erroneous  or  erroneous  to  a 
certain  degree. 

1.  Thus  in  the  first  place  it  is  said ',  that  it  is  the  business 
of  a  court  of  equity  in  England  to  abate  the  rigour  of  the 
common  law.  But  no  such  power  is  contended  for.  Hard 
was  the  case  of  bond-creditors,  whose  debtor  devised  away 
his  real  estate ;  rigorous  and  unjust  the  rule,  which  put  the 
devisee  in  a  better  condition  than  the  heir  *" :  yet  a  court  of 
equity  had  no  power  to  interpose.  Hard  is  the  common  law 
still  subsisting,  that  land  devised,  or  descending  to  the  heir, 
shall  not  be  liable  to  simple  contract  debts  of  the  ancestor  or 
devisor  °,  although  the  money  was  laid  out  in  purchasing  the 
very  land ;  and  that  the  father  shall  never  immediately  suc- 
ceed as  heir  to  the  real  estate  of  the  son  ° :  but  a  court  of 
equity  can  give  no  relief;  though  in  both  these  instances  the 
artificial  reason  of  the  law,  arising  from  feodal  principles,  has 
long  ago  entirely  ceased.  Tlie  like  may  be  observed  of  the 
descent  of  lands  to  a  remote  relation  of  the  whole  blood,  or 
even  their  escheat  to  the  lord,  in  preference  to  the  owner's 
half  brother  •• ;  and  of  the  total  stop  to  all  justice,  by  causing 
the  parol  to  demur  \  whenever  an  infant  is  sued  as  heir  or  is 
party  to  a  real  action.  In  all  such  cases  of  positive  law,  the 
courts  of  equity,  as  well  as  the  courts  of  law,  must  say  with 
Ulpian  ^i  "  hoc  qttidem  perqtiam  durum  est,  sed  if  a  lex  scripta  est  J* 

2.  It  is  said  *,  that  a  court  of  equity  determines  according 
to  the  spirit  of  the  rule,  and  not  according  to  the  strictness 
of  the  letter.  But  so  also  does  a  court  of  law.  Both,  for 
instance,  are  equally  bound,  and  equally  profess,  to  interpret 
statutes  according  to  the  true  intent  of  the  legislature.  In 
general  law  all  cases  cannot  be  foreseen ,   or,  if  foreseen, 

'  Lord  Koims.  princ.  of  eqiuL  44.  c  Ibid.  pag.  237. 

■  S«e  Vol.  II.  clj,23,  pag.  378.  -s  See  pag.  30a 

»  See  Vol.11.  ch.l5.  pag.  S43,  244.  '  Ff'',^0.  9. 12. 

chap.  23.  pag.  377.  ■  Lord  Raima,  princ.  of  equit.  177. 
°/6ii^.  cb.l4.  pag.soe. 
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cannot  be  expressed :  some  will  arise  tliat  will  fall  within  the 
[  431  ]  meaning,  though  i»ot  within  the  words,  of  the  legislator  ;  and 
others,  which  may  fall  witliin  the  letter,  may  be  contrarj'  to 
his  meaning,  though  not  expressly  excepted.  These  cases, 
tlius  out  of  the  letter,  are  often  said  to  be  within  the  equity, 
of  an  act  of  parliament ;  and  so  cases  within  the  letter  are 
frequently  out  of  the  equity.  Here  by  equity  we  mean  no- 
thing but  the  soumi  interpretation  of  tlie  law;  Uiough  the 
words  of  the  law  itself  may  be  too  general,  too  special,  or 
otherwise  inaccurate  or  defective.  Tliese  then  are  tiie  cases 
which,  as  Grotius '  says,  "  kx  non  cxade  de/init,  scd  arbiin'o 
"  boni  viri  permitiit ,"  in  order  to  find  out  the  true  sense  and 
meaning  of  the  lawgiver  from  every  other  topic  of  construc- 
tion. But  there  is  not  a  single  rule  of  interpreting  laws, 
whether  equitably  or  strictly,  that  is  not  equally  used  by  the 
judges  in  the  courts  both  of  law  and  equity  :  the  construction 
must  in  both  be  tlie  same;  or,  if  they  differ,  it  is  only  as  one 
court  of  law  may  also  happen  to  differ  from  another.  Each 
endeavours  to  fix  and  adopt  the  true  sense  of  the  law  in 
question ;  neither  can  enlarge,  dinninish,  or  alter,  tJiat  sense 
in  a  single  tittle. 


3.  Again,  it  ]iath  been  said ",  that  Jratid^  accident^  and 
trus/f  are  the  proper  and  peculiar  objects  of  a  court  of  ccjui- 
ty.  (4)  But  every  kind  of  yiawrf  is  equally  cognizable,  and 
equally  adverted  tu,  in  a  court  of  law :  and  some  frauds  are 
cognizable  only  there  :  as  fraud  in  obtaining  a  devise  of  lands, 
which  is  always  sent  out  of  the  equity  courts,  to  be  there  de- 
termined. (5)  Many  accidents  are  also  supplied  in  a  court 
of  law;  as,  loss  of  deeds,  mistakes  in  receipts,  or  accoimtSy 
wrong  payments,  deaths  which  make  it  impossible  to  perform 
a  condition  literally,  and  a  multitude  of  other  contingencies; 
and  many  cannot  be  relieved  even  in  a  court  of  equity ;  gm 
if  by  accident  a  recovery  is  ill  sufrere<I,  a  devise  ill  executed, 

'  tie  ae^ttilate.  §  3.  •   I  Roll.  Abr.  374.     4  Inst.  84.  iq^ 

Mod,  I. 


(4)  Rolle  says,  jeo  a'u:  oie  mon  teigneur  Coke  a  cUer,  two  vertet  pur  cro 
hort  de  tir  TTiotnas  Moore. 

"  'J'hree  things  arc  to  be  helpt  ia  conscience. 
Fraud,  accident,  ami  ihings  of  confidence." 
{a}  Wrbh  V,  Claoerden.  8  Atk.  424. 
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a  contingent   remainder   tleslroyed,    or  a   power   of  leasing 

omitted  in  u  fiimily  settlement.      A  technical  fTust,   indeed, 

created  by  the  limitation  of  a  second  use,  was  forced  into  the 

courts  of  equity  in  the  manner  formerly  mentioned";  and  [  432  "} 

this  species  of  trusts,  extended  by  inference  and  construction, 

have  ever  since  remained  as  a  kind  of  ptruh'um  in  those  courts. 

But  there  are  other  trusts,  which  arc  cognizable  in  a  court  of 

law:  as  deposits,  and  all  manner  of  bailments ;  and  especially 

that  implied  contract,  so  highly  beneficial  and  useful,  of  liav- 

ing  undertaken  to  account  for  money  received  to  another's 

use%  which  is  the  ground  of  an  action  on  the  case  aliuost  as 

universally  remedial  as  a  bill  in  etjuity. 

4.  Once  more ;  it  has  been  said  that  a  court  of  equity  is 
not  bound  by  rules  or  precedents,  but  acts  from  the  opinion 
of  the  judge  ^^  founded  on  the  circiimstimces  of  every  particular 
case.  Whereas  the  system  of  our  courts  of  equity  .is  u  la- 
boured connected  system,  governed  by  established  rules,  and 
bound  down  by  precedents,  fronv  which  they  do  not  depart, 
although  the  reason  of  some  of  them  may  perhaps  be  liable 
to  objection.  Thus  the  refusing  a  wife  her  dower  in  a  trtist- 
estiite*,  vet  allowing  the  husband  his  courtesy:  the  holding 
the  penalty  of  a  bond  to  be  merely  a  security  for  the  debt  and 
interest,  yet  considering  it  sometimes  as  the  debt  itself,  so  tliat 
the  interest  shall  not  exceed  that  penalty*,  the  distinguishing 
between  a  mortgage  nt^fiiv  per  cent,  with  a  clause  of  a  reduc- 
tion to  four y  if  the  interest  be  regularly  paid,  and  a  mortgage 
at  four  per  cent,  with  a  clause  of  enlargement  \.o  ^fiiH',  if  the 
payment  of  the  interest  be  deferred  ;  so  that  the  former  shall 
be  deemed  a  conscientious,  the  latter  an  unrighteous  bar- 
gain'': all  these,  and  other  cases  that  might  be  instanced, 

*  Book  II.  ch.  SK).  "  standnfd  for  the  measure  »  diwacel- 

*  See  p«g.l63.  "  lor's  foot.      Wbat  an  unccrtaJn  meft- 
'  Thii is  slated  b)r  Mr.  9i-lden,(TabW-     '•  sure  would  tJ»u  be  !      One  chancellor 

talk,  tit.  «quUy)  with  more  pleasantry  "  has  «  long  foot,  another  a  sliort  foot, 

than  truth.  <■  Etfuity  ii  ■  roguUh  thing:  "  «  third  an  indifferent  fuol.      It  is  tlio 

"  for   tiiw,   we   have  a   ni«Murc,    and  "  same  thing  tvitli  llie  chancellor's  con-. 

"  koow  wliai       trust  to  :  fyui/y  i»  ao-  "  science."' 

«  cording  to  the  conscience  of  him  that         '  3  P.  Wnu,  610.     Sec  Vol,  1 1,  pog. 

"  la  chancellor ;  and,  a%  that   is  larger  337. 
"  or  narrower,  m  is  equity.     'Tls  all         *  Salk.  154. 
"  one,  aa  if   tbey  should   make    the        ^  S  Vera.  889.  316.   3  Atk.  5S0. 

I  I  4 
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are  plainly  rules  of  positive  law ;  supported  only  by  the  re- 
[  483  ]  Terence  that  is  shewn,  and  generally  very  properly  shewn,  to 
a  series  of  former  determinations ;  that  the  rule  of  proj>erty 
may  be  uniform  and  steady.  N'«y,  sometimes  a  precedent  is 
so  strictly  followed,  that  a  particular  judgment  founded  upon 
special  circumstances ',  gives  rise  to  a  general  rule. 

Ik  short,  if  a  court  of  equity  in  England  did  really  act,  as 
many  ingenious  writers  have  supposed  it  (from  theorj")  to  do, 
it  would  rise  above  all  law,  either  common  or  statute,  and  be 
a  most  arbitrary  legislator  in  ever}'  particular  case.  No  won- 
der  they  are  so  often  mistaken.  Grotius,  or  Puffendorf,  or 
any  other  of  the  great  masters  of  jurisprudence,  would  have 
been  as  little  able  to  discover,  by  tlieir  own  light,  the  system 
of  a  court  of  equity  in  England,  as  the  system  of  a  court  of 
law :  especially,  as  the  notions  beforeinentioned  of  the  cha- 
racter, power,  and  practice  of  a  court  of  equity  were  formerly 
ado^ited  and  propagated  (though  not  with  approbation  of  the 
thing)  by  our  principal  antiquaries  and  lawyers;  Spelman  **, 
Coke ',  Lambard  'y  and  Setden  S  and  even  the  great  Bacon  ** 
himself.  But  this  was  ia  the  infancy  of  our  courts  of  equitj, 
before  their  jurisdiction  was  settletl,  mid  when  the  chancellors 
tliemselves,  partly  from  their  ignorance  of  law  (being  fre> 
cjuently  bishops  or  statesmen),  partly  from  ambition  or  lust  of 
power,  (encouraged  by  the  arbitrary  principles  of  the  age  they 
lived  in,)  but  principally  from  the  narrow  and  unjust  decisiaiw 
of  the  courts  of  law,  had  arrogated  to  themselves  such  unli- 
mited authority,  as  hath  totally  been  disclaimed  by  tlieir  suc- 
cessors for  now  above  a  century  past.  The  decrees  of  a  court 
of  equity  were  tlien  rather  irt  the  nature  of  awards,  formed  on 
the  sudden  pro  re  rieUa^  witli  more  probity  of  intejition  thtai 
t  434  ]  knowledge  of  the  subject ;  founded  on  no  settled  principles, 
as  being  never  designed,  and  therefore  never  used,  for  prece- 
dents.    But  the  systems  of  jurisprudence,  in  our  courts  boclt 


'  Se«  the  case  of  Foster  and  Munt, 
I  Vern.  473.  with  regard  to  the  undis- 
posed rtilduum  of  personal  estate*. 

"  Quae  m  Munmu  ibt^ue  tribunalibut 
tmtiti  e  legum  emume  deetmtuUjmdue$, 
lotuM  (b  ret  exigent)  eokibeat  auuxUaritU 
«v  artUrio ,-  iwc  aUter  deentit  lenetur 
ntae  ewiae  ttaf  mi  i^pmu,  fMin,  ehuxiOe 


nmn  fvtione,  rtet^itoteat  ^ute  TJitumjt. 
mtUet  *t  itetnal  protu  twie  vidcbit^ew 
de^aiae.   {Gta*.  108.J 

■  See  pag.  5*,  55. 

'  ^rcMim.  71.78,75. 

(  vMnqrra, 

^  A  Jtugm.  SaetU.  ^  B.  c  8. 
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of  law  and  equity,  are  now  equally  artificial  systems,  founded 
on  the  same  principles  of  justice  and  positive  law ;  but  varied 
by  different  usages  in  the  forms  and  mode  of  their  proceed- 
ings :  the  one  being  originally  derived  (iJiough  much  reformed 
and  improved)  from  the  feotlal  customs,  as  they  prevailed  in 
different  ages  in  the  Saxon  and  Nornuui  judicatures;  the 
other  (but  with  equal  improvements)  from  the  imperial  and 
pontifical  formularies,  introducetl  by  their  clerical  chancellors. 

The  suggestion  indeed  of  every  bill,  to  give  jurisdiction  to 
the  courts  of  equity  (copied  from  those  early  times)  is  that  the 
complainant  hath  no  remedy  at  ihe  common  Jaw.  But  he 
who  should  from  thence  conclude,  that  no  case  is  judged  of  m 
equity  where  there  might  have  been  relief  at  law,  and  at  the 
same  time  casts  his  eye  on  the  extent  and  variety  of  the  cases 
in  our  equity  reports,  must  think  the  law  a  deati  letter  indeed. 
The  rules  of  property,  rules  of  evidence,  and  rules  of  inter- 
pretation in  bolli  courts  are,  or  should  be,  exactly  the  same: 
both  ought  to  adopt  the  best,  or  must  cease  to  be  courts  of 
justice.  Formerly  some  causes,  which  now  no  longer  exist, 
might  occasion  a  different  rule  to  be  followed  in  one  court, 
from  wliat  was  afterwards  adopted  in  the  other,  as  founded  in 
the  nature  and  reason  of  the  thing :  but,  the  instant  those 
causes  ceased,  the  measure  of  substantial  justice  ought  to 
have  been  the  same  in  both.  Thus  the  penalty  of  a  bond, 
originally  contrived  to  evade  the  absurdity  of  tliose  monkish 
constitutions  which  prohibitetl  taking  interest  for  money,  was 
therefore  very  pardonably  considered  as  the  real  debt  in  the 
courts  of  law,  when  the  debtor  neglected  to  perform  his 
agreement  for  the  return  of  the  loan  with  interest :  for  the 
judges  could  not,  as  the  law  then  stood,  give  judgment  that 
the  interest  should  be  specifically  paid.  But  when  afterwards 
the  taking  of  interest  became  legal,  as  the  necessary  compa- 
nion of  commerce  ',  nay,  after  the  statute  of  37  Heiv.  VIII.  c.  9. 
had  declared  the  debt  or  loan  itself  to  be  *'  the  just  and  true  [  435  ] 
Intent"  for  which  the  obligation  was  given,  their  narrow- 
ininded  successors  still  adhered  wilfully  and  technicalJy  to  the 
letter  of  the  antient  precedents,  and  refused  to  consider  die 
pajTnent  of  principal,  interest,  and  costs,  as  a  full  satisfaction 

•  Sec  Vol.  U.  pag.  456. 
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of  the  bond.     At  the  same  time  more  liberal  men,  who  sate 
in  tiie  courts  of  equity,  construed  the  instrument  according  to' 
it's  "  just  and  true  intent,"  as  merely  a  security  for  the  loan  j' 
in  which  light  it  was  certainly  understood  by  the  parties,  at ' 
least  after  these  determinations ;  and  therefore  this  construe- 1 
tion  should  have  been  universally  received.     So  in  mortgages^i 
being  only  a  huided  as  the  other  is  a  personal  security  for 
the  money  lent,  the  payment  of  principal,  interest,  and  costs 
ought  at  any  time,  before  judgment  executed,  to  have  saved 
the  forfeiture  in  a  court  of  law,  as  well  as  in  a  court  of  equity. 
And  the  inconvenience,  as  well  as  injustice,  of  putting  differ- 
ent constructions  in  different  courts  upon  one  and  the  same 
transaction,  obliged  llie  parliament  at  length  to  interfere,  and 
to  direct  by  the  statutes  4-&5Ann.  c.  16.  and  7Geo.II.  c.20. 
that,  in  the  cases  of  bonds  and  mortgages,  what  had  long  been 
the  practice  of  the  courts  of  equity  should  also  for  the  future 
be  universally  followed  in  the  courts  of  law ;  wherein  it  had 
before  these  statutes  in  some  degree  obtained  a  footing*. 

Again  ;  neither  a  court  of  equity  nor  of  law  can  vary  men's 
wills  or  agreements,  or,  (in  other  words)  make  wills  or  agree- 
ments for  them.  Both  are  to  understand  them  truly,  and 
therefore  both  of  them  uniformly.  One  court  ought  not  to 
extend,  nor  the  other  abridge,  a  lawful  provision  deUberate\v' 
settled  by  the  parties,  contiary  to  it's  just  intent.  A  court  of  i 
equity,  no  more  than  a  court  of  law,  can  relieve  against  a 
penalty  in  the  nature  of  stated  damages ;  as  a  rent  of  Si.  an 
acre  for  ploughing  up  antient  meadow  '• :  nor  against  a  lapse 
of  time,  where  the  time  is  material  to  the  contract;  as  in 
covenants  for  renewal  of  leases.  Both  courts  will  equitably 
construe,  but  neither  pretends  to  control  or  change,  a  lawful 
stipulation  or  engagement. 


[  436  ]  The  rules  of  decision  are  in  both  courts  equally  apposite 
to  the  subjects  of  which  they  take  cognizance.  Where  the 
subject  matter  is  such  as  requires  to  be  determined  secundum 
aeqtmm  et  bomtm,  as  generally  upon  actions  on  the  case,  the 
judgments  of  the  courts  of  law  are  guided  by  the  most  liberal 


>  S  Keb.  J53.  S5S. 
6  Mod.  ii.fia  101. 


Saik.  597. 


*  3  Atk.  239. 
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equity.  In  matters  of  positive  right,  both  courts  must  submit 
to  and  follow  those  antient  and  invariable  maxims  "  qucc 
relict  a  stint  et  tradita '."  Both  follow  the  law  of  nations,  and 
collect  it  from  history  and  the  most  approved  authors  of  all 
countries)  where  the  question  is  the  object  of  tlvat  law :  as  in 
case  of  the  privileges,  of  embassadors '",  hostages,  or  ran- 
som-bills ".  (6)  In  mercantile  transactions  they  follow  the 
mariuc-law  *,  and  argue  from  the  usages  and  authorities 
received  in  nil  maritime  countries.  Where  they  exercise  a 
concurrent  jurisdiction,  tliey  both  follow  the  law  of  the  proper 
Jorum  '^  t  in  matters  originally  of  ecclesiastical  cognizajice, 
they  both  equally  adopt  the  canon  or  imperial  law,  according 
to  the  nature  of  the  subject  *>;  and,  if  a  question  came  before 
either,  which  was  properly  the  object  of  a  foreign  municipal 
law,  they  would  both  receive  information  what  is  the  rule  of 
the  country  %  and  would  both  decide  accordingly, 

SrcH  then  being  the  parity  of  law  and  reason  which  governs 
bolli  species  of  courts,  wherein  (it  may  be  asked)  does  tlieir 
essential  difference  consist  ?  It  principally  consists  in  the 
different  modes  of  administering  justice  in  each ;  in  the  mode 
of  proof,  tJie  mode  of  trial,  and  the  mode  of  relief.  Upon 
these,  and  upon  two  other  accidental  grounds  of  jurisdiction, 
which  were  formerly  driven  into  those  courts  by  narrow  deci- 
sions of  the  courts  of  law,  viz.  the  true  construction  of  securi- 
ties for  money  lent,  and  the  form  and  effect  of  a  trust  or  [  .1-37  ] 
second  use ;  upon  these  main  pillars  hath  been  gradually 
erected  that  structure  of  jurisprudence,  which  prevails  in  our 
courts  of  equity,  and  is  inwardly  bottomed  upon  the  same 
substantial  foundations  as  the  legal  system  which  hath  hitherto 

'  Df  jure    naturae  cogilare  jxr  not  *  SeeVol.I.pag'.Ti.Vol,  II.  p«g.'l59. 

alque   dicere  debemuii    dc  jure  po}nJi  461.467. 

Romani,  quae  relicia   tunt   et   tradita.  *  S«e  Vol.  II.  pag  51S> 

(Cic.  de  Leg.  I.  3.  ad  calc.)  "  Ibid.  504. 

«  &e  Vol.1,  pag.  253.  '  Ibid.  463. 

■  Ricordc.Dcacnham.Tr,5Gco.III. 
B.R. 


^ 


(6)  A  ransom-bill  is  the  security  which  the  master  of  a  captured  vessel 
gives  to  the  raptor  for  the  ransom  of  her;  but  by  st.  22 G. 3.  c.25,  all  con- 
tracts for  thai  purpose  arc  rendered  illegnl,  and  ail  such  bQlfr  absolutely 
void. 


487 


PRIVATE 


Book  III. 


been  delineated  in  these  commentaries  ;  however  different 
they  may  appear  ia  tlieir  outward  form,  from  the  different 
taste  of  their  architects. 

1.  And,  first,  as  to  the  mode  of  proof.  When  facts,  or 
their  leading  circumstances,  rest  only  in  the  knowledge  of  the 
party,  a  court  of  equity  applies  itself  to  his  conscience,  and 
purges  him  upon  oadi  with  regard  to  the  truth  of  the  trans- 
action ;  and,  that  being  once  discovered,  the  judgment  is  the 
snme  in  equity  as  it  would  have  been  at  law.  But,  for  want 
of  til  is  discovery  at  law,  the  courts  of  equity  have  acquired  a 
concurrent  jurisdiction  with  every  other  court  in  all  matters 
of  account '.  As  incident  to  accounts,  they  take  a  concur- 
rent cognizance  of  the  administration  of  personal  assets  *,  con- 
sequently of  debts,  legacies,  the  distribution  of  the  residue, 
and  the  conduct  of  executors  and  administrators  «.  As  inci- 
dent to  accounts,  they  also  take  the  concurrent  jurisdiction 
of  tithes,  and  all  questions  relating  thereto  *  j  of  all  dealings 
in  parlnerbliip  *,  and  many  other  mercantile  transactions ; 
and  so  of  bailiffs,  receivers,  factors,  and  agents'^.  It  would 
be  endless  to  point  out  all  the  several  avenues  in  human 
affairs,  and  in  this  commercial  age,  which  lead  to  or  end  in 
accounts. 


P 


From  the  same  fruitful  source,  the  compulsive  discovery 
upon  oath,  the  courts  of  equity  have  acquired  a  jurisdiction 
over  almost  all  matters  of  fraud  * ;  all  matters  in  the  pnTBtel 
knowledge  of  the  party,  which,  though  concealed,  are  binding 
in  conscience ;  and  all  judgments  at  law,  obtained  through 
such  fraud  or  concealmenL  And  tliis,  not  by  impeaching  or 
t  438  ]  reversing  die  judgment  itself,  but  by  prohibiting  the  plaintiff 
from  takijig  any  advantage  of  a  judgment,  obtained  by  sup- 
pressing the  truth  * ;  and  which,  liad  the  same  facts  flp|>eared1 
on  the  trial  as  now  are  discovered,  he  would  never  hav« 
obtauied  at  all. 


■  1  Cban.  Cas.57. 
«  «  P.Wms.  145. 
"  S  C>Mn.  Cu.  152. 

•  I  E<ju.  C«s.  itbr.  3€7. 

*  S  Vcth.  S77. 


»  a  Vem.  638. 
*  fi  Own.  QtA.  46. 
»  3  P.  Wnu.  148.       Vear-booli, 
22  iTdw./r.  37. /W.  31. 
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2.  As  to  the  ttiotle  of  /rial.  This  is  by  interrogatories 
administered  to  the  witnesses,  upon  which  iheir  depositions 
are  taken  in  writing,  wherever  they  happen  to  reside.  If 
therefore  the  cause  arises  in  a  foreign  country,  inul  the  wit- 
nesses reside  upon  tlie  spot ;  if,  in  causes  arising  in  England, 
the  witnesses  are  abroad,  or  shordy  to  leave  the  kingdom ;  or 
if  witnesses  residing  at  home  are  aged  or  infirm;  any  of  these 
cases  lays  a  ground  for  a  court  of  equity  to  grant  a  commis- 
sion to  examine  them,  and  (in  consequence)  to  exercise  the 
same  jurisdiction,  which  might  have  been  exercised  at  law,  if 
the  witnesses  could  probably  attend. 

3.  With  respect  to  the  mode  of  rclif/'.  The  want  of  a 
more  specific  remedy,  than  can  be  obtained  in  die  courts  of 
law,  gives  a  concurrent  jurisdiction  to  a  court  of  equity  in  a 
great  variety  of  cases.  To  instance  in  executory  agreements. 
A  court  of  equity  will  compel  them  to  be  carried  into  strict 
execution '',  imtess  where  it  b  improper  or  inipossible  :  instead 
of  giving  damages  for  their  non-performance-  And  hence  a 
fiction  b  established,  that  what  ought  to  be  done  shall  be 
considered  as  being  actually  done  ^^  and  shall  relate  back  to 
the  time  when  it  ought  to  have  been  done  originally :  and  this 
fiction  is  so  closely  pursued  tJirough  all  it's  consetjuences,  that 
it  necessarily  branches  out  into  many  rules  of  jurisprudence, 
which  form  a  certain  regular  system.  So  of  waste,  and  other 
similar  injuries,  a  court  of  equity  takes  a  concurrent  cogni- 
zance, in  order  to  prevent  them  by  injunction  **.  Over  ques- 
tions tliat  may  be  tried  at  law,  in  a  great  niultipUcity  of  actions, 

a  court  of  equity  assumes  a  jurisdiction,  to  prevent  the  ex-  r  459  i 
pence  and  vexation  of  endless  litigations  and  suits  *.  In  various 
kinds  of  frauds  it  assinnes  a  concurrent  ^  jurisdiction,  not  only 
for  the  sake  oi  a  discovery,  but  of  a  more  extensive  and 
specific  relief:  as  by  setting  aside  fraudulent  deeds  *,  decree- 
ing re-conveynnces '',  or  directmg  an  absolute  conveyance 
merely  to  stand  as  a  security'.  And  tlius,  lasdy,  for  the  sake 
of  a  more  beneficial  and  complete  relief  by  decreeing  a  sale 

»  1  Equ.  C».  tbr.  16.  '  2  P.  Wm«.  156. 

•  S  P.  Wins.  215.  «   I  Vera.  32.      1  P.  WiM.  239. 

•  1  Cb.  R«p.  14.     8  Chan.  Cm.  33.  ^  1  Vera.  837. 

•  1  Vwn.  308.       Prec.  Ch«l.  261.  '2  Vera.  84. 
1  P,  Wms.  072.   Str,  404. 
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of  lands  S  a  court  of  equity  holds  plea  of  all  debts,  incutn- 
brances,  and  charges,  that  may  affect  it  or  issue  thereout. 

4.  The  true  construction  of  securities  for  money  lent  it\ 
another  fountain  of  jurisdiction  in  courts  of  equity.     Whei 
they  held  the  penalty  of  a  bond  to  be  the  form,  and  that  u 
substance  it  was  only  as  a  pledge  to  secure  the  repayment  of 
the  sum  l^ona  Jide  advanced,  with  a  proper  compensation  for 
the  use,  they  laid  the  foundation  of  a  regular  series  of  deter- 
minations, which  Iiave  settled  the  doctrine  of  personal  pledges 
or  securities,  and  are  equally  applicable  to  mortgages  of  real 
property.     The  mortgagor  continues  owner  of  the  land,  the 
mortgagee  of  the  money  lent  upon  it ;  but  this  ownership  is| 
mutually  transferretl,  and  the  mortgagor  is  barred  from   re- 
demption, if,  when  called  upon  by  the  mortgagee,  he  does  not 
redeem  within  a  time  limited  by  the  court ;  or  he  may  when 
out  of  possession  be  barred  by  length  of  time,  by  analogy  to 
the  statute  of  limitations.  (7) 

5.  The  form  of  a  tntst^  or  second  use,  gives  the  courts  of 
equity  an  exclusive  jurisdiction  as  to  the  subject-matter  o(  all 
settlements  and  devises  in  that  form,  and  of  aJl  rhe  iong  terms 
created  \\\  the  present  complicated  mode  of  conveyancing, 
lliis  is  a  very  ample  source  of  jurisdiction :  but  the  trust  is 
governetl  by  very  nearly  the  same  rules,  as  would  govern  the 
estate  in  a  court  of  law  ',  if  no  trustee  was  interposed  :  and 

[  i^O  ]  by  a  regular  positive  system  established  in  tlie  courts  of  equitv, 
the  doctrine  of  trusts  is  now^  reduced  to  as  great  a  certainty  as 
tliat  of  legal  estates  in  tlie  courts  of  the  common  law. 

These  are  the  principal  (for  I  omit  the  minuter)  grounds 
of  the  jurisdiction  at  present  exercised  in  our  courts  of  equitv: 
which  differ,  we  see,  very  considerably  from  the  notions  enter- 
tained by  strangers,  and  even  by  tliose  courts  themselves  be- 
fore tliey  arrived  to  maturity;  as  appears  from  the  principles 
laid  down,  and  the  jealousies  entertained  of  their  abuse 
by  our  early  juridical  writers  cited  in  a  former  page  "» ;  and 

*  I  Equ.  C««.  abr.  337.  "■  Sec  pogc  433. 

'  2  P.  Wmi.  645.  6f>fl,  669.  71 3,  736. 
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which  have  been  implicitly  recelveil  ami  hamletl  down  by 
subsequent  compilers,  without  attending  to  those  gnuluni 
accessions  and  derelictions,  by  which  in  the  course  of  a  cen- 
tury this  mighty  river  hath  imperceptibly  shifted  its  channel. 
Lambard  in  particular,  in  the  reign  of  queen  Elizabeth,  lays 
it  down  ",  that  "  equity  should  be  appealed  unto,  but  only  in 
"  rare  and  extraordinary  matters  :  and  that  a  good  chancel- 
"  lor  will  not  receive  knowledge  of  every  complaint  that  shall 
"  be  brought  before  him  upon  whatsoever  suggestion :  and 
"  thereby  both  overthrow  the  authority  of  the  courts  of  com- 
*'^  inon  law,  and  also  bring  upon  men  such  a  confusion  and 
"  uncertainty,  as  hardly  any  man  should  know  how  or  when 
"  he  may  hold  his  own  assured."  And  certainly,  if  a  court 
of  equity  were  still  at  sea,  and  floated  upon  the  occasional 
opinion  which  the  judge  who  happened  to  preside  might 
entertain  of  conscience  in  every  particular  case,  the  incon- 
venience that  would  arise  from  this  uncertainty,  would  be  a 
worse  evil  than  any  hardship  that  could  follow  from  rules  too 
strict  and  inflexible.  It's  powers  would  have  become  too 
arbitrary  to  have  been  endured  in  a  country  like  this  °,  which 
boasts  of  being  governed  in  all  respects  by  law  and  not  by 
will.  But  since  the  time  when  Lambard  wrote,  a  set  of  great 
and  eminent  lawyers  p,  who  have  successively  held  the  great 
seal,  have  by  degrees  erected  the  system  of  relief  administeretl 
by  a  court  of  equity  into  a  regular  science,  which  cannot  be  Q  4-41  ] 
attained  without  study  and  experiotce,  any  more  than  the 
science  of  law  :  but  from  which,  when  understood,  it  may  be 
known  what  remedy  a  suitor  is  entitled  to  expect,  and  by  what 
moile  of  suit,  as  readily  and  with  as  much  precision,  iji  a  court 
of  equity  as  in  a  court  of  law. 

It  were  much  to  be  wished,  for  the  sake  of  certiiinty,  peace, 
and  justice,  that  each  court  would  as  far  as  possible  follow  the 
other,  in  the  best  and  most  efFectunl  rules  for  attaining  those 
desirable  ends.  It  is  a  maxim  that  equity  follows  the  law ; 
and  in  former  days  the  law  has  not  scrupled  to  follow  even 
that  equity,  which  was  laid  down  by  the  clerical  chancellors. 
Every  one  who  is  conversant  in  our  antient  books,  knows 

"  Archeion.BO,BU  "  See  pugei  54,  55,  56. 

»  2  P,Wm«.  685,686. 
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that  many  valuable  improvements  in  tlie  state  of  our  tenures 
(especially  in  leaseholds ''  and  copyholds  ')  and  the  forms 
administering  justice ',  have  arisen  from  this  single  reason, 
that  the  same  thing  was  constantly  effected  by  means  of  %j 
subpoena  in  the  chancery.     And  sure  there  cannot  be  a  gre 
solecism,  than  that  in  two  sovereign  independent  courts  est 
blished  in  the  same  country,  exercising  concurrent  jurisdi( 
tion,  and  over  the  same  subject-matter,  there  should  exist  in^ 
a  single  instance  two  different  rules  of  property,  clashing  with 
or  contradicting  each  other. 

It  would  carry  me  beyond  the  bounds  of  my  present  pur- 
pose, to  go  farther  into  this  matter.  I  have  been  tempted  to 
go  so  far,  because  strangers  are  apt  to  be  confounded  by  nomi- 
nal distinctions,  and  the  loose  unguarded  expressions  to  be 
met  witli  in  the  best  of  our  writers ;  and  thence  to  form  erro- , 
neous  ideas  of  theseparatejurisdictionsnow existing  in  England, 
but  which  never  were  separated  in  any  other  country  in  the  uni- 
verse. It  hath  also  afforded  me  an  opportunity  to  vindicate,  on 
[  442  ]  tlie  one  hand,  the  justice  of  our  courts  of  law  from  being  that 
harsh  and  illiberal  rule,  which  many  are  too  ready  to  suppose  it; 
and  on  the  other,  the  justice  of  our  courts  of  equity  from  L>eing 
the  result  of  int^i-e  arbitrary  opinion,  or  an  exercise  of  dlctatoriid 
power,  which  rides  over  the  law  of  the  land,  and  corrects, 
amends,  and  controls  it  by  the  loose  and  fluctuating  dictates 
of  the  conscience  ol"  a  sbigle  judge.  It  is  now  high  time  to] 
proceed  to  the  practice  of  our  courts  of  equity,  thus  explained^  j 
and  thus  understood. 


The  first  commencement  of  a  suit  in  chancery  is  by  prefer- 
ring a  bill  to  the  lord  chancellor,  in  the  style  of  a  petition; 
"  humbly  complainijig  shcMeth  to  your  lordship  your  orator 
"  A.  B.  that,  &c."  This  is  in  the  nature  of  a  declaration 
common  law,  or  a  libel  and  allegation  iii  the  spiritual  courts: 
setting  forth  the  circumstances  of  the  case  at  length  as,  some 
fraud,  trust,  or  hardship ;  *'  in  tender  consideration  whereof," 
(which  is  the  usual  language  of  the  bill),  '*  and  for  that  your 
"  orator  is  wholly  without  remedy  at  the  common  lav"  relief 


^  Gilbert  of  ej«ctincal,  i. 
Abr,  160. 


3  B«c.         '  Bro.   Abr.  t.  tenant,  per  copie.fd. 

10.  Litt.  §  77. 
'  Seepage 200. 
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is  therefore  prayed  at  the  chancellor's  bonds,  and  also  process 
of  siibpoeyia  against  the  defendant)  to  compel  him  to  answer 
upon  oath  to  ail  the  matter  charged  in  the  bill.  And,  if  it  be 
to  quiet  the  possession  of  lands,  to  stay  waste,  or  to  stop  pro- 
ceedings at  law,  an  injunction  is  also  prayed,  in  the  nature  of 
an  inta-didum  by  the  civil  law,  commanding  the  defendant  to 
cease. 

This  bill  must  call  all  necessary  parties,  however  remotely 
concerned  in  Interest,  before  the  court,  otherwise  no  decree 
can  be  made  to  bind  them  (8)  i  and  must  be  signed  by  counsel, 
as  a  certificate  of  it's  decency  and  propriety.  For  it  must  not 
contain  matter  either  scandalous  or  impertinent :  if  it  does, 
the  defendant  may  refuse  to  answer  it,  till  such  scandal  or 
impertinence  is  expunged,  which  is  done  upon  an  order  io 
refer  it  to  one  of  the  officers  of  the  court,  called  a  master  in 
chancery ;  of  whom  there  are  in  number  twelve,  including  the 
master  of  the  rolls,  all  of  whom,  so  late  as  the  reign  of  queen 
Elizabeth,  were  commonly  doctors  of  the  civil  law. '  The  C  **S  J 
master  is  to  examine  the  propriety  of  the  bill :  and  if  he  reports 

•  Smith's  Commonw.  b.  3.  c  1 9. 


(8)  This  rule,  however,  admits  of  tome  qualifications  arising  either  froin 
necciislty  or  conrcnicnce.  Thus  where  a  pCTson  who  ought  to  be  a  party 
is  out  of  the  Jurisdiction  of  the  court,  that  foict  being  staled  in  the  bill, 
and  Btlmitted  by  the  deferrdants,  or  proved  at  the  hearing,  is  in  most  cases 
a  sufficient  reason  for  not  bringing  him  before  the  court,  and  the  court 
will  proceed  without  him  againut  the  other  parties  as  far  as  circumstancca 
will  permit.*  '  •  So  when  the  object  of  a  suit  is  to  charge  the  personal 
property  of  a  deceased  person  with  a  dcwand,  it  is  generally  sufficient  to 
bring  before  the  court  the  person  constituted  by  law  to  represent  that  pro- 
perty, and  to  answer  all  demands  upon  it  So  also  persons  having  a  de« 
mand  on  trust  property,  prior  to  the  creation  of  the  trust,  may  enforce 
their  demand  agaiiist  the  trustees,  without  bringing  before  the  court  the 
persons  interested  under  the  trust,  if  the  absolute  disposition  of  the  pro- 
perty is  vested  in  the  trustees.  And  upon  the  same  principles  the  court 
has  been  induced  in  some  instances  to  depart  from  the  same  ride  as  ap- 
plied to  plaimifl's,  where  the  ijuit  is  on  behalf  of  many  in  the  saihe 
interest,  and  they  cannot  ca-sily  be  all  discovered,  or  where  great  expence 
and  delay  will  be  saved  by,  and  no  injustice  can  result  from,  the  departure. 
As  in  the  case  of  bills,  by  a  few  of  many  creditors  or  legatees,  in  behalf 
of  themselves  and  the  others,  where  all  the  others  may,  if  they  please, 
come  in,  and  cause  themselves  to  be  made  parties  to  the  suit  after  its 
commencement.  Mitford's  Plead.  154.  143.sded. 
VOL.    III.  K  K 
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of  contempts  during  the  progress  of  the  cause,  if  the  parties  in 
»ny  point  refuse  or  neglect  to  obey  the  order  of  the  court. 

The  process  against  a  body  corporate  is  by  distrijigaSy  io\ 
distrein  them  by  their  goods  and  chattels,  rents  and  profits^] 
till  they  shall  obey  die  summons  or  directions  of  the   cour 
Andf  if  a  peer  is  a  defendant,  the  lord  chancellor  sends  a  lettt 
missive  to  him  to  request  his  appearance,  togeUier  with  a  copy^ 
of  the  bill ;  and,  if  he  neglects  to  appear,  then  he  may  be  served 
with  a  sitbpoenn  ,-  and,  if  he  continues  still  in  contempt,  a  se- 
questration issues  out  immediately  against  his  lands  and  goods^ , 
without  any  of  the  mesne  process  of  attachments,  &c.  whit 
are    directe<l  only  against  the  person,  and  therefore  cann< 
affect  a  lord  of  parliament.     The  same  process  issues  against' 
a  member  of  the  house  of  commons,  except  only  that  the  lord 
chancellor  sends  him  no  letter  missive.  (10) 

The  ordinar}'  process  before  mentioned  cannot  be  sued  ot 
till  after  service  of  the  sribpoctiay  for  then  the  contempt  l>egins  ; 
otherwise  he  is  not  presumed  to  have  notice  of  the  bill :  and 
therefore  by  absconding  to  avoid  the  subpoena  a  defendant 
might  have  eluded  justice,  till  the  statute  5 Geo. II.  c.2i 
which  enacts  that,  where  the  defendant  cannot  be  found  to  iW 
served  with  process  of  stibpoena^  and  absconds  (as  is  believed) 
to  avoid  being  served  thercA^'ith,  a  day  shall  be  appointed  him 
to  ap[>car  to  the  bill  of  the  plaintiff;  which  is  to  be  inserted 
in  the  London  gazette,  read  in  the  parish  church  where  the 
defendant  last  lived,  and  fixed  uj»  at  the  royal  exchange; 
and,  if  the  defendant  doth  not  appear  ujKin  that  day,  the  bill 
shall  be  taken  pro  conjhsso. 

But  if  iho  defendant  appears  regularly,  and  takes  a  copy 
of  the  bill,  he  is  next  to  tlt^itur,  pleady  or  atisico: 


(10)  And  if  tbe  defendant,  having  privilege  of  parliament,  ocglecu  to 
appear  after  the  process  of  sequestration  returned,  the  court  may,  upoa 
the  application  of  the  plaintiflT,  appoint  a  clerk  in  court  to  enter  an  m>. 
pearance  for  him,  and  the  cause  then  proceeds  as  if  he  had  aciually  ap- 
peared. 45  G.  J.  c.  184.  See  ante,  p.  B89.  n.  (lo),  for  a  •imilar  proruiMt  m 
the  courts  of  la«r. 
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A  demurreh  in  equity  is  nearly  of  the  same  nature  as  a 
demurrer  in  law;  being  an  appeal  to  the  judgment  of  the 
court,  whether  the  tlefeiidant  shall  be  bound  to  answer  the 
plaintiflPs  hilt :  as,  For  want  of  sufficient  matter  of  equity 
therein  contained;  or  where  the  plaintiflP,  upon  his  own 
shewing,  appears  to  have  no  right ;  or  where  the  bill  seeks  a 
discovery  of  a  thing  which  may  cause  a  forfeiture  of  any  kind, 
or  may  convict  a  man  of  any  criminiU  mis-behaviour.  For  any 
of  these  causes  a  defendant  may  demur  to  the  bill.  And  if, 
on  demurrer,  the  defendant  prevails,  the  plaintifTs  bill  shall 
be  dismissed :  if  the  demurrer  be  over-ruled,  the  defendant  is 
ordered  to  answer. 

A  PLEA  may  be  either  to  the  Jurisdiction  ;  shewing  that  the 
court  has  no  cognizance  of  the  cause  ;  or  to  the  person;  shew- 
ing some  disability  in  the  plaintiff,  as  by  outlawry,  excom- 
munication, and  the  like :  or  it  is  in  bar .-  shewing  some 
matter  wherefore  the  plaintiff  can  demand  no  relief,  as  an 
act  of  parliament,  a  fine,  a  release,  or  a  former  decree.  And 
the  truth  of  this  plea  the  defendant  is  bound  to  prove,  if  put 
upon  it  by  the  plaintiff  But  as  bills  are  often  of  a  compli- 
cated nature,  and  contain  various  matter,  a  man  may  plead 
as  to  part,  demur  as  to  part^  and  answer  to  the  residue.  But 
no  exceptions  to  formal  minufiac  in  the  pleadings  will  be  here 
allowed ;  for  the  parties  are  at  liberty,  on  tlie  discovery  of  any 
errors  in  form,  to  amend  them  *. 

An  answer  is  the  most  usual  defence  tliat  is  made  to  a 
plaintiff's  bill.  It  is  given  in  upon  oath,  or  the  honour  of  a 
peer  or  peeress :  but,  where  there  are  amicable  defendants, 
their  answer  is  usually  taken  without  oath  by  consent  of  the 
plaintiff.  This  method  of  proceeding  is  taken  from  the  eccle- 
siastical courts,  like  the  rest  of  the  practice  in  chancery :  for 
there,  in  almost  every  case,  the  plaintiff  may  demand  the 
oath  of  his  adversary  in  supply  of  proof.  Formerly  this  was  [  447 
done  in  those  courts  with  compurgators,  in  the  manner  of  our 
waging  of  law :  but  this  has  been  long  disused ;  and  instead 

*  En  cett  court  de  ehauncerit,  k«me  lonque  contcient,  et  nemi  e&  ngorejurii. 
Tie  terra  jvrjudice  par  son  mispteding  ou  {Dyrertite  det  courts,  edit.  1 534, /o(.  89^ 
pur  defavt  de  forme,  met  tolotupie  fe  297.  Bro.Jbr,  (.  juritdiction.  SO.) 
tferjfte  dei  mater,  car  U  d«k  agth-der  to- 
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done,  the  answer  may  be  excepted  to  for  insufficiency,  and 
the  defendant  be  compelled  to  put  in  a  more  sufficient  answer. 
A  defendant  cannot  pray  any  thing  in  this  his  answer,  but  to 
be  dismissed  the  court :  if  he  has  any  rehef  to  pray  against 
the  plaintiff,  lie  must  do  it  by  an  original  bill  of  his  own,  which 
is  called  a  aoss-bilL  (12) 

After  answer  put  in,  the  plaintiff  upon  payment  of  costs 
may  amend  his  bill,  either  by  adding  new  parties,  or  new 
matter,  or  both,  upon  the  new  lights  given  him  by  the  defend- 
ant ;  and  the  defendant  is  obliged  to  answer  afresh  to  such 
amended  bill.  But  this  must  be  before  the  plaintiff  has  re- 
plied to  the  defendant's  answer,  whereby  the  cause  is  at  issue ; 
for  afterwards,  if  new  matter  arises,  which  did  not  exist  be- 
fore, he  must  set  it  forth  by  a  supplemental  bill.  There  may 
be  also  a  bill  of  revivor  when  the  suit  is  abated  by  the  death 
of  any  of  the  parties;  in  order  to  set  tlie  proceedings  again 
in  motion,  without  which  they  remain  at  a  stand.  (1 3^     And 


(12)  This  is  not  the  only  iiic  of  a  cross-bill,  nor  is  it  only  against  the 
plajncifl*  that  it  may  be  fiicJ.  It  nmy  be  filed  against  the  plaintilf  to 
answer  the  purpose  of  a  plea  puis  darrein  continuance  at  common  law, 
where  after  issue  joined  some  new  matter,  such  an  a  release,  has  arisea 
available  for  the  defence.  Dut  questions  often  arise  between  co-defendants 
in  a  bill,  and  it  may  be  necessary  to  bring  additional  points  connected  with 
their  opposite  interests  before  the  court,  to  enable  it  to  do  complete  justice 
to  all  parties;  when  this  happens,  some  or  one  of  the  defendants  may 
file  a  cross-bill  against  some  or  one  of  the  rest,  and  the  plainti^  to  dis- 
close this  new  matter.     Milford's  Pleading,  C4.  3ded. 

(13)  Tlie  simple  bill  of  revivor  is  adapted  to  the  case  of  the  death  of  a 
party,  and  a  transmission  of  his  interest  to  some  representative  oscertained 
by  law,  BO  that  there  can  be  no  dispute  (at  least  none  in  chancery)  as  to 
the  title,  but  only  a»  to  the  person ;  this  meets  the  case  of  interests  tran«- 
mitted  to  heir,  executor,  or  administrator.  But  if  the  interest  be  trans- 
mitted in  such  a  way,  (as  to  a  devisee  for  instance,)  that  both  the  title  and 
the  person  may  be  in  dispute  in  chancery,  the  new  party  must  proceed  by 
original  bilJ,  in  the  nature  of  a  bill  of  revivor,  to  tct  in  that  litigation,  and 
when  the  title  and  person  arc  established,  he  will  have  the  same  benefit 
from  the  proceedings  under  the  former  bill,  as  if  it  had  been  continued  by 
revivor  :  the  pleadings  and  the  depositions  may  be  used  as  if  filed  in  the 
second  cause  ;  and  if  any  decree  has  been  made  in  the  first  cause,  the  same 
shall  be  made  in  the  second.  Lastly,  if  the  death  of  the  party  determines 
his  interest,  and  the  property  passes,  as  in  the  case  of  a  benefice,  to  some 
one  not  claiming  under  the  original  party,  neither  of  these  modes  can  be 
adopted ;  the  succei6or,  indi-cd,  may  file  a  bill  in  nature  of  a  supplemental 
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there  is  likewise  a  bill  of  intei-pleader ;  where  a  person  who 
owes  a  debt  or  rent  to  one  of  the  parties  in  suit,  but,  till  tlie 
determination  of  it,  he  knows  not  whicii,  desires  that  they  may 
interplead,  that  he  may  be  safe  in  the  payment.  In  this  last 
case  it  is  usual  to  order  the  money  to  be  paid  into  court  for 
the  l>enefit  of  such  of  the  parties,  to  whom  upon  hearing  the 
court  shall  decree  it  to  be  due.  But  this  depends  upon  cir- 
cumstances ;  and  the  plaintiff  must  also  annex  an  affidavit  to 
his  bill,  swearing  that  he  does  not  collude  with  either  of  the 
parties. 

If  tlie  plaintiff  finds  sufficient  matter  confessed  in  the  de- 
fendant's answer  to  ground  a  decree  ujwn,  he  may  proceed  to 
tlie  hearing  of  the  cause  upon  bill  and  answer  only.  But  itt 
tliat  case  he  must  take  the  defendant's  answer  to  be  true,  in 
every  j)oint.  Otherwise  die  course  is  for  the  plaintiff  to 
reply  generally  to  the  answer,  averring  hb  bill  to  be  true 
certain,  and  sufficient,  and  the  defendant's  answer  to  be  di-1 
r  4*9  1  rectly  the  reverse ;  wbich  he  is  ready  to  prove  as  the  court 
shall  award :  upon  which  the  defendant  rejoins,  averring  the 
like  on  his  side ;  which  is  joining  issue  upon  the  fiicts  in  dis*-^ 
pute.     To  prove  which  facts  is  the  next  concern. 

This  is  done  by  examination  of  witnesses,  and  taking  thdrl 
depotitions  in  writing,  acconling  to  the  manner  of  the  civil 
law.  And  for  that  purpose  intetTt^alories  are  firamed,  or 
questions  in  writing ;  which,  and  which  only,  are  to  be  pro«j 
posed  to,  and  asked  of,  the  witnesses  in  the  cause.  These 
interrogatories  must  be  short  and  pertinent :  not  leading  ones ; 
(as  "  did  not  you  see  this,  or,  did  not  you  hear  that?")  for  if 
they  be  such,  the  depositions  taken  thereon  will  be  suppressed 
and  not  suffered  to  be  read.  For  the  purpose  of  exainining 
witnesses  in  or  near  London,  there  is  an  examiner's  office 
appointed ;  but,  for  such  as  live  in  the  country,  a  comnrtissioo 
to  examine  witnesses  is  usually  granted  to  four  commissioners. 


bill,  but  the  defendant  may  make  a  new  defience,  the  pleading*  and  depo^j 
sitions  are  new  ;  il  is,  indeed,  a  new  «uit ;  and  the  only  use  which  can  hmi 
made  of   a   decree  in   the  former  i»  as  matter  of  argument  to  induce 
the   court   to    make    a    similar  one    in    the  »econd  cause.       Mictortl^a 
'Pleading,  pp.  53 — 57. 3d.  ed. 
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two  named  of  each  side,  or  any  three  or  two  of  them,  to  take 
the  depositions  there*  And  if  tlie  witnesses  reside  beyond 
sea,  a  commission  may  be  had  to  examine  them  there  upon 
their  own  oaths,  and  (if  foreigners)  upon  tlie  oaths  of  skilful 
interpreters.  And  it  hath  been  established''  that  the  depo- 
sition of  an  heathen  who  believes  in  the  Supreme  Being,  taken 
by  commission  in  the  most  solemn  manner  according  to  the 
custom  of  his  own  country,  may  be  read  in  evidence. 

The  commissioners  are  sworn  to  take  the  examinations 
truly  and  without  partiality,  and  not  to  divulge  them  till  pub- 
lished in  the  court  of  chancery  i  and  their  clerks  are  also 
sworn  to  secrecy.  The  witnesses  are  compellable  by  process 
of  suiijtoefta,  as  iii  the  courts  of  common  law,  to  appear  and 
submit  to  examination.  And  when  their  depositions  are 
taken,  they  are  transmitted  to  the  court  with  the  same  care 
that  the  answer  of  a  defendant  is  sent. 

If  witnesses  to  a  disputable  fact  are  old  and  infirm,  it  is  [  450  *] 
very  usual  to  file  a  bill  to  peq3ctuate  the  testimony  of  tliose 
witnesses,  although  no  suit  is  depending ;  for,  it  may  be*  a 
man's  antagonist  only  waits  for  the  death  of  some  of  them  to 
begin  his  suit.  This  is  most  frequent  when  lands  are  devised 
by  will  away  from  die  heir  at  law  ;  and  the  devisee,  in  order 
to  perpetuate  the  testimony  of  the  witnesses  to  such  will,  ex- 
hibits a  bill  in  chancery  against  the  heir,  and  sets  forth  the 
will  verbatim  therein,  suggesting  that  the  heir  is  inclined  to 
dispute  it's  validity  :  and  then,  tlie  defcndtuit  having  answered, 
they  proceed  to  issue  as  in  other  cases,  and  examine  the  wit- 
nesses to  the  will ;  after  which  the  cause  is  at  an  end,  without 
proceeding  to  any  decree,  no  relief  being  prayed  by  the  bill : 
but  the  heir  is  entitled  to  his  costs,  even  though  he  contests 
the  will.  This  is  what  is  usually  meant  by  proving  a  will  in 
chancery.  (It) 

'  OmSchnnd  i;.  Barker,  I  Alk.  21. 

(H)  The  bill  to  perpetuate  testiwiony  must  shew  a  present  vested  in- 
termit (however  triflitig  m  value) ;  it  may,  tliercfore,  be  filed  by  him,  who  hai 
a  remainder  or  reversion  after  an  estate  for  life.  But  a  mere  expectation  or 
possibility  will  not  be  Kufficient;  thus  the  devisee  of  a  living  person,  who 
is  a  lunatic,  cannot  file  it  t©  perpetuate  the  testimony  of  witnesses  lo  the 
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When  all  the  witnesses  are  exambed,  then,  and  not  before, 
the  depositions  may  be  published,  by  a  rule  to  pass  publi- 
cation ;  after  which  they  are  open  for  the  inspection  of  all  the 
parties,  and  copies  may  be  taken  of  them.     The  cause  is  then 
ripe  to  be  set  down  for  henrinw,  wliich  may  be  done  at  the 
procurement  of  the  plaintiff,  or  defendant,  before  either  the 
lord  chancellor  or  the  master  of  the  rolls,  according  to  the 
discretion  of  the  clerk  in  court,  regulated  by  the  nature  and 
importance  of  the  suit,  and  the  arrear  of  causes  depending 
before  each  of  them  respectively-     Concerning  the  authority 
of  the  master  of  the  rolls  to  hear  and  determ'me  causes,  and 
his  general  power  in  tlie  court  of  chancery,  tliere  were  (not 
many  years  since)  divers  questions  and  disputes  very  warmly 
agitated;  to  quiet  which  it  was  declared  by  statute  3 Geo. II. 
c.  30.  that  jtll  orders  and  decrees  by  him  made,  except  suck 
as  by  the  course  of  tlie  court  were  appropriated  to  the  great 
seal  alone,  should  be  deemed  to  be  valid ;  subject  nevertheless 
to  be  discharged  or  altered  by  tlie  lord  chancellor,  and  bo  as 
they  shall  not  be  enrolled,  till  the  same  arc  signed  by  his 
lordship.     Either  party  may  be  subpocna'd  to  hear  judgment 
[  *51  ]  on  the  day  so  fixed  for  the  hearing:  and  then,  if  the  plaintiiT 
does  not  attend,   his  bill  is  dismissed  with  costs ;  or,  if  the 
defendant  makes  default,  a  decree  will  be  made  against  him, 
which  will  be  final,    unless   he  pays  the  plaintifTs  costs   of 
attendance,  and  shews  goml  cause  to  the  contrary  on  a  day 
appointed  by  the  court,     A  plaintiff's   bill  may  also  nt  any 
time  be  dismissed   for  want  of  prosecution,  which  is  in  the 
nature  of  a  nonsuit  at  law,  if  he  suffers  three  terms  to  elapse 
without  moving  forward  in  the  cause. 


will  agniiHt  the  pre«uaiptire  heir  at  Ibw  ;  for  the  law  regards  no  luaatk  m 
iDcurablc,  or  incapRble  of  lucid  intervals,  and  therefore  the  will  may  be 
altered.    Cooper,  Eq.  PJ.  52.  S4. 

With  regard  to  the  cosU,  the  rule  scetm  laid  down  too  generally  :  |f  ^ 
defendant's  opposition  is  confiiied  to  a  cross^xamination  of  the  pla 
witnesses,  he  is  entitled  to  bis  costs,  but  if  he  examine  wiinesse* 
own  as  to  the  execution  of  the  will,  he  thereby  makes  use  of  the  plaijstl^^ 
■will  to  perpetuate  testimony  on  his  part,  and  is  not,  it  seems,  entitled  to 
his  costs.  And  if,  in  a  bill  of  this  kind,  an  issue  is  directed  at  hU  in- 
stance, the  costs  arc  in  the  discretion  of  the  court.  Muddock'i  Ch. 
Practice,  1. 195.  sd  edit 
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When  there  are  cross-causes,  on  a  cross-bill  filed  by  the 
defendant  against  the  plainlifi'  in  die  original  cause,  they  are 
generally  contrived  to  be  brought  on  together,  that  die  same 
hearing  and  the  same  decree  may  serve  for  both  of  them. 
The  method  of  hearing  causes  in  court  is  usually  this.  The 
parties  on  botli  sides  appearing  by  their  counsel,  the  plaintifTs 
bill  is  first  opened,  or  briefly  abridged,  and  the  defendant's 
answer  also,  by  the  junior  counsel  on  each  side :  after  which 
the  platntifF's  leading  counsel  states  the  case  and  the  matters 
in  issue,  and  the  points  of  equity  arising  ihcrefroni ;  and  then 
such  depositions  as  are  called  for  by  the  plaintilF  are  read  by 
one  of  the  six  clerks,  and  the  plaintiff  may  also  read  such  part 
of  the  defendant's  answer,  as  he  thinks  material  or  conve- 
nient* :  and  after  this  the  rest  of  the  counsel  for  the  plaintiff 
make  their  observations  and  arguments.  Then  the  defend- 
ant's counsel  go  through  tlie  same  process  for  him,  except 
that  they  may  not  read  any  part  of  his  answer;  an<l  the 
counsel  for  tlie  plaintiff  are  heard  In  reply.  When  all  are 
heard,  the  court  pronounces  the  drare,  adjusting  every  point 
in  debate  according  to  equity  and  good  conscience;  which 
decree  being  usually  very  long,  the  minutes  of  it  are  taken 
down,  and  read  openly  in  court  by  the  registrar.  The  matter 
of  costs  to  be  given  to  either  i>arty  is  not  here  held  to 
be  a  point  of  right,  but  merely  discretionary  (by  the  statute 
17  Hie.  II,  c.G.)  according  to  the  circumstances  of  the  case, 
as  tliey  appear  more  or  less  favourable  to  the  party  van-  [  452  3 
quished.  And  ycL  the  statute  ISHen.VI.  c*.  seems  ex- 
])ressly  to  direct,  that  as  well  damages  as  costs  shall  be  given 
to  the  defendant,  if  wrongfully  vexed  in  this  court. 

'  Oti  a  trial  at  law  if  tiie  plaintiiT  on  the  truth    of  the  dt-renduit's  tccti> 

reads  any  part  of  the  defi-ndaTit's  an-  mony,  and  tnokn    the   whole  of  hi* 

•wer,  he  must  read  tiie  wliole  of  it :  for  answer  evidence.  (15} 
by  reading  any  of  it  he  shewt  a  reliance 
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(15)  Where  one  party  reads  a  part  of  the  answer  of  the  other  party  ia 
eviHence,  he  makca  the  whole  admissible  only  so  far  as  to  waive  any  ob- 
jection to  the  competency  of  the  tcitimony  of  the  party  making  the 
aniwer,  and  he  does  not  tlierchy  admit  as  evidence  all  the  facts  which 
may  happen  to  have  been  stated  by  way  of  hearsay  only  in  the  course  of 
the  answer.     Chnmbra  J.  in  Ro*  v.  Ferrari,  iU.ikP.  S49. 
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The  chancellor's  dfecree  is  either  interhetdory  at  Jmtd.  It 
vety  seldom  happens  that  the  first  decree  can  be  final,  or  con- 
clude the  cause;  for,  if  any  matter  of  fact  is  strongly  contro- 
verted, this  court  is  so  sensible  of  the  deficiency  of  trial  by 
written  depositions,  that  it  will  not  bind  the  parties  thereby, 
but  usually  directs  the  matter  to  be  tried  by  jury ;  especially 
such  important  fiicts  as  the  validity  of  a  will,  or  whether  A 
is  the  heir  at  law  to  B,  or  the  existence  of  a  modus  dedmandi, 
or  a  real  and  immemorial  composition  for  tithes.  But^  as  no 
jury  am  be  summoned  to  attend  this  courts  the  fact  is  usually 
directed  to  be  tried  at  the  bar  of  the  court  of  king's  bench  or 
at  the  assises,  upon  a  feigned  issue.  For,  (in  order  to  brings 
it  diere,  and  have  the  point  in  dispute,  and  that  only,  put  in 
issue,)  an  action  is  brought,  wherein  the  plaintiff  by  a  fiction 
declares  that  he  laid  a  wager  of  Si.  with  die  defendant,  that 
A  was  heir  at  law  to  B ;  and  then  avers  thiA  he  is  so ;  and 
therefore  demands  the  5l.  The  defendant  admits  the  feigned 
wager,  but  avers  that  A  is  not  the  heir  to  B ;  and  thereupon 
that  issue  is  joined,  which  is  directed  out  xjf  chancery  to  be 
tried;  and  thus  the  verdict  of  the  jurors  at  law  determines 
the  fact  in  the  court  of  equity.  These  feigned  issues  seem 
l)orrowed  fi-om  the  sponsio  judicialis  of  the  Romans  » :  and  are 
also  fi-equently  used  in  the  courts  of  law,  by  consent  of  the 
parties,  to  determine  some  disputed  right  without  the  for- 
mality of  pleading,  and  thereby  to  save  much  time  and  ex- 
pence  in  the  decision  of  a  cause. 

So  likewise,  if  a  question  of  mere  law  arises  in  the  course 
of  a  cause,  as  whether  by  the  words  of  a  will  an  estate  for  life 
t  '^SS  ]  or  in  tail  is  created,  or  whether  a  future  interest  devised  by  a 
testator  shall  operate  as  a  remainder  or  an  executory  devise, 
it  is  the  practice  of  this  court  to  refer  it  to.  the  opinion  of  the 
judges  of  the  court  of  king's  bench  or  common  pleas,  upon  a 
case  stated  for  ^at  purpose ;  wherein  all  the  material  facts 
are  admitted,  and  the  point  of  law  is  submitted  to  their  ded- 
sion :  who  thereupon  hear  it  solemnly  argued  by  counsel  <m 


•  Nota  est  sponao  judidalii .-  "  span-  "  meus  at."     Vide  Heineo.  ^ntiquUal.  ! 

"  desne  quingmtos  si  meit$  sU  f  tpoiuUo,  1.3.  t.  16.   5  3.  ^  Sigon.   de  judieiit.  i 

"  «■  tuu*  sit.     Et  tu  fuoque  ^>ondesne  I.  21.  p.  466.  citat.  ibid.  [ 
■**  qvingentos,  ni  tuus  nt  *    sjwndto,  m 
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both  sides,  and  certify  tlieir  opinion  to  the  chancellor.     And 
upon  such  certificate  tljc  decree  is  usually  founded. 

Another,  thbg  also  retards  the  completion  of  decrees. 
Frequently  long  accounts  are  to  be  settled,  incumbrances  and 
debts  to  be  inquu*ed  into,  and  a  hundred  little  facts  to  be 
cleared  up,  belbre  a  decree  can  do  full  and  sufficient  justice. 
Tliese  matters  are  uhvays  by  tlie  decree  on  the  first  licaring 
referretl  to  a  master  in  chancery  to  examine ;  which  examin- 
ations frequently  last  for  years  :  and  then  he  is  to  report  the 
fact,  as  it  appears  to  Mm,  to  tlje  court.  This  report  may  be 
excepted  to,  disproved,  and  over-ruled ;  or  otherwise  is  con- 
firmed, and  made  absolute,  by  order  of  the  court. 

When  all  issues  are  tried  and  setded,  and  all  references  to 
the  master  ended,  the  cause  is  again  brought  to  hearing  upon 
the  matters  of  equity  reserved ;  and  a  final  decree  is  made  : 
the  performance  of  which  is  enforced  {if  necessary)  by  com- 
mitineiit  of  the  person,  or  sequestration  of  the  part^^'s  estate. 
And  if  by  this  decree  either  party  thinks  himself  aggrieved, 
he  may  petition  the  chancellor  for  a  rehearittg-  whether  it 
was  heard  before  his  lordship,  or  any  of  the  judges,  sitting 
for  him,  or  before  the  master  of  the  rolls.  For  whoever 
may  have  heard  the  cause,  it  is  the  chancellor's  decree,  and 
must  be  signed  by  him  before  it  is  enrolled  ^ ;  which  is  done 
of  course  unless  a  rehearbg  be  desired.  Every  petition  for  a 
rehearing  must  be  signed  by  two  counsel  of  character,  usuidly 
such  as  have  been  concerned  in  ^he  cause,  certifying  that  they 
apprehend  the  cause  is  proper  to  be  reheard.  And  upon  the 
rehearing,  all  the  evidence  taken  in  the  cause,  whether  read  [  454.  J 
before  or  not,  is  now  admitted  to  be  read  ;  because  it  is  the 
decree  of  die  chancellor  himself,  who  only  now  sits  to  hear 
reasons  why  it  should  not  be  enrolled  and  perfected ;  at  which 
time  all  omissions  of  either  evidence  or  argument  may  be  suj>- 
plied*.  But,  after  the  decree  is  once  signed  and  enrolled,  it 
cannot  be  reheard  or  rectified,  but  by  bill  of  review,  or  by  ap- 
peal to  the  house  of  lords.  (16) 

"  Stot.  3  Geo.  11,  c.  39.     See  p.  450.  '  GHb.  R«p.  151, 152. 

(16)  If  a  decree  has  been  obtained  by  fraud,  it  may  be  impeached  by 
original  bill,  without  leave  of  the  court ;  the  fraud  used  in  obtaining  the 

decree 
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A  BILL  of  i-ex'itnv  may  be  had  upon  apparent  error  in  judg- 
ment, appearing  on  the  face  of  tlie  decree ;  or,  by  special 
leave  of  the  court,  upon  oath  made  of  the  discovery  of  new 
matter  or  evidence,  which  could  not  possibly  be  had  or  used 
at  the  time  when  die  decree  passed.  But  no  new  evidence  or 
matter  then  in  the  knowledge  of  the  parties,  and  which  might 
have  been  used  before,  shall  be  a  sufficient  ground  for  a  bill 
of  review. 


455 


An  appeal  to  parliament,  that  is,  to  the  house  of  lords,  Is 
the  dernier  resort  of  the  subject  who  thinks  himself  aggrieved 
by  an  interlocutory  order  or  final  determination  in  tliis  court : 
and  it  is  effected  by  petition  to  the  house  of  peers,  and  not  by 
xcrit  of  en-or.y  as  upon  judgments  at  common  law.  This  juris- 
diction is  said  '^  to  have  begun  in  1 8  Jac.  I.,  and  it  is  certain 
that  the  first  petition,  which  appears  in  the  records  of  par- 
liament,, was  preferred  in  that  year  * ;  and  tliat  the  first  which 
was  heard  and  determined  (though  the  name  of  appeal  was 
then  a  novelty)  was  presented  in  a  few  months  after  ';  both 
levelled  against  the  lord  chancellor  Bacon  for  corruption  and 
other  misbehaviour.  It  was  afterwards  warmly  controverted 
by  the  house  of  commons  in  the  reign  of  Charles  the  second  "^ . 
But  this  dispute  is  now  at  rest '' ;  it  being  obvious  to  the 
reason  of  all  mankind,  that,  when  the  courts  of  equity  became 
.  principal  tribunals  tor  deciding  causes  of  property,  a  revision 
1  of  their  decrees  (by  way  of  appeal)  became  equally  necessary, 
as  a  writ  of  error  from  the  judgment  of  a  court  of  law.  And, 
upon  the  same  principle,  from  decrees  of  the  chancellor  re- 
lating to  the  commissioners  for  the  dissolution  of  chauntries, 
&c.  under  the  statute  37  Hen.  VIII.  c  4.  (as  well  as  for  ch»- 
ritable  uses  under  the  statute  43  Eliz.  c.  4.)  an  appeal  to  the 


"  Com.  Journ.  IsMnr.  1704. 

'  IX5r<ls*  Journ,  23  Mar.  1620. 

f  Lords'  Journ.  3.  11.  lSDec.l6Sl. 


•  Com.  Journ.  19  Not.  1675,  *«. 
h  Show.  Purl.  C.  81. 


decree  being  tbe  principal  point  in  mne,  and  necessary  to  be  cstabluheJ 
by  proof  before  tlte  propriety  of  the  decree  con  be  investigated.  The 
bill  must  stfite  the  decree,  and  the  proceedings  which  led  to  it  with  the 
circumstances  of  fraud  on  which  it  it  impeached ;  and  the  judgment  if  in 
favour  of  the  bill,  will  restore  the  parties  to  their  former  situation,  what* 
ever  their  rights  may  be.    Mitford'i  Pleading,  Ts,  74.  8d.  ed. 
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king  in  parliament  was  always  unquestionablj  allowed  *.  But 
no  new  evidence  is  admitted  in  the  house  of  lords  upon  any 
account ;  this  being  a  distinct  jurisdiction  ^ :  which  differs  it 
very  considerably  from  those  instances,  wherein  the  same 
jurisdiction  revises  and  corrects  if  s  own  acts,  as  in  rehearings 
and  bills  of  review.  For  it  is  a  practice  unknown  to  our  law, 
(though  constantly  followed  in  the  spiritual  courts,)  when  a 
superior  court  is  reviewing  the  sentence  of  an  inferior,  to 
examine  the  justice  of  the  former  decree  by  evidence  that 
was  never  produced  below.  And  thus  much  fot  the  general 
method  of  proceeding  in  the  courts  of  equity. 

>  Dttlw't  CbwitiUe  Uiet,  69.  "  Oilb.  Rep.  155, 158. 
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N"  I. 
Proceedings  on  a  Writ  o/*  Right  Patent. 

§  I.     Writ  ofKiam  Patent  in  the  Court  Baron- 

^^5r  ©g&lSfiffi  the  second,  by  tTie  Grace  of  Go^  of  Great  Bri- 
^y[-J  tain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
BO  forth  ;  to  Willoughby  earl  of  Abingdon,  greeting.  Wit 
command  you  that  without  delay  you  hold  full  right  to  Willioni 
Kent  esquire,  of  one  messuage  and  twenty  acres  of  land  with  the 
appurtenances  in  Dorchester,  which  he  claims  to  Iiold  of  you  by 
the  free  serTice  of  one  penny  yearly  in  lieu  of  all  services,  of 
which  Richard  Allen  deforces  him.  And  unless  you  so  do,  let 
ihe  sheriff  of  Oxfordshire  do  it,  thut  we  no  longer  hear  complaint 
thereof  for  defect  of  Hght.  33Himeflfl  ourseJf  at  Westminster,  the 
twentietli  day  of  August,  in  the  thirtieth  year  of  our  reign. 


^  2.     Writ  ofToJ.f,  to  remove  it  into  the  County  Court. 

<[|mTtC0  Morton  esquire,  sheriff  of  Oxfordshire,  to  John  Long, 
bailiff  errant  of  our  lord  the  king  and  of  myself,  greeting.  3Sf- 
ttLXiat  by  the  complaint  of  William  Kent  esquire,  personally  present 
at  my  county  court,  to  wit,  on  Monday  the  sixth  day  of  Septem- 
ber, in  the  thirtieth  year  of  the  reign  of  our  lord  George  the 
second,  by  the  grace  of  God  of  Great  Britain,  France,  and  Ire- 
land king,  defender  of  the  faith,  and  so  forth,  at  Oxford  in  the 

VOL.  III.  I.   X. 
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'(^o  I.  Shtrehouse  there  holden,  I  am  informed,  that  although  he  himself 
the  writ  of  our  said  lord  the  king  of  right  patent  directed  to  WU- 
]oughby  earl  of  Abingdon,  for  this  that  ]ie  should  hold  full  right 
to  the  said  William  Kent  of  one  messuage  and  twenty  acres  of 
land  with  the  appurtenances  in  Dorchester  within  my  said  county, 
of  which  Richard  Alien  deforces  him,  bath  brought  to  the  said 
Willoughby  earl  of  Abingdon  ;  yet,  for  that  the  said  Willoughby 
earl  of  Abingdon,  favoureth  the  said  Richard  Allen  in  this  part, 
and  hath  hitherto  delayed  to  do  full  right  according  to  the  exi* 
gence  of  the  said  writ,  I  command  you  on  the  part  of  our  said 
lord  the  king,  firmly  enjoining,  that  in  your  proper  person  you 
go  to  the  court  baron  of  the  said  Willoughby  earl  of  Abingdon 
at  Dorchester  aforesaid,  and  take  away  the  plaint,  which  there  is 
between  the  said  William  Kent  and  Richard  Allen,  by  the  said 
writ,  into  my  county  court  to  be  next  holden ;  and  summon  by 
good  summonefii  the  said  Richard  Allen,  that  he  be  at  my  county 
court  on  Monday  the  fourth  day  of  October  next  coming  at  Ox. 
ford  in  the  shirehouse  there  to  be  holden,  to  answer  to  the  said 
William  Kent  thereof.  And  have  you  there  then  the  said  plaint, 
the  summoners,  and  this  precept,  ^tom  in  my  county  court  at 
Oxford  in  the  shirehouse,  the  sixth  day  of  September,  in  the  year 
aforesaid. 


J  S.     Writ  q/Tone,  to  remove  it  into  the  court  of  CouMOV  pLEAa. 

08M10G  the  second,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth,  to 
the  sheriff  of  Oxfordshire,  greeting.  IPut,  at  the  request  of  WU* 
liam  Kent,  before  our  justices  at  Westminster  on  the  nxnTov  of 
All  Souls,  the  plaint  which  is  in  your  county  court  by  our  writ  of 
right  between  tlie  said  William  Kent  demandant,  and  Richard 
Allen  tenant,  of  one  messuage  and  twenty  acres  of  land  with  tlie 
appurtenances  in  Dorchester ;  and  summon  by  good  sumtoonera 
the  said  Richard  Allen,  that  he  be  then  there,  to  answer  to  the 
said  William  Kent  thereof.  And  have  you  there  the  summonen 
and  this  writ,  WmtM  ourscif  at  Westminster,  the  tenth  dw  of 
September,  in  the  thirtieth  year  of  our  reiga. 


§  ♦.  Writ  o/" Right  quia  Dominus  remisit  Curiam. 

<S«Ea)lR(S<IE  the  second,  by  the  grace  of  God  of  Great  Britain, 
France,  und  Ireland  king,  defender  of  the  faith,  and  so  forth ;  to 
the  sherifi'  of  Oxfordshire,  greeting.    aomnunO  Richard  Allen, 
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that  he  justly  and  without  delay  render  unto  WiLliam  Kent  one 
messuage  and  twenty  acres  of  land  u'ith  the  appurtenances  in 
Dorchester,  which  he  claims  to  be  his  right  and  inheritance,  and 
whereof  he  complains  that  the  aforesaid  Richard  unjustly  deforces 
him.  And  unless  he  shall  so  do,  and  if  the  said  William  shall 
give  you  security  of  prosecuting  his  claim,  then  summon,  by  good 
summoners  the  said  lUchard,  that  he  appear  before  our  justices 
at  Westminster  on  the  morrow  of  Ail  Souls,  to  shew  wherefore 
he  hath  not  done  it.  And  have  you  there  the  summoners  and 
this  writ.  SHBlmesfl  ourself  at  Weslniinster,  the  twentieth  day  of 
August,  in  the  thirtieth  year  of  our  reign.  Because  Willoughby 
earl  of  Abingdon,  the  chief  lord  of  that  fee,  hath  thereupon  re- 
mised unto  us  his  court. 

Pledges  of    }  John  Doe.     Summoners  of  the  f  John  Den.        Sl)erHF'i 

Prosecution^ )  Ilich.  Roe.    within-naraed  Richard,  |Rich.  Fen.        Betnm. 


§  5.    The  Record,  with  Award  of  Battel. 

\^lWi  at  Westminster  before  sir  John  W^illes  knight,  and  his  bre- 
thren, justices  of  the  bench  of  the  lord  the  king  at  Westmin- 
ster, of  the  term  of  saint  Michael  in  the  thirtieth  year  of  the 
reign  of  the  lord  George  the  second,  by  the  grace  of  God  of 
Great  Britain,  France,  and  Ireland  king,  defender  of  the 
faith,  SiC. 

Oxon.l  SSIilliatn  Kent,  esquire,  by  James  Parker,  his  attorney,  _  . 

to  wit.  i    demands  against  Richard  Allen  gentleman,  one  mes- 
suage and  twenty  acres  of  land,  with  ttie  appurtenances  in  Dor- 
chester, as  his  right  and  inheritance,  by  writ  of  the  lord  the  Ling 
of  right  becAUBC  Willoughby  earl  of  Abingdon  the  chief  lord  of  2)opinn« 
that  fee  hnth  now  thereupon  remised  to  the  lord  the  king  his  rtmint  cu- 
court.     anU  hif'Kupon,  he  saith,  that  he  himself  was  seised  of  the  ""'"• 
tenements  aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  *'*^''^ 
fee  and  right,  in  the  time  of  peace,  in  the  time  of  the  lord  George 
the  first  late  king  of  Great  Britain,  by  taking  the  csplees  thereof  E»ultcf. 
to  the  value*    [often  shiilings,  and  more,  in  rents,  corn,  and 
grass.]    And  that  such  is  his  right  he  offers  [suit  and  good  proof.] 
SlnB  the  said  Richard  Allen,  by  Peter  Jones  his  attorney,  comes   _  . 

*  N.  B.  The  clauses  between  hooks  tn  this  and  the  subsequent  nurolx-nof  tlic 
Appendix,  are  usually  no  otherwise  ciprcssed  ia  the  records  than  by  an  ^e. 
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Wager  of 
Buitel. 


Replicatiou 


Joinder  of 
BftUel. 


Awird  of 
Battel. 


and  defends  the  right  of  the  said  William  Kent  jvnd  liis  Keitiity 
when  [and  where  it  shall  behove  him,]  and  ail  [that  concerns  il,3 
and  whatsoever  [he  ought  to  defend]  and  chicBy  the  tenement* 
aforesaid  with  the  appurtenances,  as  of  fee  and  right,  f  namely, 
one  messuage  and  twenty  acres  of  land,  with  appurtenances^  in 
Dorchester,]  anti  this  he  is  ready  to  defend  by  the  body  of  hts 
freeman,  George  Rimibold  by  name,  who  is  present  here  in  courc 
ready  to  defend  tJie  same  by  his  body,  or  in  what  manner  soever 
the  court  of  the  lord  the  king  shall  consider  that  he  ought  to  de- 
fend. And  if  any  mischance  should  bcfal  the  said  George  (which 
God  defend)  he  is  read}'  to  defend  the  same  by  another  man,  who 
[is  boiuideu  and  able  to  defend  it.]  anB  the  said  William  Kent 
saith,  that  the  said  Richard  Allen  unjustly  defends  the  right  of 
him  the  said  William,  and  his  seisin,  Sfc.  and  all,  S)-c.  and  what- 
soever, Sfc.  and  chiefly  of  the  tenements  aforesaid,  with  the  ap- 
purtenances, as  of  fee  and  right,  ^-c. ;  because  he  aalth,  that  he 
himself  was  seised  of  the  tenements  aforesaid,  with  the  appur- 
tetmnceB,  in  his  demesne,  as  of  fee  and  right,  in  the  time  of  peace. 
in  the  time  of  the  said  lord  Gkorgb  the  first  late  king  of  Great 
Britain,  by  taking  the  esplees  thereof  to  the  value,  S^c.  SInU  that 
such  is  his  right,  he  is  prepared  to  prove  by  the  body  of  liis  tree- 
man,  Henry  Brougliton  by  name,  who  is  present  here  in  court 
ready  to  prove  the  same  by  his  body,  or  in  what  manner  soever 
the  court  of  the  lord  the  king  shall  consider  that  he  ought  to 
prove;  and  if  any  mischance  should  befal  the  said  Heary  (which 
God  defend)  he  is  ready  to  prove  the  same  by  another  man,  who, 
Sfc.  anil  hereupon  it  is  demanded  of  the  said  George  and  Henry, 
whether  they  are  ready  to  make  battel  as  they  before  have  waged 
it;  who  say  that  they  are.  SnU  the  same  George  Rumbold  givelb 
gage  of  defending,  and  the  said  Henry  Broughton  giveth  gage  of 
proving  ;  and,  such  engagement  being  given  as  the  manner  is,  it 
ia  demanded  of  tlie  said  William  Kent  and  Richard  Allen,  if  they 
can  say  any  thing  wherefore  battel  ought  not  to  be  awarded  in  thk 
case ;  who  say  that  they  cannot.  Zf^trtfait  it  is  coneiluxtb,  that 
battel  be  made  thert-on,  tSc  antr  the  said  George  Hunibold  find- 
cth  pledges  of  battel,  to  wit,  Paul  Jenkins  and  Charle*  Carter; 
and  the  said  Henry  Broughton  findeth  also  pledges  of  battel,  to 
wit,  Reginald  Reed  and  Simon  Taylor.  9jiB  t^ittcupon  day  is  her* 
given  as  well  to  the  said  William  Kent  as  to  the  said  Richard 
Allen,  to  wit,  on  the  morrow  of  Saint  Martin  next  coming,  by  the 
assent  as  well  of  the  said  William  Kent  as  of  the  said  Riciiard 
Allen.  And  it  is  commanded  that  each  of  them  then  have  here 
his  champion,  sufficiently  furnished  with  competent  armour  ac 
becomes  him,  and  ready  to  make  the  battel  aforesaid ;  and  that 
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the  bodiea  of  them  in  the  mean  time  be  SRfely  kept,  on  peril  that       N''  I. 
shall  tall  thereon,     at  which  day  here  come  as  well  the  said  Wii-  *^"""~*~^ 
Ham  Kent  as  the  said  Richard  Atlen  by  tlieir  attorneys  aforesaid,  npt^'f'""' 
and  the  said  George   Rumbold  and   Henry  Broughton  in  their 
proper  persons  likewise  come,  sufficiently  furnished  with  com- 
petent armour  as  becomes  thenij  ready  to  make  the  battel  afore- 
said, as  they  had  before  waged  it.     anU  hereupon  day  is  further  Adjourn-  • 
given  by  the  court  licrc,  aa  well  to  the  said  William  Kent  as  to  *I!,*']'JJ'* 
the  said  Richard  Alien,  at  Tothill  near  the  city  of  Westminster  in    fj^j, 
the  county  of  Middlesex,  to  wit,  on  the  morrow  of  the  purification 
of  the  blessed  virgin  Mary  next  coming,  by  the  assent  as  well  of 
the  said  William  as  of  the  aforesaid  Richard.     And  it  is  com- 
manded, that  each  of  them  have  then  there  his  champion,  armed 
in  the  form  aforesaid,  ready  to  make  the  battel  aforesaid,  and  thai 
their  bodies  in  the  mean  time,  Sfc.     At  which  day  here,  to  wit,  at 
Tothill  aforesaid,  comes  the  said  Richard  Allen  by  his  attorney 
aforesaid,  and  tlie  said  George  Rumbold  and  Henry  Broughton 
in  their  proper  persons  likewise  come,  sufficiently  furnished  with 
competent  armour  as  becomes  them,  ready  to  make  the  battel 
aforesaid,  as  they  before  had  waged  it.     And  the  said  W'illiam 
Kent  being  solemnly  called  doth  not  come,  nor  hath  prosecuted 
his  writ  aforesaid.     'Sjjfrcfore  it  ic  toneittetrDt  that  the  same  William   Demandant 
and  his  pledges  of  prosecuting,  to  wit,  John  Doe  and  Richard 
Roe,  be    in  mercy  for  his  false   complaint,  and  that  the  same 
Richard  go  thereof  without  a  day,  Sfc.  and  also  that  the  said 
Richard  do  hold  the  tenements  aforesaid  with  the  appurtenances,    F«n»l  judg- 
to  him  and  his  heirs,  quit  of  the  said  William  and  liis  heirs,  for  fj^^  Tenant, 
ever,  &c. 


§  6.  Trial  hif  the  grand  Assise.  • 

And  the  said  Richard  Allen,  by  Peter  Jones,  his  at-   Defence. 


torney,  comes  and  defends  the  right  of  the  said  William  Kent, 
and  his  seisin,  when,  S^c.  and  all,  S^c.  and  whatsoever,  S;c.  and 
chiefly  of  the  tenements  aforesaid  with  the  appurtenances,  as  of 
fee  and  right,  Sfc.  and  puts  himself  upon  the  grand  assise  of  the 
lord  tlie  king,  and  prays  recognition  to  be  made,  whether  he 
himself  hath  greater  right  to  hold  the  tenements  aforesaid  with 
the  appurtenances  to  him  and  Iiis  heirs  as  tenants  thereof  as  he 
now  holdeth  them,  or  the  said  William  to  have  the  said  tenements 
with  the  appurtenances  as  he  above  demanded  them.    9nti  hs 
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tenders  here  in  court  six  shillings  and  eight-pence  to  the  use  of 
the  lord  the  now  king,  Sfc.  for  that,   to  wit,  it  may  be   inquired 
of  the  linic  [of  the  seisin  alleged  by  the  said  William],     And  he 
therefore  prays  that  it  may  be  inquired  by  the  assise,  whellter  the 
said  William  Kent  was  seised  of  the  tenements  aforesaid  with  the 
appurtenanceij  in  his  demesne  as  of  fee  in  the  time  of  the  said 
lord   the   king   Geoace   the   first,   as  the   said   William   in   his 
demand  before  hnth   alleged,     ^errfott  it  is  commanded   the 
sherifi*,  ll)a(  he  summon  by  good  summoners  four  lawful  knights 
of  his  county,  girt  with  swords,  that  they  be  here  on  the  octaves 
of  saint  Hilary  next  coming,  to  make  election  of  the  assise  afore- 
said.    The  same  day  is  given  as  well  to  the  said  William  Kent  a» 
to  the  said  Richard  Allen  here,  SfC.     At  which  day  here  coipe 
as  well  the  said  William  Kent  as  the  said  Richard  Allen  ;    and 
the  sheriff,  to  wit,  sir  Adam  Atstone  knight  now  returns,  that 
he  had  caused  to  be  summoned  Charles  Stephens,  Randal  Wlieler, 
Toby  Cox,   and  Thomas  Munday,   four   lawful    km'ghts  of  hi« 
county,  girt  with  swords,    by    John  Doe  and  Richard  Roe  hig 
bailiHs,  to  be  here  at  the  said  octaves  of  saint   Hilary,  to  do  as 
the  said  writ  thereof  commands  and  requires ;    and  that  the  said 
fiumraoners,  and  each  of  them,  are  mainprized  by  John  Day  and 
James  Fletcher.     Wliereupon  the  said  Charles  Stephens,  Randal 
Wheler,   Toby   Cox,   and  Thomas  Muiiday,  four  lawful   knights 
of  the  county  aforesaid,  girt  with  swords,  being  called,  in   their 
proper  persons  come,  and,  being  sworn,  upon  their  oath  in  the 
presence  of  the  parties  aforesaid  chose  of  themselves  and  others 
twenty-four,  to  wit,  Charles    Stephens,    Randal   Wheler,   Toby 
Cox,    Thomas  Munday,  Oliver  Greenway,  John  Boys,    Charles 
Price,  kniglits,  Daniel  Prince,  William  Day,  Roger  Lucas,  Patrick 
Fleming,  James  Harris,  John  Richardson,  Alexander  Moore,  Peter 
Payne,   Robert  Quin,   Archibald  Stewart,   Bartholomew  Norton, 
and  Henry  Davis,  esquires,  John  Porter,  Christopher  Ball,  Ben- 
jamin Robinson,  Lewis  Long,  William  Kirby,  gentlemen,  good 
and  lawful  men  of  the  county  aforesaid,  who  neither  are  of  kin 
to  the  said  William  Kent  nor  to  the  said  Kichard  Allen,  to  make 
recognition  of  the  grand  assise  aforesaid.     Z^iirrfforf  it   is  com- 
manded the  sheriff,  that  he  cause  them  to  come  here  from  the 
d«y  of  Easter  in  fifteen  days,  to  make  the  recognition  aforc««ud. 
Tlic  same  day  is  there  given  to  the  parties  aforesaid.     At   which 
day  here  come  as  well  the  said  William  Kent  as  the  said  Richard 
Allen,  by  their  attorneys  aforesaid,  and  the  recognitors   of   the 
assise  whereof  mention  is  above  made  being  called,  come,  and 
certain  of  them,  to  wit,  Charles  Stephens,  Randal  Wheler,  Toby 
Co;c,  Thomas  Munday,  Charles  Price,  knights,  Daniel    Prince, 
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Roger  Lucas,  William  Day,  James  Harris,  Peter  Pa]me,  Robert      )i]bL 

Quin,  Henry  Davis,  John  Porter,  Christopher  Ball,  Lewis  Long,  '      ,     V 

and  William  Kirby,  being  elected,  tried,  and  sworn,  upon  their 

oath  say,  that  the  said  William  Kent  bath  more  right  to  have  the  Verdict  for 

tenements  aforesaid  with  the  I4>purtenance8  to  him  and  his  heirs,  ^f^^. 

as  he  demanded  the  same,  than  the  said  Richard  Allen  to  hold 

the  same  as  he  now  holdeth  them,  accordmg  as  the  said  William 

Kent  by  his  writ  aforesaid  hath  supposed,  ^riefbte  it  ie  consOimli,  Judgment, 

that  the  said  William  Kent  do  recover  his  seism  against  the  said 

Richard  Allen  of  the  tenements  aforesaid  with  the  appurtenances, 

to  him  and  his  heirs,  quit  of  the  said  Richard  Allen  and  his  heirs, 

for  ever:  and  the  said  Richard  Allen,  in  mercy,  Sfc, 
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Proceedings  in  an  Action  of  Trespass  in  Ejectment, 
b^  Original^  in  the  King's  Bench. 


Si/ecerit  te 
*eettrum. 


Sheriff's 
Return. 


§  1.  The  Original  Writ. 

y|ttCS!>R®C  the  second,  by  the  grace  of  God  of  Great  Britaui, 
France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth» 
to  the  sheriff  of  Berkshire,  greeting.     3If  Richard  Smith  shall  ^ 
give  you  security  of  prosecuting  his  claini,  then  put  by  gage  and' 
safe  pledges  William  Stiles,  late  of  Newbury,  gentleman,  so  that 
he  be  before  us  on  the  morrow  of  All   Souls,  wheresoever  we 
shall  then  be  in  England,  to  shew  wherefore-  with  force  and  arms 
he  entered  into  one  messuage  with  the  appurtenances,  in  Sutton, 
which  John  Rogers  esquire  hath  demised  to  the  aforesaid  Richard, 
for  a  term  which  is  not  yet  expired,  and  ejected  him  from  his  said 
farm,  and  other  enormities  to  him  did,  fo  the  great  damage  of 
the  said  Richard,  and  against  our  peace.     And  hare  you  there 
the  names  of  the  pledges,   and  this  writ.     S39itnr«0  oursclf  at 
Westminster,   the  twelfth  day  of  October,  in  the  tweaty-ninth 
year  of  our  reign. 

The  within-named  "1 
Pledges  of    1  John  Doe.  William  Stiles  is  at-  >  John  Den. 

prosecution,  J  Richard  Roe.     tached  by  pledges,  )  Richard  Fen. 


Declaration. 


§  2.  Copif  of  the  Declaration  against  the  casual  Ejector  ;  vako  givti 
Notice  thereupon  to  the  Tenant  in  Possession. 

Michaelmas,  the  29th  of  king  George  the  second. 

Berks,  >  aaailtiam  Stiles,  late  of  Newbury  in  the  said  county, 
to  wit.  J  gentleman,  was  attached  to  answer  Richard  Smith,  of 
a  plea,  wherefore  with  force  and  arms  he  entered  into  one  ales' 
suage,  with  the  appurtenances  in  Sutton  in  the  county  aforesaid, 
which  John  Rogers  esquire  demised  to  the  said  Richard  Smith  for 
a  term  which  is  not  yet  expired,  and  ejected  him  from  his  said 
farm,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the 
said  Richard,  and  against    the  peace  of  the  lord  the  king,  &c. 
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And  whereupon  the  said  Richard  by  Robert  Martin  lits  attorney 
complains,  that  whereas  the  said  John  Rogers,  on  the  first  day  of 
October  in  the  twenty-ninth  year  of  the  reign  of  the  lord  tho 
king  that  now  is,  at  button  aforesaid,  had  demised  to  the  same 
Richard  the  tenement  aforesaid,  with  the  appurtenances,  to  have 
and  to  hold  the  said  tenement,  with  the  appurtenances,  to  the  said 
Richard  and  his  assigns,  from  the  feast  of  St.  Michael  the  arch- 
angel then  last  past,  to  the  end  and  term  of  five  years  from  thence 
next  following  and  fully  to  be  complete  and  ended,  by  virtue  of 
which  demise  the  said  Richard  entered  into  the  said  tenenjent, 
with  the  appurtenances,  and  was  thereof  possessed  ;  and,  the  said 
Richard  being  so  possessed  thereof,  the  said  Williami  aftelTvards, 
that  is  to  say,  on  the  said  first  day  of  October  in  the  said  twenty- 
ninth  year,  with  force  and  arms,  that  is  to  say,  with  swordH, 
staves^  and  khives,  entered  into  the  said  tenement,  with  the  ap- 
purtenances, which  the  said  John  Rogers  demised  to  the  said 
Richard  in  form  aforesaid  for  the  term  aforesaid  which  is  not  yet 
expired,  and  ejected  the  said  Richard  out  of  his  said  farm,  and 
other  wrongs  to  him  did,  to  the  great  damage  of  the  said  Richard, 
and  against  the  peace  of  ihe  said  lord  the  king;  whereby  the 
said  Richard  saith,  that  he  is  injured  and  damaged  to  the  value  of 
twenty  pounds.     And  thereupon  he  brings  suit,  &c. 

Martin,  for  the  plaintiff.    7  Pledges  of    7  John  Doe. 

Peters,  for  the  defendant.]!  prosecution,)  Richard  Roc. 


Mr.  George  Saunders, 

I  am  informed  that  you  are  in  possession  of,  or  claim  title  to,  Notice, 
the  premises  mentioned  in  this  declaration  of  ejectment,  or  to 
some  part  thereof;  and  I,  being  sued  in  this  actioiv  as  a  casual 
ejector,  and  having  no  claim  or  title  to  the  same,  do  advise  you 
to  appear  next  Hilary  term  in  his  majesty's  court  of  king's  bench 
at  Westminster,  by  some  attorney  of  that  court,  and  then  and 
there,  by  a  rule  to  be  made  of  the  same  court,  to  cause  yourself 
to  be  made  defendant  in  my  stead  :  otherwise  I  shall  suffer  Judg- 
ment to  be  entered  against  me,  and  you  will  be  turned  out  of 
possession. 

Your  loving  friend, 

William  Stiles. 
5  January,  1756. 


Non. 
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§  S.  The  Rule  of  Court. 

HiJary  TVrm,  m  the  tvaenty-ninth  Year  of  King  Geoage  tk* 
second. 


Smith 
againKt 
Stiles;  for 
one  mes- 
suage with 
the  appurte- 
nances in 
Sutton,  on 
tfae  demise 
of  John 
Bergen. 


Berks,  7  Jt  10  oiQfriH  by  the  court,  by  the  assent  of  both 
to  wit.  J  parties,  and  their  attorneys,  that  George  Saunders, 
gentleman,  may  be  made  defendant,  in  the  pJace  of  the  now  de- 
fendant  William  Stiles,  and  shall  immediately  appear  to  the  plain- 
tiff's action,  and  shall  receive  a  declaration  in  a  plea  of  trespass 
and  ejectment  of  the  tenements  in  question,  and  shall  immediately 
plead  thereto,  not  guilty ;  and,  upon  the  trial  of  the  issue,  shall 
confess  lease,  entry,  and  ouster,  and  insist  upon  hia  title  only. 
And  if  upon  trial  of  the  issue,  the  said  George  do  not  confess 
lease,  entry,  and  ouster,  and  by  reason  thereof  the  plaintiff  cannot 
prosecute  his  writ,  then  the  taxation  of  costs  upon  such  nonpros. 
shall  cease,  and  the  said  George  shall  pay  such  costs  to  the  plain- 
tiff, as  by  the  court  of  our  lord  the  king  here  shall  be  taxed  and 
adjudged  for  such  his  default  in  non-performance  of  this  rule; 
and  judgment  shall  he  entered  against  the  said  William  Stiles,  now 
the  casual  ejector,  by  default.  And  it  is  further  ordered,  that, 
if  upon  the  trial  of  the  said  issue  a  verdict  shall  be  given  for  the 
defendant,  or  if  the  plaintiff  shall  not  prosecute  his  writ,  upon  any 
other  cause,  than  for  the  not  confessing  lease,  entry,  and  ouster 
as  aforesaid,  then  the  lessor  of  the  plaintiff  shall  pay  costs,  if  the 
plaintiff  himself  doth  not  pay  thern^ 

By  the  Court. 

Martin,  for  the  plaintiff. 
Newman,  for  the  defendant. 


k  ♦.  The  Record. 

I^ltu  before  the  lord  the  king  at  Westminster,  of  the  term 
saint  Hilary,  in  the  twenty-ninth  year  of  the  reign  of  the  lord 
Georoe  the  second,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  Sfc. 

Berks,  1  iSeoioc  Saunders,  late  of  Sutton  in  the  county  afore- 
to  wit.  3     said,  gentleman,  was  attached  to  answer  Ridiwd 
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finiitK^  of  a  plea,  wherefore  with  force  and  arms  he  entered  into      Ko  11. 
one  mesiuage^  with  the  appurtenancee,  in  Sutton,  which  John  ^       *       ' 
Rogers  es{]uire  had  demised  to  the  said  Richard  for  a  term  which 
h  Dot  yet  expired,  and  ejected  him  from  hts  eaid  farm,,  and  other 
wrongs  to  him  did,  to  the  great  damage  of  the  said  Richard,  and 
against  the  peace  of  the  lord  the  king  that  now  h,    SlnH  )vt»tt(upon  DMlantion 
the  said  Richard  by  Robert  Martin  his  attorney  comphiins,  that  °'  ™""'- 
whereas  the  said  John  Rogers  on  the  first  day  of  October  in  the 
twenty-ninth  year  of  the  rdgn  of  the  lord  the  king  that  now  is, 
at  Sutton  aforesaid,  had  demised  to  the  same  Richard  the  tenement 
aforesaid,  with  the  appurtenances  to  have  and  to  hold  the  said  te- 
nement, with  the  appurtenances,  to  the  said  Richard  and  his  as- 
signs, from  the  feast  of  saint  Michael  the  archangel  then  last  past, 
to  the  end  and  term  of  five  years  from  thence  next  following  and 
fully  to  be  complete  and  ended :    by  virtue  of  which  demise  the 
said  Richard  entered  into  the  said  tenement,  with  tlie  appurte- 
nances, and  was  thereof  possessed  :  and,  the  said  Richard  being 
»o  possessed  thereof,  the  said  George  al\erwarda,  that  is  to  &ay« 
on  the  first  day  of  October  in  the  said  twenty-ninth  year,  with 
force  and  arms,  that  is  to  say,  with  sv^rds,  staves,  and  knives, 
entered  into  the  said  tenement,  with  the  appurtenances,  which  the 
taid  John  Rogers  demised  to  the  said  Richard  in  form  aforesaid 
for  the  term  aforesaid  which  is  not  yet  expired,  and  ejected  the 
said  Richard  out  of  his  said  farm,  and  other  wrongs  to  him  did, 
to  the  great  damage  of  the  said  Richard,  and  against  the  peace 
of  the  said  lord  th&  king;  whereby  the  said  Richard  saJth  that 
he  is  injured  and  endamaged  to  the  value  of  twenty  pounds;  and 
thereupon  he  brings  suit,  [and  good  proof.]     Snti   the  aforesaid  Defence, 
George  Saunders,  by  Charles  Newman  his  attorney,  comes  and 
defends  the  force  and  injury,  when  [and  where  it  shall  behove 
him ;]  and  saith  that  he  is  in  nowise  guilty  of  the  trespass  and  Plf"i  "ot 
ejectment  aforesaid,  as  the  said  Richard  above  complains  against  ^"'  ^' 
him  ;  and  thereof  he  puts  himself  upon  the  country  :  and  the  said  Iwue. 
Richard  doth  likewise  the  same  :    Zi^ntfon  let  a  jury  come  there-    r^nirt 
upon  before  the  lord  the  king,  on  the  octave  of  the  purification  »^»«''led» 
of  the  blessed  Virgin  Mary,  wheresoever  he  shall  then  be  in  Eng- 
land ;  who  neither  [are  of  kin  to  the  said  Richard,  nor  to  the  said 
George]  to  recognize  [whether  the  said  George  be  guilty  of  the 
trespass  and  ejectment  aforesaid:]     because  as   well    [the  said 
George,  as  the  said  Richard,  between  whom  the  difference  is,  have 
put  themselves  en  the  said  jury,]     The  same  day  i«  there  given   Respite,  foi 
to  the  parties  aforesaid.     'ifmtMttUi  the  process  therein,  being  'ie&ult  of, 
continued  between  the  said  parties  of  the  plea  aforesaid  by  the 
jury,  ia  put  between  them,  in  respite,  before  the  lord  the  king, 
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N"II. 


fttea. 


Totes  de  cir- 
cmmstati- 


t 


Verdict  for 
thcplaiatiO'. 


untiJ  the  day  of  Easter  in  fifteen  days,  wherMoever  the  said  lord 
the  king  shall  then  be  in  England ;  unlesit  the  justices  of  the  lor 
the  king  assigned  to  take  assises  in   the  county  aforesaid,  shall] 
have  come  before  that  time,  to  wit,  on  Monday  the  eighth  day 
March,  at  Reading  in  the  said  county  by  the  form  of  the  statute,] 
[in  that  case  provided,]  by  reason  of  the  default  of  the  jurorat,] 
[summoned  to  appear  as  aforesaid.]     At  which  day  before  tbei 
lord  the  king,  at  Westminster,  come  the  parties  aforesaid  by  theiri 
attorneys  aforesaid  ;    and  the  aforesaid  justices  of  assise,   before] 
whom  [the  jury  aforesaid  came,]  sent  here  their  record  before] 
them  had  in  these  words,  to  wit:  SlftertoafD?,  at  the  day  and  place | 
within  contained,  before   Heneage  Legge,  esquire,  one  of  the  / 
barons  of  the  exchequer  of  the  lord  the  king;  and  sir  John  Eardlyl 
Wilmot,  knight,  one  of  the  justices  of  the  said  lord  the    king,] 
assigned  to  hold  pleas  before   the  king  himself,  justices  of  the] 
said  lord  the  king,  assigned  to  take  assises  in  the  county  of  Berks 
by  the  form  of  the  statute  [in  that  case  provided,]  come  as   well 
the  within-named   Richard  Smith,  as  the  within-written  George  • 
Saunders,  by  their  attorneys  within  contained ;  and  the  jurors  of  J 
the  jury  whereof  mention  is  within  made  being  called,  certain  of] 
them,  to  wit,  Charles  Holloway,  John    Hooke,   Peter  Grahain; 
Ilenry  Cox,  William  Brown,  and  Francis  Oakley,  come,  and  arel 
svvorti  upon  that  jury;    and  because  the  rest  of  the  jurors  of  the' 
same  jury  did   not  appear,   therefore  others  of  the  by-sfander« 
being  chosen  by  the  sheriff,  at  the  reque«t  of  the  said  Richard : 
Smith,  and  by   the  command  of  tlie  justices  aforesaid,  are  ap- 
pointed anew,  whose  names  are  affixed  to  the  panel  within-written, 
according  to  tlie  form  of  the  statute  in  such  case  made  and  pro- 
vided: which  said  jurors  so  appointed  anew,  to  wit,  Roger  BacoOf 
Thomas  Small,  Charles  Pye,  Edward  Hawkins,  Samuel  Robert*, 
and  Daniel  Parker,  being  likewise  called,  come ;    and   together 
with    tlie  other  jurors  aforesaid  before   impanelled  and  sworn, 
being  elected,  tried,  and  sworn,  (o  speak  the  truth  of  the  mat- 
ter within    contained,    upon    their  oath   say,  that   the    aforesaid 
George  Saunders  is  guilty  of  the  trespass  and  ejectment  within- 
written,  in  manner   and  form    as    the   aforesaid    Richard    Smith 
within  complains  against  him  ;  and  assess  the  damages  of  the  said 
Richard  Smith,  on  occasion  of  that  trespass  and  ejectment,  be- 
sides his  costs  and  charges  which  he  hath  been  put  unto  about 
his  suit  in  that  behalf,  to  twelve  pence  :    and,  for  those  costs  and' 
charges,  to  forty  shillings.     CSaberfupan  the  said  Richard  Smith,  by 
his  attorney  aforesaid,  praycth  judgment  against  the  said  George 
Saunders,  in  and  upon  the  verdict  aforesaid  by  the  jurors  aforesaid 
given  in  the  form  aforesaid  :  and  the  said  George  Saunders,  by  his 
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attorney  aforesaid  saitli,  tliat  the  court  here  ouglit  not  to  proceed 
to  give  judgment  upon  the  said  verdict,  and  prayeth  that  judgment 
agaiiiat  litm  the  said  George  Saunders,  in  and  upon  the  verdict  „j.rwi'of" 
aforesaid  by  the  jurors  aforesaid  given  in  ihe  form  aforesaid,  may  judgment. 
be  stayed,  by  reason  that  the  said  verdict  is  insufficient  and  erro- 
neous, and  that  the  same  verdict  may  be  quashed,  and  that  the 
issue  aforesaid,  may  be  tried  anew  by  other  jurors  to  be  afresh 
impanelled.     And,  because  the  court  of  the  lord  the  king  here  is 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
.mises,  therefore  day  thereof  is  given  as  well  to  the  said  Richard  Continu- 
Smith  as  the  said  George  Saunders,  before  the  lord  the  king  ""!«• 
until  the  morrow  of  the  Ascension  of  our  Lord,  wheresoever  tlie 
said  lord  the  king  shall  then  be  in  England,  to  hear  their  judg- 
ment of  and  upon  the  premises  for  that  the  court  of  the  lord  the 
king  is  not  yet  advised  thereof.     At  which  day  before  the  lord 
the  king  at   Westminster,  come  the  parties  aforesaid   by   their 
attorneys  aforesaid ;  upon  which,  the  record  and  matters  afore- 
said having  been  seen,  and  by  the  court  of  the  lord  the  king  now 
here  fully  understood,   and  all  and  singular  the  premises  having 
been  examined,  and  mature  deliberation  being  had  thereupon!, 
for  that  it  seems  to  the  court  of  the  lord  the  king  now  here  tli^  Opinion  of 
the  verdict  aforesaid  is  in  nowise  insufficient  or  erroneous,  and      "^  f^oun. 
that  the  same  ought  not  to  be  quashed,  and  that  no  new  trial 
ought  to  be  had  of  the  issue  aforesaid,     Sjjf  rcfwf  it  i0  conaiHtttM)  jutij^ncnt 
that  the  said  Richard  do  recover  against  the  said  George  his  term  fur  the 
yet  to  come,  of  and  in  the  said  tenements  with  the  appurtenances  P'^unt"^ 
and  the  said  damages  assessed  by  the  suld  jury  in  form  aforesaid, 
and  also  twenty-seven  pounds  six  shillings  and  eight-pence  for  his  Cotts. 
costs  and  charges  aforesaid,  by  the  court  of  the  lord  the  king     * 
liere  awarded  to  the  said  Richard  with  his  assent,  by  way  of  en- 
crease  ;  which  said  damages  in  the  whole  amount  to  twenty-nine 
pounds   seven   shiUings  and   eight-pence.      '*  And    let  the  said 
"  George  be  taken,  [until  he  maketh  fine  to  the  lord  the  king]."* 
anB  tjfrfiipon  the  said  Richard  by  his  attorney  aforesaid  prayeth  a  Cujnaiur 

writ  of  the  lord  the  king,  to  be  directed  to  the  sheriff  of  the  'iT'/'*^; 
^  . ,  ,  .  1  -  y  I  •  Writ  of 

county  aforesaid,  to  cause  htm  to  have  possession  or  his  term  posMrssion, 

aforesaid  yet  to  come,  of  and  in  the  tenements  aforesaid,  with  the 

appurtenances  :  and  it  is  granted  unto  him,  returnable  before  the 

lord  the  king  on  the  morrow  of  the  holy  Trinity,  wheresoever  he 

shall  then  be  in   England.     At  which  day  before  the  lord  the  and  return. 

king,  atiWestminster,  cometh  the  said  Richard  by  his  attorney 

aforesaid;     and   the  sheriff,  that  is  to  say,   sir   Thomas  Reeve 

*  Now  omitted.     See  page  398. 


m. 
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NalL  knight,  nor  Mndeth,  that  he  hy  virtoe  of  the  writ  tderemiA  to 
him  directed,  on  the  ninth  day  of  Jane  hut  past,  did  cause  the 
■ttd  Richard  to  hare  hit  ponesrion  of  Iim  term  aforesaid  yet  to 
come,  of  and  in  the  teneitaents  aforesaid,  with  the  i^purtenances, 
a*  he  was  commanded* 
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No  III. 


No  III. 


Proceedings  in  an  Action  o/'Debt  in  the  Cottri  qf 
Common  Pleas ;    removed  into  tlie  King*8  Bench 
bif  Writ  qf  Err  OH. 

%  1.  Original. 

^€E2Dt&iS(<{E  tlie  second,  by  the  grace  of  God  of  Great  Britain^  Precipe. 

France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth ; 
to  the  sheriff  of  Oxfordshire  greeting.  Cmimun]]  Charles  Long, 
late  of  Burford,  gentleman,  that  justly  and  witliout  delxty  he 
render  to  William  Burton  two  hundred  pounds,  which  he  owes 
liim  and  unjustly  detains,  as  he  saith.  And  unlesa  be  shall  so  do^ 
and  if  the  said  Willism  shall  make  you  secure  of  prosecuting  his 
claim,  then  summon  by  good  summoners  the  aforesaid  Charles, 
that  he  be  before  our  justices,  at  Westminster,  on  the  octave  of 
St.  Hilary,  to  shew  wherefore  he  hath  not  done  it.  And  have  you 
there  then  the  summoners  and  this  writ.  329itn(B0  ourself  at 
Westminster,  the  twenty-fourth  day  of  December,  in  the  twenty- 
eighth  year  of  our  reign, 

P*^***^  7  John  Doe.  Summoners  of  the  "i  ^         j^^„.         »eri«-, 

ofproflie-V„.  ,      ,  D  wilhin-named         >u  ^      i  u  wturn. 

cut^on,     i  I^chard  Roe.        charles  Long.       J  Henry  Johnson, 


§  2.  Process. 

^^9DEi0<E  the  second,  by  the  grace  of  God  of  Great  Britain,   Atuch- 
France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth ;  to  ™*"'* 
the   sheriff  of  Oxfordshire,   greeting.      IPut  by  gage   and   safe  Pone. 
pledges  Charles  Long,  late  of  Burford,  gentleman,  that  he  be  be. 
fore  our  jjustices  at  Westminster,  on  the  octave  of  the  purification 
of  the  blessed  Mary,  to  answer  to  William  Burton  of  a  plea,  that 
he  render  to  him  two  hundred  pounds  which  he  owes  him  and  un- 
justly detains,  as  he  saith  ;  and  to  shew  wherefore  he  was  not  be- 
fore our  justices  at  Westminster  on  the  octave  of  saint  Hilary,  as 
he  was  summoned.     And  have  there  then  the  names  of  the 
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N°  IIL  pledges  and  this  writ,  8fflitne00  sir  John  Willes,  knight,  at  West- 
minster, the  twenty-third  day  of  January,  in  the  twenty-eighth 
year  of  our  reign. 


Sberir* 
rediro. 


The  within-named  Charles  Long  is)  Edward  Leigh, 
attached  by  pledges,  j  Robert  Tanner. 


DiMtringoM.  '  dM^S>fi0®  the  second,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  fiuth,  and  so  forth ;  to 
the  sheriff  of  Oxfordshire,  greeting.  89e  command  you,  that  you 
distrein  Charles  Long,  late  of  Burford,  gentleman,  by  all  bit 
lands  and  chattels  within  your  bailiwick,  so  that  neither  he  nor 
any  one  through  him  may  lay  hands  on  the  same  until  you  dmU 
receive  from  us  another  command  thereupon ;  and  that  you  answer 
to  us  of  the  issues. of  the  same ;  and  that  you  have  his  body  be- 
fore our  justices  at  Westminster  from  the  day  of  Easter  in  fifteen 
days  to  answer  to  William  Burton  of  a  plea,  that  he  render  to  him 
two  hundred  pounds  which  he  owes  him  and  unjustly  detains,  as 
he  saith,  and  to  hear  his  judgment  of  his  many  debults.  Wlimcw 
sir  John  Willes,  luu'ght,  at  Westminster,  the  twelfth  day  of  Fe- 
bruary, in  the  twenty-eighth  year  of  our  reign. 

The  within-named  Charles  Long  hath  nothing  in  my  bailiwick, 
whereby  he  may  be  distreined. 


Sheriff's 

return. 

NHuL 

Capias  ad 

retpoitdeH- 

dum. 


Sheriff's 
return. 

JVowefttn- 
vent%u. 

TaUUum 
capias. 


<SS<S3>Cl^6®  the  second,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth  ;  to 
the  sheriff  of  Oxfordshire,  greeting.  Wit  command  you,  that  you 
take  Charles  Long,  late  of  Burford,  gentleman,  if  he  may  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may 
have  his  body  before  our  justices  at  Westminster,  from  the  day 
of  Easter  in  five  weeks,  to  answer  to  William  Burton,  gentleman, 
of  a  plea,  that  he  render  to  him  two  hundred  pounds,  which  he 
owes  him  and  unjustly  detains,  as  he  saith ;  and  whereupon  you 
have  returned  to  our  justices  at  Westminster,  that  the  said  Charles 
hath  nothing  in  your  bailiwick,  whereby  he  may  be  distreined* 
And  have  you  there  then  this  writ.  MUtntae  sir  John  Willes, 
knight,  at  Westminster,  the  sixteenth  day  of  April,  in  the  twenty- 
eighth  year  of  our  reign. 

The  within-named  Charles  Long  is  not  found  in  my  bailiwick. 

iS®2>B(S<S  the  second,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth  ;  to 
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the  sheriff  of  Berkshire,  greeting.  ISSit  command  you  Ihat  you 
take  Charles  Long,  late  of  Burfordi,  gentleman,  if  he  may  be 
found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may 
have  his  body,  before  our  justices  at  Westminster,  on  the  morrow 
of  tlie  holy  Trinity,  to  answer  to  William  Burton,  gentleman,  of  a 
plea,  that  he  render  to  him  two  hundred  pounds  which  he  owe« 
htm  and  unjustly  detains,  as  he  saith ;  and  whereupon  our  sheriff 
of  Oxfordshire  hath  made  a  return  to  our  justices  at  Westminster, 
at  a  certain  day  now  past,  that  the  aforesaid  Charles  is  not  found 
in  his  bailiwick ;  and  thereupon  it  is  testified  in  our  said  court, 
that  the  aforesaid  Charles  lurks,  wanders,  and  runs  about  in  your 
county.  And  have  you  there  then  this  writ.  SS&imtBSS  sir  John 
Willes,  knight,  at  Westminster,  the  seventh  day  of  May,  in  the 
twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  noe  directed,  I  have  taken  the  body  of  Sheriff"* 
the  within-named  Charles  Long ;  which  I  have  ready  at  the  day  "'*".™" 
and  place  withm  contamcu,  according  as  by  this  writ  it  la  com- 
tnaudetl  me. 

"  Or,  upon  the  Return  o/'Non  est  inventus  upon  the  Jirst 
"  Capias,  the  Plmniiff' may  sue  out  an  Alias  and  a  Pluriesi 
"  and  thence  proceed  to  Outlawry  ;  thus: 

"  iJffiaDE®!!  the  second,  by  the  grace  of  God  of  Great  Britain,  "  jko, 
"  France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth;  "  cajiiai. 
"  to  the  sherifl*  of  Oxfordshire,  greeting.  329e  command  you  as 
"  formerly  we  commanded  you,  that  you  lake  Charles  Long,  late 
"  of  Burford,  gentleman,  if  he  maybe  found  in  your  bailiwick, 
"  and  him  safely  keep,  so  that  you  may  have  his  body  before  our 
"  justices  at  Westminster,  on  the  morrow  of  the  holy  Trinity,  to 
"  aikswer  to  William  Burton,  gentleman,  of  a  plea,  that  he  render 
**  to  him  two  hundred  pounds,  which  he  owes  him,  and  unjustly 
"  detains,  as  he  gaith.  And  have  you  ttiere  then  this  writ.  Siijt- 
"  nrcfl  sir  John  Willes,  knight,  at  Westminster,  the  seventli  day 
"  of  May,  in  the  twenty-eighth  year  of  our  reign. 

"  The  within-named  Charles  Long  is  not  found  in  ray  baili-  "  stcriff'* 


wick. 


"  nrtum. 

"  imvntut, 
"  ^©©EiflMIE  the  second,  by  the  grace  of  God  of  Great  Britain,  "  p/urv* 
«  France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth ;  "  c^ipim. 
"  to  the  sheriff  of  Oxfordshire,  greeting.     SSHe  command  you,  as 
"  we   have   more    than   once   commanded   you,  that   you   take 
'«  Charles  Long,  late  of  Burford,  gentleman,  if  he  may  be  found 
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«  Sheriff'a 
"  return. 

"  NOH  tit 

"inventus. 


in  your  bailiwick,  and  him  safely  keep,  bo  that  you  may  have 
his  body  before  our  jut>ticei>  at  Weatminster,  from  the  day  of 
the  holy  Trinity  in  three  weeks,  to  answer  to  William  Burton, 
gentleman,  o(  a  plea,  that  he  render  to  him  two  hundred 
pounds,  which  he  owes  liim  and  unjustly  detains,  aa  he  saith, 
and  have  you  there  then  this  writ.  Mitnr00  sir  John  Willes, 
knight,  at  Westniinster,  the  thirtieth  day  of  May,  in  the  twenty- 
eighth  year  of  our  reign. 

'<  The  within-named  Charles  Long  is  not  found  io  vay  baili- 

"  wick. 

*f  #IE2)IR0®  the  second,  by  the  grace  of  God  of  Great  Britfun, 
'  France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth ; 

<  to  the  sheriff  of  Oxfordshire,  greeting.     fiiiSr  command  you,. 

•  that  you  cause  Charles  Long,  late  o(  Burford,  gentleman,  to  be 

<  reqinred  from  county  court   to  county  court,  until,  according 

•  to  the  law  and  custom  of  our  realm  of  England,  he  be  outlawed, 

<  if  he  doth  not  appear ;  and  if  he  doth  appear,  then  take  him 
'  and  cause  him  to  be  safely  kept,  so  that  you  may  have  his 

•  body  before  our  justices  at  Westminster,  on  the  morrow  of  All 
^  Souls,  to  answer  to  William  Burton,  gentleman,  of  a  plea,  that 
"  he  render  to  him  two  hundred  pounds,  which  he  owes  him  and 

•  unjustly  detains,  as  he  saith  ;  and  whereupon  you  have  returned 
1'  to  our  justices  at  Westminster  from  the  Any  of  the  holy  Trinity 
"  in  three  weeks,  that  he  is  not  found  in  your  bailiwick.  And 
'*  have  you  there  then  this  writ.  Siiaitntflfl  sir  John  Willes,  knight, 
''  at  Westminster,  the  eighteenth  day  of  June,  in  the  twenty'* 
'•  eighth  year  of  our  reign. 

"  By  virtue  of  this  writ  to  me  directed,  at  my  county  court 
"  held  at  Oxford,  in  the  county  of  Oxford,  on  Thursday  tb« 
"  twenty-first  day  of  June,  in  the  twenty-ninth  year  of  the  re%* 
'^  of  the  lord  the  king  within  written,  tlie  within-name<l  f'hwW 
"  Long  was  required  the  first  time,  and  did  not  appear:  uid  st 
"  my  county  court  lield  at  Oxford  aforesaid,  on  Thursday  the 
"  twenty-fourth  day  of  July,  in  the  year  aforesaid,  tiie  said  Charles 
"  Long  was  required  the  second  time,  and  did  not  appear:  and 
"  at  my  county  court  held  at  Oxford  aforcaid,  on  Thursday  tbc 
"  twenty-first  day  of  August  in  the  year  aforesaid,  the  Mi^ 
"  Charles  Long  was  required  the  third  time,  and  did  not  appear: 
"  and  at  my  county  court  held  at  Oxford  aforesaid,  on  Thursdty 
"  the  eighteenth  day  of  September,  in  the  year  aforesaid, 
"  said  Charles  Long  wai>  required  tlie  fourth  time,  and  did 
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"  appear :  and  at  my  county  court  held  at  Oxford  aforesaid,  otv 

"  Thursday,  the  sixteenth  day  of  October,  in  the  year  aforesaid,    "^^^^f^^ 

'•  the  said  Charles  Long  was  required  the  fifth  time,  and  did  not  u  ctactus. 

"  appear:  therefore  the  said  Charles  Long,  by  the  judgment  of  "  jueovila- 

"  the  coroners  of  the  said  lord  the  king,  of  the  county  aforesaid,  "  gattia.     . 

"  according  to  the  law  and  custom  of  the  kingdom  of  England,  ia 

"  outlawed. 

"  (SCffljRiME  the  second,  by  the  grace  of  God  of  Great  Britain,  "  Writ  of 
"  France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth  ;  „  nmu^n, 
"  to  the  sheriff  of  Oxfordshire,  greeting.  liHljetfao  by  our  writ 
"  we  have  lately  commanded  you  that  you  should  cause  Charles 
•♦  Long,  late  of  Burford,  gentleman,  to  be  required  from  county 
"  court  to  county  court,  until  according  to  the  law  and  custom  of 
"  our  realm  of  England  he  should  be  outlawed,  if  he  did  not 
"  appear:  and  if  he  did  appear,  then  that  you  should  take  hira 
"  and  cause  him  to  be  safely  kept,  so  that  you  might  have  his 
*'  body  before  our  justices  at  Westminster,  on  the  morrow  of  All 
"  Souls,  to  answer  to  William  Burton,  gentleman,  of  a  plea,  that 
"  he  render  to  him  two  hundred  pounds,  which  he  owes  him  and 
"  unjustly  detains,  as  he  saith :  "^fymiott  we  command  you,  by 
"  virtue  of  the  statute  in  the  thirty-tirst  year  of  the  lady  Eliza- 
"  heth  late  quceii  of  England  made  and  provided,  that  you  cause 
"  the  said  Charles  Long  to  be  proclaimed  upon  three  several 
"  days  according  to  the  form  of  that  statute;  (whereof  one  pro- 
"  clamatioti  shall  be  made  at  or  near  the  most  usual  door  of  the 
"  churcli  of  the  parish  wherein  he  inhabits,)  that  lie  render  him- 
"  self  unto  you  ;  so  that  you  may  have  his  body  before  our  justices 
"  at  Westminster  at  the  day  aforesaid  to  answer  the  said  William 
"  Burton  of  the  pica  aforesaid.  And  have  you  there  then  this 
"  writ.  SSHititfea  sir  John  Wtlles,  knight,  at  Westminster,  the 
**  eighteenth  day  of  June,  in  the  twenty 'cightli  year  of  our  reign. 

"  By  virtue  of  this  writ  to  mc  directed,  at  my  county  court    Shi-riflTs 
"  held  at  Oxford,  in   the  county  of  Oxford,  on  Tlmrsday  the   "■et»'"n. 
"  twenty-sixth  day  of  June,  in  the  twenty-ninth  year  of  the  reign   »  mari/cd 
"  of  the  lord  the  king  witliin-written,  I  caused  to  be  proclaimed 
"  the  first  time  ;  and  at  the  general  quarter  sessions  ol'  the  peace, 
"  held  at  Oxford  aforesaid,  on  Tuesday  the  tilteentli  day  of  July 
"  in  the  year  aforesaid,  I  caused  to  be  prockumed  the  second 
*'  time;  and  at  tlie  most  usual  door   of  the  church  of  Burford 
*<  within-written,  on  Sunday  the  third  day  of  August  in  the  year 
"  aforesaid,  immediately  alter  divine  service,  one  month  at  the 
"  least  before  the  within-named  Charles  Long  was  required  the 
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N®  in.     "  fifth  time,  I  caused  to  be  proclaimed  the  third  time,  that  tlie 
^*  y  ■  ^  «  said  Charles  Long  should  render  himself  unto  me,  as  within  it 
«  is  commanded  me. 

«  C^ptuMf-  «  dK!B2>IR(9®  the  second,  by  the  grace  of  God  of  Great  Britain, 
« lagatum.  „  France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth ; 
*'  to  the  sheriff  of  Berkshire,  greeting.  82Itle  command  you,  that 
"  you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that 
*<  you  take  Charles  Long,  late  of  Burford  in  the  county  of  Oxford, 
"  gentleman,  (bemg  outlawed  in  the  said  county  of  Oxford,  on 
"  Thursday,  the  sixteenth  day  of  October  last  past,  at  the  suit  of 
•'  William  Burton,  gentleman,  of  a  plea  of  debt,  as  the  sheriBT  of 
«  Oxfordshire  aforesaid  returned  to  our  justices  at  Westminster 
**  on  the  morrow  of  All  Souls  then  next  ensuing,)  if  the  said 
*'  Charles  Long  may  be  found  in  your  bailiwick  ;  and  him  safely 
**  keep,  so  that  you  may  hare  his  body  before  our  justices  at 
"  Westminster,  from  the  day  of  saint  Martin  in  fifteen  dajs  to  do 
«  and  receive  what  our  court  shall  consider  concerning  him  in 
*•  this  behalf.  8iBittte«0  sir  John  Willes,  knight,  at  Westminster, 
**  the  sixth  day  of  November  in  the  twenty-ninth  year  of  our 
*'  reign. 

«  Sheriffs        "  By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body 
*'  return.      «  of  the  within-named  Charles  Long ;  which  I  have  ready  at  the 
"mui"^    "  *^  *"*^  place  within-contained,  according  as  by  this  writ  it  ia 
"  commanded  me. 


"  §  3.    *  Bill  of  Middlesex  and  Latitat  thereupon  in  the  Court  of 
King's  Bench. 

«  BiU  of         "  Middlesex,  7         «  Z"^  *!)friff  is  commanded  that  he  take 
"  Middle-  «  to  wit.      3      "  Charles  Long,  late  of  Burford  in  the  county 

"■ex  for      «  of  Oxford,  if  he  may  be  found  in  his  bailiwick,  and  him  safely 


«  keep,  so  that  he  may  have  his  body  before  the  lord  the  king  at 

«*  Westminster,  on  Wednesday  next  after  fifteen  days  of  Easter, 

«'  to  answer  William  Burton,  gentleman,  of  a  plea  of  trespass ; 

•<  Ac  etiam   "  [snt  al0o  to  a  bill  of  the  said  William  against  the  aforesaid 

"in debt,     m  Charles,  for  two  hundred  pounds  of  debt,  according  to  the 

•  Note,  thet  5  3.  and  §  4.  are  the  usual  methods  of  process,  to  compel  an 
appearance  in  the  courts  of  king't  bench  and  exchtfuer ;  in  whidi  the  in«ctice  of 
those  courU  does  principally  differ  from  that  of  the  court  of  common  ptea»i  thf 
subsequent  stages  of  proceedings  being  nearly  alike  in  them  alL 
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*'  ciistom  of  the  court  of  the  said  lord  the  king,  before  the  king     N**  Iir, 
"  himself  to  be  exhibited;]  and  that  he  have  tfiere  then  this  '  ^  ' 

"  precept. 

"  The  within-niinied  Charles  Lone  ia  not  found  in  my  baiii-  "  Sheriff"» 
"  wick  "  '*'""'• 

"  inventus, 

«  (SCaDlRiSC  the  second,  by  the  grace  of  God  of  Great  Bri-  "  Latitat. 
**  tain,  France,  and  Ireland  king,  defender  of  the  faith,  and  so  , 

"  forth;  to  the  sheriff  of  Berkshire,  greeting.  533 (jctfiUf  we  lately 
"  commanded  our  sheriff  of  Middlesex,  that  he  should  take 
"  Charles  Long>  late  of  Burtord  in  the  county  of  Oxford,  if  he 
"  might  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that 
•*  he  might  be  before  us  at  Westminster  at  a  certain  day  now 
'*  past,  to  answer  unto  William  Burton,  gentleman,  of  a  plea  of 
"  trespass ;  [anlt  also  to  a  bill  of  the  said  William  against  the  "  Ac  eiiam. 
"  aforesaid  Charles,  fur  two  hundred  pounds  of  debt,  according 
"  to  the  custom  of  our  court,  before  us  to  be  exhibited ;]  and 
"  our  said  sheriff  of  Middlesex  at  that  day  returned  to  us  that 
"  the  aforesaid  Charles  was  not  found  in  hts  bailiwick  ;  where- 
"  upon  on  behalf  of  the  aforesaid  William  in  our  court  before  us 
"  it  is  sufficiently  attested,  that  the  aforesaid  Charles  lurks  and 
"  runs  about  in  your  county  :  tStitrfforr  we  command  you,  that 
"  you  take  him,  if  he  may  be  found  in  your  bailiwick,  and  him 
"  safely  keep,  so  that  you  may  have  his  body  before  us  at  West- 
"  minster  on  Tuesday  next  after  five  weeks  of  Easter,  to  answer 
"  to  the  aforesaid  W'illiam  of  the  plea  [and  bill]  aforesaid  ;  and 
"  have  you  there  then  this  writ.  S39itne00  sir  Dudley  Ryder, 
"  knight,  at  Westminster,  the  eighteenth  day  of  April  in  the 
'*  twenty-eighth  year  of  our  reign. 

**  By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  "  Sheriff'* 
"  of  the  within- named  Charles  Long  ;  which  I  have  ready  at  the  "  "*".""• 

...  .       ,  ,.  t       1^-  Cejn  cor- 

"  day  and  place  withm- contained  according  as  by  this  writ  it  is  "pus* 

"  commanded  mc. 


"  §  i.     Writ  ofQiXO  Minus  in  the  Exchequer. 

"  0!E®IR<SC  the  second,  by  the  grace  of  God  of  Great  Bri- 
"  tain,  France,  and  If  eland  king,  defender  of  the  faith,  and  so 
"  forth  ;  to  the  sheriff  of  Berkskire,  greeting.  Wit  command  you, 
"  that  you  omit  not  by  reason  of  any  liberty  of  your  county, 
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27^  IIL  "  but  that  you  enter  the  same,  and  take  Charles  Long,  late  of 
'  '  '  "  Burford,  in  the  county  of  Oxford,  gentleman,  wheresoever  he 
*'  shall  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that 
**  you  may  have  his  body  before  the  barons  of  our  exchequer  at 
"  Westminster,  on  the  morrow  of  the  Holy  Trinity,  to  answer 
<<  William  Burton  our  debtor  of  a  plea  that  he  render  to  him  two 

'  *'  hundred  pounds  which  he  owes  him  and  unjustly  detains, 
**  whereby  he  is  the  less  able  to  satisfy  us  the  debts  which  he 

■  "  owes  us  at  our  said  exchequer,  as  he  saith  he  can  reasonably 
**  shew  that  the  same  he  ought  to  render :  and  have  you  there 
«  this  writ.  32Bitnej00  sir  Thomas  Parker,  knight,  at  Westinin- 
"  ster,  the  sixth  day  of  May,  in  the  twentyeighth  year  of  our 
«♦  reign. 

*<  Sboiff'i  «  By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body 
*«  OmT^  **  **^  within-named  Charles  Long ;  which  I  have  ready  before 
^fpiu.  *'  the  barons  within-written,  according  as  wkhin  it  is  coramanded 

«  me." 


Bail-bond 
to  the  she- 
riff. 


§  5.    Specud  Bail;  on  the  Arrest  of  the  Defendant,  pursuant  to  the 
Testatum  Capias,  in  page  xvi. 

fitnoto  all  men  by  these  presents,  that  we  Charles  Long  of  Bur- 
ford  in  the  county  of  Oxford,  gentleman,  Peter  Hanamond  of  Bix 
in  the  said  county,  yeoman,  and  Edward  Thomlinson  of  Wood- 
stock in  the  said  county,  innholder,  are  held  and  firmly  bound 
to  Christopher  Jones,  esquire,  sheriff  of  the  county  of  Berks,  in 
four  hundred  pounds  of  lawful  money  of  Great  Britain,  to  be 
paid  to  the  said  sheriff,  or  his  certain  attorney,  executors,  ad- 
ministrators, or  assigns ;  for  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves  and  each  of  us  by  himself  for  the  whole 
and  in  gross,  our  and  every  of  our  heirs,  executors,  and  admi- 
nistrators, firmly  by  these  presents,  sealed  with  our  seals.  Dated 
the  fifteenth  day  of  May  in  the  twenty-eighth  year  of  the  reign 
of  our  sovereign  lord  George  the  second,  by  the  grace  of  God 
king  of  Great  Britain,  France,  and  Ireland,  defender  of  the  faith, 
and  so  forth,  and  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  fifty-five. 


ftift  contiition  of  this  obligation  is  such,  that  if  the  above-bounden 
Charles  Long  do  appear  before  the  justices  of  our  sovereign  lord 
the  king  at  Westminster,  on  the  morrow  of  the  holy  Trinity,  to 
answer  William  Burton,  gentleman,  of  a  plea  of  debt  of  two  hun- 
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dred  pounds,  then  this  obligation  shall  be  void  and  of  none  effect,     N  IU> 
or  else  shall  be  and  remain  in  full  force  and  virtue. 

Sealed,  and  delivered,  being  Charles  Long.     (L.S.) 

first  duly  stamped,  in  the  Peter  Hammond.    (L.  S.) 

presence  of  Edward  Thomlinson    (L.S.) 

Henry  Shaw. 

Timothy  Griffith. 


JJou  Charles  Long  do  acknowledge  to  owe  unto  the  pldintiff  necognU 
four  hundred  pounds,  and  you  John  Rose  and  Peter  Hammond  "^ce  of 
do  severally  acknowledge  to  owe  unto  the  same  person  the  sum  of  Sw  camT* 
two  hundred  pounds  a^piece,  to  be  levied  upon  your  several  goods  muaioner. 
and  chattels,  lands  and  tenements,  upon  tonUition  that,  if  the  de- 
fendant be  condemned  in  the  action,  he  shall  pay  the  condemn- 
ation, or  render  himself  a  prisoner  in  the  Fleet  for  the  same ;  and, 
if  he  fail  so  to  do,  you  John  Rose  and  Peter  Hammond  do  under- 
take  to  do  it  for  him. 

Trmity  Term,  28  Geo.H. 

Berks,  1      2>n  a  Testatum  Capias  from   Oxfordshire  against  Bailpiece. 

to  wit.  3  Charles  Long,  late  of  Burford  in  the  county  of  Ox- 
ford, gentleman,  returnable  on  the  morrow  of  the  holy  Trinity, 
at  the  suit  of  William  Burton,  of  a  plea  of  debt  of  two  hundred 
pounds  t 

Z't>t  bail  are,  John  Rose  of  Witney,  in  the  county  of  Oxford, 
esquirct     Peter  Hammond  of  Bix,  in  the  said  county,  yeoman. 

Richard  Price,  attorney  "1 
for  the  defendant.        J 

The  party  himself  id  ^400. 
Each  of  the  bail  in  jf  200. 

Taken  and  acknowledged  the  twenty-eighth 
day  of  May,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  fifty-five  de 
bene  esse,  before  me, 

Robert  Grove, 

one  of  the  commissioners. 

M  M   4 
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§  6«    The  Record,  as  removed  by  Writ  of  Error. 

Writ  0^  ^r  Utt  the  king  hath  given  in  charge  to  his  trusty  and  be- 

•™**  loved  sir  John  Willes,  knight,  his  writ  closed  in  these  words : 

tfeoter  the  second,  by  the  grace  of  God  of  Great  Britain,  France, 
and  Ireland  king,  defender  of  the  faith,  and  so  forth ;  to  our  trusty 
and  beloved  sir  John  Willes,  knight,  greeting.  iSrcausr  in  the 
record,  and  process,  and  also  in  the  giving  of  judgment,  of  the 
plaint  which  was  in  our  court  before  you,  and  your  fellows,  our 
justices  of  the  bench,  by  our  writ,  between  William  Burton,  gen- 
tleman, and  Charles  Long,  late  of  Burford  in  the  county  of  Ox- 
ford, gentleman,  of  a  certain  debt  of  two  hundred  pounds,  which 
the  said  William  demands  of  the  said  Charles,  manifest  error  hath 
intervened,  to  the  great  damage  ot  him  the  said  William,  as  we 
from  his  complaint  are  informed :  we,  being  willing  that  the  error, 
if  any  there  be,  should  be  corrected  in  due  manner,  and  that  full 
and  speedy  justice  should  be  done  to  the  parties  aforesaid  in  this 
behalf,  do  command  you,  that  if  judgment  thereof  be  given,  then 
under  your  seal  you  do  distinctly  and  openly  send  the  record  and 
process  of  the  plaint  aforesaid,  with  all  things  concerning  them 
and  this  writ ;  so  that  we  may  have  them  from  the  day  of  Easter 
in  fifteen  days,  wheresoever  we  shall  then  be  in  England. ;  that 
the  record  and  process  aforesaid  being  inspected,  we  may  cause 
to  be  done  thereupon,  for  correcting  that  error,  what  of  right 
and  according  to  the  law  and  custom  of  our  realm  of  England 
ought  to  be  done.  Wiitntaa  our^elf  at  Westminster,  the  twelfth 
day  of  February,  in  the  twenty-ninth  year  of  our  reign. 

Chief  jui-         ^^t  record  and  process,  whereof  in  the  said  writ  mention  above 

tice's  re-       jg  made,  follow  in  these  words,  to  wit : 
turn.  ' 

The  record.  ^\tM  at  Westminster,  before  sir  John  Willes,  knight,  and  his 
brethren,  justices  of  the  bench  of  the  lord  the  king  at  Westmin- 
ster, of  the  term  of  th?  holy  Trinity,  in  the  twenty-eighth  year 
of  the  reign  of  the  lord  George  the  second,  by  the  grace  of 
God,  of  Great  Britain,  France,  and  Ireland  king,  defender  of 
the  faith,  &c. 

"^"^  Oxon,  •»      C|?8tle0  Long,  late  of  Burford  in  the  county  afore- 

to  wit. )  said,   gentleman,  was  summoned  to  answer  William 

Burton  of  Yamton  in  the  said  county,  gentleman,  of  a  plea  that 

he  render  unto  him  two  hundred  pounds,  which  he  owes  him  and 
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unjustly  detaimj  [as  he  saith.3     ^lirt)  tofytcmpon  the  said  William,     N°  llli 

bjr  Thomas  Gough,  Jiis  attorney,  complains,  that  whereas  on  the  ' 

first  day  of  December,  in  the  year  of  our  Lord  one  thousand     .5*^"" 

seven  hundred  and  fifty-four,  at  Banbury  in  this  county,  ihe  said  count,  oa 

Charles  by  his  writing  obligatory  did  acknowledge  himself  to  be  «'l»n'l' 

bound  to  the  said  William  in  the  said  sum  of  two  hundred  pounde 

of  lawful  money  of  Great  Britain,  to  be  paid  lo  the  said  William, 

whenever  after  the   said   Charlea  should  be    thereto  required ; 

nevertheless  the  said  Charles  (although  olk'n  required)  hath  not 

paid  to  the  said  William  the  said  sum  of  two  hundred  pounds, 

nor  any  part  thereof,  but  hitherto  altogether  hath  refused,  and 

doth  still  refuse,  to  render  the  same  j  wherefore  he  saith  that  he 

is  injured,  and  hath  damage  to  the  value  of  ten  pounds :  and 

thereupon  he  brings  suit,  [and  good  proof]     anti  he  brings  here  Proftrt  in 

into  court  the  writing  obligatory  aforesaid ;  wliich  .testifies  the 

debt  aforesaid  in  form  aforesaid ;  the  date  whereof  is  the  day  and 

year  before  mentioned,     ant)  the  aforesaid  Chariea,  by  Kicbard   Def«iice, 

Price  his  attorney,  comes  and  defends  the  force  and  injury  when 

[and  where  it  shall  behove  him,]  and  craves  oyer  of  the  said  Oyvr  pray- 

writing  obligatory,  and  it  is  read  unto  him  [in  the  form  aforesaidj:  ^^j     \ 

he  likewise  craves  oyer  of  the  condition  of  the  said  writing,  and  condition, 

it  ia  read  unto  him  in  these  words  :  "  The  condition  of  this  ob-  "'■'<' 

"  JigaitoQ  is  such,  that  if  the  above-bounden  Charles  Long,  his  award. 

"  heirs,  executors,  and  administrators,  and  Gye:Ty  of  them,  shall 

"  and  do  from   time  to  time,  and  at  all   times  hereafter,  well 

**  and  truly  stand  to,  obey,  observe,  fulfil,  and  keep,  the  award, 

"  arbitrament,  order,  rule,  judgment,   final   end,  and  delermin- 

"  ation,  of  David  Stiles,  of  Woodstock  in  the  said  county,  clerk, 

"  and  Henry  Bacon,  of  W'oodstock  aforesaid,  gentleman,  (arbi- 

"  trators  indifferently  nominated  and  chosen  by  &i\A  between  the 

"  said  Charles  Long  and  the  above-named  William  Burton,  to 

"  arbitrate,  award,  order,  rule,  judge,  and  determine,  of  all  and 

**  all  manner  of  actions,  cause  or  causes  of  action,  suits,  plaints, 

"  debts,  duties,  reckonings,  accounts,  controversies,  trespasses, 

*•  and  demands  whatsoever  had,  moved,  or  depending,  or  which 

"  might  have  been  had,  moved,  or  depending,  by  and  between 

"  the  said  parties,  for  any  matter,  cause,  or  thing,  from  the  be- 

"  ginning  of  the  world  until  the  day  of  the  date  hereof,)  which 

"  the  said  arbitrators  shall  make  and  publish,  of  or  in  the  pre- 

"  mises,  in  writing  under  their  hands  and  seals,  or  otherwise  by 

"  word  of  mouth,  in  the  presence  of  two  credible  witnesses,  on 

"  or  before  the  first  day  of  Januarj'  next  ensuing  the  date  hereof; 

"  then  this  obligation  to  be  void  and  of  none  effect,  or  else  to  be 

*'■  and  remain  in  full  force  and  virtue."     Siltiic))^  being  read  and  Imporliiuca 


i 


Kcplic* 
ation,  seU 
ting  fbrlh 
■o  award. 


Prattitan- 


heard,  the  said  Charles  prays  leave  to  imparl  therein  here  untH  1 
the  octave  of  the  holy  Trinity  ;  and  it  is  granted  unto  him.     The 
same  day  is  given  unto  the  said  WilJiani  Burton  here,  Sic.     At 
which  day,  to  wit,  on  the  octave  of  the  holy  Trinity,  here  come 
as  well  the  said  William  Burton  a&  the  said  Charles  Long,  by 
their  attorneys  aforesaid  :  and  hereupon  the  said  William  praj 
tliat  the  said  Charles  may  answer  to  his  writ  and  count  aforesaid*] 
anU  tlie  atbresaid  Charles  defends  the  force  and  injury,  when^l 
&c.  and  saith  that  the  said  Wiiliam  ought  not  to  have  or  inain«f 
tain  his  said  action  against  him  ;  because  he  saith,  that  the  saic 
Duvid  Stiles  and  Henry  Bacon,  the  arbitrators  before  named   jn 
the  said  condition,  did  not  make  any  such  award,  arbitrament, 
order,  rule,  judgment,  final  end,  or  determination,  of  or  in  the ' 
premises  above  specified  in  the  said  condition,  on  or  before  the 
first  day  of  January,  in  the  condition  aforesaid  above-mentioned,! 
according  to  the  form  and  effect  of  the  said  condition ;  and  this 
he  is  ready  to  verify.     Wherefore  he  prays  judgment,  whether 
the  said  William  ought  to  have  or  maintain  his  said  action  thereof 
against  him   [and  thut  he  may  go  thereof  without  a  day.]     9nQ 
the  aforesaid  William  saith,  that  for  any  thing  above  alleged  bjr' 
the  said  Charles  in  pleading,  he  ought  not  to  be  precluded  from 
liaving  his  said  action  thereof  against  him  ;  because  he  saitli,  that 
after  the  making  of  the  said  writing  obligatory,  and  before   the 
said  first  day  of  January,  to  wit,  on  the  twenty -sixth  d»y  of  De- 
cember, in  the  year  aforesaid,  at  Banbury  aforesaid,  in  the  pre- 
sence of  two  credible  witnesses,  namely,  John  Dew  of  Chalhury, 
in  the  county  aforesaid,  and  Richard  Morris  of  Wylbam  in   the 
county  of  Berks,  the  said  arbitrators  undertook  the  charge  of  the 
award,  arbitrament,  order,  rule,  judgment,  final  end,  and  deter- 
mination aforesaid,  of  and  in  the  premises  specified  in  the  con> 
dition  aforesaid ;  and  then  and  there  made  and  published  their 
award  by  word  of  mouth  in  manner  and  form  following,  that  is  to 
say:  The  said  arbitrators  did  award,  order,  and  adjudge,  that  he 
the  said  Charles  Long  should  forthwith  pay  to  the  said  William 
Burton  the  sum  of  seventy-five  pounds,  and  that  thereupon  al) 
differences  between  them  at   tlie   time  of  the  making  tlie  said 
writing  obligatory  should  finally  cease  and  determine.     And  lljc 
said  William  further  saith,  that  although  he  afterwards,  to  wit,  on 
the  sixth  day  of  January,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  fifty-five,  at  Banbury  aforesaid,  requested  the 
said  Charles  to  pay  to  him  the  said  William  the  said  seventy-Sve 
pounds,  yet  (by  protestation  that  the  said  Charles  hath  not  stood 
to,  obeyed,  observed,  fulfilled,  or  kept  any  part  of  the  said  avrnrd. 
which   by  him  the  said  Charles  ought  to  have  been  stood   to, 
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obeyed,  observed,  fulfilled,  and  kept)  for  further  plea  therein  he     N"  III. 
saith,  that  the  said  Cliarles  the  isatd.  seventy-five  pounds  to  the  ^'-^~y^^ 
said  William  hath  not  hitherto  paid  :  und  this  he  is  ready  to  verify, 
wherefore  he  prays  judgment,  and  his  debt  uforesaid,  together 
with  his  damages  occasioned  by  the  detention  of  (he  saJd  debt, 
to  be  adjudged  unto  him,  &c.     9nlJ  the  aforesaid  Charles  saith,   Demuirer. 
that  the  plea  aforesaid,  by  him  the  said  William  in  manner  and 
form  aforesaid  above  in  his  replication  pleaded,  and  the  matter  in 
the  same  contained,  are  in  nowise  sufficient  in  law  for  the  said 
William   to   have   or   maintain   his   action   aforesaid,   thereupon 
against  him  the  said  Charles :  to  which  the  said  Charles  hath  no 
necessity,  neither  is  lie  obliged  by  the  law  of  the  land,  in  any 
manner  to  answer:  and.  this  he  is  ready  to  verify.     Wherefore 
for  want  of  a  sufficient  replication  in  this  behalf  the  *aid  Charles, 
as  aforesaid,  prays  judgment,  and  that  the  aforesaid  William  may 
be  precluded  from  having  his  action  aforesaid,  thereupon  against 
him,  &c.     And  the  said.  Charles,  according  to  the  form  of  the   Causes  of 
statute  in  that  case  made  and  provided,  shews  to  the  court  here      n*""*'' 
the  causes  of  demurrer  following;  to  wit,  that  it  doth  not  appear, 
by  the  replication  aforesaid,  that  the  said  arbitrators  made  the 
same  award  in  the  presence  of  two  credible  witnesses  on  or  before 
the  said  first  day  of  January,  as  they  ought  to  have  done,  accord- 
ing to  the  form  and  ettect  of  the  condition  aforesaid  ;  and  that 
the  replication  aforesaid  is  uncertain,  insufficient,  and  wants  form, 
amj  the  aforesaid  William  saith,  that  the  plea  aforesaid  by  him  Joinder  in 
the  said  William  in  manner  and  form  aforesaid  above  in  hia  re-     *™""*''' 
plication  pleaded,  and  the  matter  in  the  same  contained,  arc  good, 
and  sufficient  in  law  for  the  said  William  to  have  and  maintain 
the  said  action  of  him  the  said  William  thereupon  against  the 
said  Charles :  which  said  plea,  and  the  matter  therein  contained, 
the  sttid  W'illiam  is  ready  to  verify  and  prove  as  the  court  shall 
award;  and  because  the  aforesaid  Charles  hath  not  answered  to 
that  plea,  nor  liath  he  hitherto  in  any  manner  denied  the  same, 
the  said  William  as  before  prays  judgment,  and  his  debt  aforesaid, 
together  with  his  damages  occasioned  by  the  detention  of  that 
debt,  to  be  adjudged  unto  him,  &c.     ant)  Jiftauor  the  justices  here   Contiiio. 
will  advise  themselves  of  and  u[>on  the  premises  before  they  give   ■""*• 
judgment  thereupon,  a  day  is  thereupon  given  to  the  parties  afore- 
said here,  until  the  morrow  of  All  Souls,  to  hear  their  judgment 
thereupon,  for  that  the  said  justices  here  arc  not  yet  advised 
thereof.     At  which  day  here  come  as  well  the  said  Charles  as  the 
said  William,  by  their  said  attorneys ;  and  because  the  said  jus- 
tices here  will  farther  advise  themselves  of  and  upon  the  premises 
before  they  give  judgment  thereupon,  a  day  is  farther  given  to 
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£icculion. 


the  parties  aforesaid  here  until  the  octave  of  saint  Hilary,  to  hear 
their  judgment  thereupon,  for  that  the  said  justices  here  are  not 
yet  advised  thereof.  At  which  day  here  come  as  well  the  said 
William  Burton  as  the  said  Charles  Long,  by  their  said  attorneys. 
Wi^titltiit,  the  record  and  matters  aforesaid  having  been  seen, 
and  by  the  justices  here  fully  understood,  and  all  and  singular 
the  premises  being  examined,  and  mature  deliberation  being  had 
thereupon ;  for  that  it  seems  to  the  said  justices  here,  that  tlie 
said  plea  oi  the  said  William  Burton  before  in  his  replication 
pleaded,  and  the  matter  therein  contained)  arc  not  sufficient  in 
law,  to  have  and  maintain  ihc  action  o(  the  atbresaid  W'iUiam 
against  the  ufurcsaid  Charles:  t^nefore  it  is  (oneiQCKt),  that  the 
aforesaid  William  lake  nodiing  by  his  writ  aforesaid,  but  that  he 
and  his  pledges  of  prosecuting,  to  wit,  John  Doe  and  Richard  Koe, 
be  in  mercy  for  his  false  complaint ;  and  that  the  aforesaid  Charles 
go  thereof  without  a  day,  &c.  ^nB  it  \b  £arit>ft  tonniDeicDi  that  the 
aforesaid  Charles  do  recover  against  the  aforesaid  William  eleven 
pounds  and  seven  shillings,  fur  his  costs  and  charges  by  him  about 
his  defence  in  this  behalf  sustained,  adjudged  by  the  court  here 
to  the  said  Charles  with  his  consent,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided:  and  that  the  aforesaid 
Charles  may  have  execution  thereof,  &c. 
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aftertaarTifl,  to  wit,  on  Wednesday  next  afker  fifteen  days  of 
Easter  in  this  eame  term,  before  the  lord  the  king,  at  West- 
minster, comes  the  aforesaid  William  Burton,  by  Peter  Manwa- 
ring  his  attorney,  and  saitli,  that  in  the  record  and  process  afore- 
said, and  also  in  the  giving  of  the  judgment  in  the  plaint  aforesaid, 
it  is  manifestly  erred  in  this;  to  wit,  that  the  judgment  aioresaid 
was  given  in  form  aforesaid  for  the  said  Charles  Long  against  the 
aforesaid  William  Burton,  where  by  the  law  o(  the  land  judgment 
should  have  been  given  for  the  said  William  Burton  against  the 
said  Charles  Long ;  and  this  he  is  ready  to  verify.  8nB  tlie  said 
Willtani  prays  the  writ  of  the  said  lord  the  king,  to  warn  the  said 
Charles  Long  to  be  before  the  said  lord  the  king,  to  hear  the 
record  and  process  aforesaid :  and  it  is  granted  unto  him :  by 
which  the  sherift'  aforesaid  is  commanded  iluit  by  good  [and 
lawful  men  of  his  bailiwick]  he  cause  the  aforesaid  Charles  Long 
to  know,  that  he  be  before  the  lord  the  king  from  the  day  of 
Easier  in  five  weeks,  wheresoever  [he  shall  then  be  in  England,] 
to  hear  the  record  and  process  aforesaid,  if  [it  shall  have  hap> 
pcned  that  in  the  same  any  error  shall  have  intervened ;]  and 
farther  [to  do  and  receive  what  the  court  of  the  lord  the  king 
(•hull  consider  in  this  behalf.}     The  same  day  is  given    to   the 


I 
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aforesaid  William  Burton.  9t  tolkl)  tjap  beibre  the  lord  the  king, 
at  Westminster,  comes  the  aforesaiil  William  Burton,  by  his 
attorney  aforesaid  i  and  the  sheriff  returns,  that  by  virtue  of  the 
writ  aforesaid  to  him  directed  he  had  caused  the  said  diaries 
Long  to  know,  that  he  be  before  the  lord  the  king  at  the  time 
aforesaid  in  the  said  writ  contained,  by  John  Den  and  Richard 
Fon,  good,  tS"'^. ;  as  by  the  same  writ  was  commanded  him  :  which 
said  Charles  Long,  according  to  the  warning  given  him  in  this 
behalf,  here  cometh  by  Tlxoraas  Webb  his  attorney.  Effilljerfupon 
the  said  William  saith,  that  in  the  record  and  process  aforesaid, 
and  also  in  the  giving  of  the  judgment  aforesaid,  it  is  manifestly 
erred,  alleging  tlie  error  aforesaid  by  him  in  the  form  aforesaid 
alleged,  and  prays,  that  the  judgment  aforesaid  for  the  error 
aforesaid,  and  others,  in  the  record  and  process  aforesaid  being, 
may  be  reversed,  annulled,  and  entirely  for  nothing  esteemed,  and 
that  the  said  Charles  may  rejoin  to  the  errors  aforesaid,  and  that 
the  court  of  the  said  lord  the  king  here  may  proceed  to  (he  exa- 
mination as  well  of  the  record  and  process  al'oresaid,  as  of  the 
matter  aforesaid  above  for  error  assigned.  anD  the  said  Charles 
saith,  that  neither  in  the  record  and  process  aforesaid,  nor  in  tlie 
giving  of  the  judgment  aforesaid,  in  any  thing  is  there  erred  ;  and 
he  prays  in  like  manner  that  the  court  of  the  said  lord  the  king 
here  may  proceed  to  the  examination  as  well  of  the  record  and 
process  aforesaid,  as  of  the  matters  aforesaid  above  for  error 
assigned.  ^nD  brtauflc  the  court  of  the  lord  the  king  here  is  not 
yet  advised  what  judgment  to  give  of  and  upon  the  premises*  a 
day  is  thereof  given  to  the  parties  aforesaiti  until  the  morrow  of 
the  holy  Trinity,  before  the  lord  the  king,  wheresoever  he  shall 
then  be  in  England  to  hear  their  judgment  oi^  and  upon  the  pre- 
mises, for  that  the  court  of  the  lord  the  king  here  is  not  yet  ad- 
vised thereof.  At  which  day  before  the  lord  the  king,  at  West- 
minster, come  the  parties  aforesaid  by  their  attorneys  aforesaid  : 
2i3t)nfupon,  as  well  the  record  and  process  aforesaid,  and  the  judg- 
ment thereupon  given,  as  the  matters  aforesaid,  by  the  said 
William  above  for  error  assigned,  being  seen,  and  by  the  court  of 
the  lord  the  king  here  being  fully  understood,  and  mature  deliber- 
ation being  thereupon  had,  for  that  it  appears  to  the  court  of  the 
lord  the  king  here,  that  in  tlie  record  and  process  aforesaid,  and 
also  in  the  giving  of  the  judgment  aforesaid,  it  is  manifestly  erred, 
ttxrcfore  it  10  (onoiUnrt*,  that  the  judgment  aforesaid,  for  the  error 
aforesaid  and  others,  in  the  record  and  process  aforesaid,  be  re- 
versed, annulled,  and  entirely  for  nothing  esteemed  ;  and  tliat  the 
aforesaid  WiJliam  recover  against  the  aforesaid  Charles  his  debt 
aforesaid,  and  also  fifty  pounds  for  his  damages,  which  he  hath  sus- 
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No  IIL  tained^  as  well  on  occasion  of  the  detention  of  the  said  debt,  as  for 

^   "w^'  his  costs  and  charges  unto  vbich  he  hath  been  put  about  his  suit 

^""^  in  this  behalf,  to  the  said  William  with  his  consent  by  the  court 

If^fyadmt  ^^  ^^  ^^^^  *^^  ^"^fi  ^^®  adjudged.    And  the  said  Charles  in 

amerced.  mercy. 


$  7.  Process  of  Execution. 

Writ  of  m^  082)|[^ME  the  second,  by  the  grace  of  God  of  God  of  Great 
^J^*^^^  Britain,  France,  and  Ireland  king,  defender  of  the  feitb,  and  so 
forth;  to  the  sheriff  of  Oxfordshire,  greeting.  SBe  command  you, 
that  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he 
may  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you 
may  have  his  body  before  us  in  three  weeks  from  die  day  of  the 
holy  Trinity,  wheresoever  we  shall  then  be  in  England,  to  satisfy 
William  Burton,  for  two  hundred  pounds  debt,  which  the  said 
William  Burton  hath  lately  recovered  against  him  in  our  court 
before  us,  and  also  fifty  pounds  which  were  adjudged  in  our  said 
court  before  us  to  the  said  William  Burton,  for  his  damages  which 
he  has  sustained,  as  well  by  occasion  of  the  detention  of  the  said 
debt,  as  for  his  costs  and  charges  to  which  he  hath  been  put 
about  his  suit  in  this  behalf,  whereof  the  said  Charles  Long  is 
convicted,  as  it  appears  to  us  of  record:  and  have  you  there  then 
this  writ.  WSiimt00  sir  Thomas  Denison*,  knight,  at  Westminster, 
the  nineteenth  day  of  June,  in  the  twenty-ninth  year  of  our 
reign. 

Sheriff's  re-       By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of 
^|»^0?pi    jjjg  ^thin-named  Charles  Long ;  -which  I  have  ready  before  the 

lord  the  king,  at  Westminster,  at  the  day  within-written,  as  within 

it  is  commanded  me. 

Writ  of  £)aEaDia(8(S  the  second,  by  the  grace  of  God  of  Great  Britain, 

Fieri/adas.  France,  and  Ireland  king,  defender  of  the  faith,  and  so  forth  ;  to 
the  sheriff  of  Oxfordshire,  greeting.  Mlt  command  you  that  of 
the  goods  and  chattels  within  your  bailiwick  of  Charles  Long, 
late  of  Burford,  gentleman,  you  cause  to  be  made  two  hundred 
pounds  debt,  which  William  Burton  lately  in  our  court  before  us 
at  Westminster  hath  recovered  against  him,  and  also  fifty  pounds 
which  were  adjudged  in  our  court  before  us  to  the  said  Williant, 
for  his  damages  which  he  hath  sustained,  as  well  by  occasion  of 

*  The  senior  puisne  justice ;  there  being  no  chief-justice  that  teraa. 
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the  detention  of  his  said  debt,  as  for  his  costs  aoHPIiharges  to  No  III. 
which  he  hath  been  put  about  his  suit  in  this  behalf,  whereof  the  ^  ^  *  ■■ ' 
said  Charles  Long  is  convicted,  as  it  appears  to  us  of  record ;  and 
have  that  money  before  us  in  three  weeks  from  the  day  of  the 
holy  Trinity,  wheresoever  we  shall  then  be  in  England,  to  render 
to  the  said  William  of  his  debt  and  damages  aforesaid  i  and  have 
there  then  this  writ.  <IBIBitne00  sir  Thomas  Denison,  knight,  at 
Westminster,  the  nineteenth  day  of  June,  in  the  twenty-ninth  year 
of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  made  BbniFMn- 
of  the  goods  and  chattels  of  the  within-written  Charles  Long,  fieri  fyi. 
two  hundred  and  fifty  pounds  :   which  I  have  ready  before  the 
lord  the  king  at  Westminster  at  the  day  within-written,  as  it  is 
within  commanded  me. 


THE  END  OF  THE  THIRD  VOLUME. 
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